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Acts  of  1924,  Chapter  244. 

An  Act  providing  for  the  Establishment  of  a  Judicial  Council  to  make  a 
Continuous  Study  of  the  Organization,  Procedure  and  Practice  of 
THE  Courts. 

Be  it  enacted,  etc.,  as  follows: 

Chapter  two  hundred  and  twenty-one  of  the  General  Laws  is  hereby  amended 
by  inserting  after  section  thirty-four,  under  the  heading  "Judicial  Council",  the 
following  three  new  sections:  —  Section  34 A.  There  shall  be  a  judicial  council 
for  the  continuous  study  of  the  organization,  rules  and  methods  of  procedure  and 
practice  of  the  judicial  system  of  the  commonwealth,  the  work  accomplished,  and 
the  results  produced  by  that  system  and  its  various  parts.  Said  council  shall  be 
composed  of  the  chief  justice  of  the  supreme  judicial  court  or  some  other  justice 
or  former  justice  of  that  court  appointed  from  time  to  time  by  him;  the  chief 
justice  of  the  superior  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  judge  of  the  land  court  or  some  other 
judge  or  former  judge  of  that  court  appointed  from  time  to  time  by  him;  one 
judge  of  a  probate  court  in  the  commonwealth  and  one  justice  of  a  district  court 
in  the  commonwealth  and  not  more  than  four  members  of  the  bar  all  to  be  ap- 
pointed by  the  governor,  with  the  advice  and  consent  of  the  executive  council. 
The  appointments  by  the  governor  shall  be  for  such  periods,  not  exceeding  four 
yearfe,  as  he  shall  determine. 

Section  S4B.  The  judicial  council  shall  report  annually  on  or  before  December 
first  to  the  governor  upon  the  work  of  the  various  branches  of  the  judicial  system. 
Said  council  may  also  from  time  to  time  submit  for  the  consideration  of  the  jus- 
tices of  the  various  courts  such  suggestions  in  regard  to  rules  of  practice  and  pro- 
cedure as  it  may  deem  advisable. 

Section  34C.  No  member  of  said  council  shall  receive  any  compensation  for 
his  services,  but  said  council  and  the  several  members  thereof  shall  be  allowed 
from  the  state  treasury  out  of  any  appropriation  made  for  the  purpose  such  ex- 
penses for  clerical  and  other  services,  travel  and  incidentals  as  the  governor  and 
council  shall  approve.  Approved  April  12,  1924. 


MEMBERS    OF   THE   COUNCIL. 

William  Caleb  Lohing  of  Boston,  Chairman 


Franklin  G.  Fessenden  of  Greenfield 
William  M.  Prest  of  Boston 
Addison  L.  Green  of  Holyoke 
Frank  W.  Grinnell  of  Boston,  Secretary 


Charles  T.  Davis  of  Marblehead 
Frank  A.  Milliken  of  New  Bedford 
Robert  G.  Dodge  of  Boston 
Frederick  W.  Mansfield  of  Boston 


SECOND  REPORT 

OF   THE 

JUDICIAL  COUNCIL  OF  MASSACHUSETTS. 


To  His  Excellency 

Alvan  T.  Fuller, 

Governor  of  Massachusetts. 

The  first  report  of  the  Judicial  Council  under  St.  1924,  chapter  244 
(a  copy  of  which  is  printed  on  the  opposite  page),  was  filed  with 
Your  Excellency  on  November  30,  1925.  During  the  past  year,  as  in 
1925,  the  Council  has  held  meetings  each  fortnight  except  in  July  and 
August  and  weekly  meetings  during  October  and  November,  much  time 
having  also  been  devoted  to  the  work  of  the  Council  between  meetings. 
During  the  first  few  months  of  the  year  while  the  Legislature  was  in 
session,  the  Council  was  occupied  in  the  preparation  of  three  special 
reports  and  in  considering  various  drafts  of  pending  legislation  relating 
to  the  courts  as  to  which  their  views  were  requested  informally  at  various 
stages  of  legislation. 

First  Special  Report  of  January  12,  1926. 

The  three  special  reports  referred  to  are  printed  in  Appendix  A  of 
this  report  in  order  that  all  the  reports  of  the  Council  may  be  collected 
together.  The  first  special  report  was  submitted  in  January  in  answer 
to  a  request  of  Your  Excellency  for  suggestions  as  to  the  best  method  of 
giving  precedence  to  trials  of  crimes  of  violence.  This  special  report, 
which  was  printed  as  House  Document  907,  appears  in  Appendix  A, 
p.  73.  The  legislature,  by  chapter  228  of  the  Acts  of  1926  on  recom- 
mendation of  the  Judiciary  Committee,  passed  an  act  along  the  lines 
which  we  recommended  but  going  further,  and  we  think  wisely  further, 
than  the  terms  of  the  act  which  we  recommended.  We  believe  chapter 
228  to  be  a  distinct  step  in  advance. 

Second  Special  Report  of  January  12,  1926. 

The  second  special  report,  which  appears  in  Appendix  A,  page  75, 
was  a  recommendation  that  the  appropriation  for  the  Superior  Court 
be  increased  to  enable  the  chief  justice  to  have  a  full-time  executive 
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clerk  to  assist  him  in  the  growing  administrative  work  of  his  office.  The 
reasons  for  their  recommendation  are  stated  in  detail  in  the  report.  Ac- 
cordingly, the  1926  budget  contained  a  sufficient  increase  so  that  the 
chief  justice  now  has  the  full-time  executive  clerk  that  he  needs. 

Special  Report  of  February  24,  1926. 

The  third  special  report  which  was  printed  as  House  Document  1167 
and  will  be  found  in  Appendix  A,  page  77,  contained  one  of  the  recom- 
mendations relating  to  criminal  procedure,  the  substance  of  which  was 
adopted  by  the  legislature  in  chapter  329  of  the  acts  of  1926.  It  had 
to  do  with  expediting  the  final  disposition  of  criminal  cases  after  a  verdict 
of  guilty  in  which  questions  of  law  were  raised  for  the  consideration  of 
the  Supreme  Judicial  Court.  The  resulting  act,  chapter  329,  provides 
that  the  proceedings  in  any  felony  case  may  be  taken  by  order  of  a  justice 
of  the  Superior  Court  stenographically  and  in  case  of  appeal  sent  up 
to  the  Supreme  Judicial  Court  on  the  typewritten  transcript,  as  was 
provided  by  chapter  279  of  1925  for  murder  and  manslaughter  cases. 
Chapter  329  also  went  further  than  the  act  of  1925  and  provided  that 
all  such  criminal  cases  thus  appealed  shall  be  entered  by  the  clerk  within 
ten  days  at  the  next  law  sitting  of  the  full  bench  of  the  Supreme  Judicial 
Court  for  the  county  in  which  the  case  is  pending  or  for  the  Common- 
wealth at  Boston,  whichever  comes  first.  It  also  provides  that  excep- 
tions in  any  other  criminal  case  in  any  county  may  by  order  of  a  justice 
of  the  Superior  Court  be  entered  at  a  sitting  of  the  Supreme  Judicial 
Court  for  the  Commonwealth  in  Boston,  instead  of  waiting  for  the  next 
sitting  of  the  full  bench  for  the  county  in  which  the  case  arises.  The  pur- 
pose of  this  act  was  to  avoid  as  far  as  practicable  the  delays  in  appealed 
cases  which,  as  stated  in  the  report,  "furnish  material  for  much  public 
misunderstanding  of  the  administration  of  justice." 

The  recommendation  of  the  Council  went  somewhat  further  than 
the  act,  which  was  adopted  as  chapter  329,  in  that  the  Council  recom- 
mended that  all  criminal  cases,  in  which  there  were  appeals  or  exceptions, 
should  be  entered  at  the  next  sitting  of  the  full  bench  of  the  Supreme 
Judicial  Court  wherever  it  might  be  held,  whereas  chapter  329  only 
requires  such  entry  in  felony  cases  which  are  brought  under  the  act  of 
1925  by  order  of  the  court.  As  to  other  criminal  cases  not  thus  dealt 
with,  chapter  329,  section  10,  gives  the  justice  presiding  at  the  trial  the 
discretionary  power  to  order  the  exceptions  entered  at  the  sitting  of  the 
full  bench  in  Boston  and  thus  places  upon  the  judge  the  responsibility 
for  delay  in  the  disposition  of  such  exceptions  where  there  are  no  special 
circumstances  warranting  delay. 
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In  this  special  report,  the  Judicial  Council  also  suggested  that  if  the 
plan  for  expediting  criminal  cases  on  appeal  were  adopted,  the  full  bench 
of  the  Supreme  Judicial  Court  of  the  Commonwealth  "should  hold  an 
adjom-ned  sitting  at  the  end  of  June  for  hearing  and  determining  ques- 
tions of  law  in  criminal  cases,"  thus  providing  an  opportunity  to  clear 
up  the  criminal  appeal  docket  from  all  parts  of  the  state  before  the  sum- 
mer months.  As  the  substance  of  the  proposed  plan  for  expediting  criminal 
appeals  has  been  adopted  by  chapter  329,  the  Council  now  repeats  this 
suggestion  for  the  consideration  of  the  justices  of  the  Supreme  Judicial 
Coiut  as  a  co-operative  plan  to  carry  out  more  effectively  the  purpose 
of  chapter  329.  No  legislation  is  needed  for  this  purpose  as  the  court 
can  simply  hold  an  adjourned  sitting  at  Boston  for  the  hearing  of  criminal 
cases  only  which,  in  all  probability,  will  not  require  more  than  a  day  or 
two.  The  reasons  for  the  recommendation  and  suggestion  of  the  Council 
will  be  found  in  detail  in  the  special  report  in  Appendix  A. 

The  Council  also  made  one  further  recommendation  as  to  the  act  of 
1925,  which  was  not  adopted  by  the  Legislature.    It  was  as  follows: 

"Wlien  there  is  an  original  indictment  for  manslaughter  only  the  case  may  or 
may  not  be  a  particularly  serious  one.  In  the  opinion  of  the  Council  the  pro- 
cedure brought  into  being  by  St.  1925,  c.  279,  ought  not  to  apply  to  cases  of  man- 
slaughter unless  the  presiding  justice  so  directs. 

The  Council  is  still  of  this  opinion. 

The  Council  also  considered  and  approved  the  suggestion  which  was 
informally  made  to  the  Judiciary  Committee  in  regard  to  the  settlement 
of  forfeited  bail  cases,  the  substance  of  which  was  later  incorporated  in 
section  2  of  chapter  340  of  the  acts  of  1926. 

RECOMMENDATIONS  IN  THE  FIRST  ANNUAL  REPORT  OF  1925. 

There  were  fourteen  specific  recommendations  with  drafts  of  legis- 
lation submitted  in  the  first  report.  Of  these,  several  were  adopted  in 
whole  or  in  part  as  follows: 

First,  the  Council  recommended  that  St.  1923,  chapter  469  (as 
amended  by  St.  1924,  chapter  485)  be  made  permanent.  This  act 
authorizes  the  chief  justice  of  the  Superior  Court  to  call  up  justices 
of  the  District  Court  to  sit  in  the  Superior  Court  and  try  cases  of  mis- 
demeanor except  conspiracy  and  libel  with  juries.  The  act  was  originally 
an  experiment  until  July  1,  1926.  The  legislature,  by  chapter  285  of  the 
acts  of  1926,  extended  the  operation  of  this  act  until  July  1,  1927.  For 
the  reasons  stated  in  the  first  report  of  the  Council,  pages  18-19,  we 
believe  "the  power  to  call  on  these  judges  should  be  made  permanent" 
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although  "the  system  must  be  studied  with  a  view  to  changes  which  will 
gradually  reduce  the  congestion  requiring  this  service"  and  "taking  it 
as  a  whole,  it  is  a  measure  of  possible  relief  which,  in  the  present  and 
possible  future  congested  condition  of  the  docket  of  the  Superior  Court 
from  time  to  time,  ought  to  be  continued.  To  let  the  practice  of  calling 
up  justices  of  the  District  Courts  come  to  an  end  now  would  be  to  cut 
down  the  present  judicial  force  of  the  Superior  Court." 

The  Council  is  still  of  the  opinion  that  it  is  of  vital  importance  that 
the  statute  should  not  be  allowed  to  lapse  on  July  1,  1927.  An  act  to 
continue  it  in  force  is  to  be  found  in  our  First  Report,  Appendix  C,  page  135. 

Other  recommendations  of  the  Council  were  adopted  as  follows: 

Chapter  138  provides  that  the  Superior  Court  shall  make  its  own  rules 
in  equity. 

Chapter  168  provides  that  "The  court  shall  take  judicial  notice  of  the 
law  of  the  United  States  or  of  any  state,  territory,  or  dependency  thereof 
or  of  a  foreign  country  wherever  the  same  shall  be  material." 

By  the  adoption  of  this  act,  Massachusetts  took  a  pioneer  step  which 
we  believe  to  be  in  advance  of  any  other  English  speaking  jurisdiction 
as  to  the  way  in  which  the  question  is  to  be  dealt  with  when  the  law  of 
another  state  or  of  a  foreign  country  becomes  material  in  a  domestic 
action. 

Other  acts  recommended  by  the  Council  were  chapter  177  regulating 
a  detail  in  practice  as  to  exceptions  in  suits  in  equity  and  chapter  381 
as  to  notice  to  admit  facts  and  documents.  This  chapter  381  is  intended 
to  make  the  present  law  more  effective.  It  did  not  go  as  far  in  this  respect 
as  the  recommendation  of  the  Council  (see  First  Report,  p.  144). 

Waiving  Juries  in  the  Superior  Court. 

In  its  First  Report  the  Judicial  Council  recommended  the  enactment 
of  a  statute  to  give  to  defendants  in  criminal  cases  (other  than  capital 
cases)  the  opportunity  to  waive  the  right  to  trial  by  jury.  The  Judiciary 
Committee  reported  favorably  a  bill  to  carry  this  recommendation  into 
effect,  which  was  ordered  to  a  third  reading  in  the  House.  Later  on 
because  the  question  of  the  constitutionality  of  such  a  proceeding  was 
in  issue  in  the  case  of  Commonwealth  v.  Rowe  then  pending  before  the 
Full  Bench  of  the  Supreme  Judicial  Court,  the  Legislature  referred  the 
bill  to  the  next  session.  The  Full  Bench  has  now  decided  the  case  of 
Commonwealth  v.  Rowe;  see  Advanced  Sheets,  p.  1755.  In  that  case 
the  Full  Bench  decided  that  under  the  present  statutes  the  Superior 
Court  had  no  jurisdiction  to  try  criminal  cases  without  a  jury,  but 
that  there  is  nothing  in  the  Constitution  which  prevents   a  defendant 
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in  a  criminal  case  waiving  his  right  to  a  jmy  trial  if  he  wishes  to  do  so. 
In  the  words  of  the  opinion  of  the  court  in  that  case:  "The  Legislature 
which  imposed  the  limitation  (that  the  trial  of  facts  in  criminal  cases 
in  the  Superior  Court  should  always  be  by  a  jury)  can  remove  it.  In 
doing  so  it  will  be  acting  within  its  constitutional  powers  as  the  right  of 
the  accused  to  a  jury  trial  on  the  disputed  facts  will  not  be  lessened." 

We  repeat  our  recommendation  of  last  year  that  a  statute  should  be 
enacted  to  give  defendants  in  criminal  cases  (other  than  capital  cases) 
an  opportunity  to  waive  the  right  to  trial  by  jury  and  we  submit  for 
that  purpose  the  form  of  bill  in  our  First  Report,  Appendix  C,  p.  140. 

We  have  included  in  our  draft  act  the  clause  "by  leave  of  court"  as 
it  seems  to  us  that  this  judicial  discretion  should  be  provided  for  to 
enable  the  judge  to  deal  with  a  case  in  which  the  defendant  does  not 
appear  to  understand  clearly  what  he  is  doing  or  in  cases  in  which 
there  are  a  number  of  defendants  and  some  of  them  waive  their  jury 
trial  while  some  insist  upon  trial  by  jury.  Where  there  are  a  number 
of  defendants,  we  think  it  should  be  within  the  discretion  of  the  court 
to  decide  whether  the  interests  of  justice  would  be  best  served  by  a  trial 
of  all  defendants  before  a  jury  or  separate  trials  of  some  defendants  before 
a  jury  and  some  before  a  court.  In  Maryland,  as  pointed  out  by  Chief 
Judge  Bond  in  his  account  reprinted  in  the  Appendix  to  the  first  Report 
of  the  Judicial  Council  (see  p.  108),  the  election  of  some  defendants  of 
one  form  of  trial  and  some  of  another  "  carries  with  it  a  right  to  compel 
a  severance  and  separate  trials  in  any  case  on  joint  indictment.  The 
tactical  resources  of  defendants  are,  of  course,  added  to  by  this." 

We  do  not  think  it  necessary  or  advisable  to  add  to  the  "tactical  re- 
sources" of  defendants  in  this  respect.  Accordingly,  if  a  case  arises  of  a 
joint  indictment  of  several  defendants  who,  the  court  believes,  should 
all  be  tried  at  the  same  time,  instead  of  having  separate  trials,  we  think 
the  court  should  be  in  a  position  to  say  to  the  defendants,  unless  there 
is  some  special  reason  for  not  doing  so,  "You  may  all  waive  a  jury  if 
you  wish  but,  unless  you  all  waive,  the  trial  will  be  by  jury."  If  there 
are  special  circumstances  which  seem  to  warrant  a  severance  and  separate 
trial  of  one  or  more  of  the  defendants,  because  of  prejudice  or  some  other 
reason,  the  court  would  be  in  a  position  to  deal  with  it. 

For  these  reasons  we  recommend  the  insertion  of  the  clause  "  by  leave 
of  court." 

Speedy  Cause  List. 

The  Judicial  Council  also  recommended  in  its  first  report  (pp.  60-62) 
as  a  suggestion  to  the  Superior  Court  the  adoption  of  a  standing  order 
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or  rule  for  a  "speedy  cause"  list  for  reasons  stated  in  the  report,  pages 
60-62.  This  plan  was  for  a  special  list  of  cases  in  which  the  parties  should 
agree  to  waive  pleadings,  rules  of  evidence,  the  right  to  file  interrogatories, 
and  the  right  to  appeal  or  to  take  exceptions,  on  any  question  other  than 
of  substantive  law.  In  other  words,  it  was  to  provide  for  a  hearing  before 
a  judge  to  be  conducted  like  an  arbitration  hearing  before  an  arbitrator. 
This  was  suggested  as  an  experiment  "If  and  when  it  could  be  fitted 
into  the  other  work  of  the  court."  Thus  far  the  court  has  not  found 
it  feasible  to  do  this.  Perhaps  the  court  may  try  the  experiment  in  future. 
Meanwhile,  however,  the  Municipal  Court  of  the  City  of  Boston  has 
tried  the  experiment  by  the  adoption  of  a  rule  last  spring  in  substantially 
the  terms  recommended  by  the  Council.  We  are  informed  that  very 
little  use  has  been  made  by  lawyers  thus  far  of  the  opportunities  offered 
by  this  rule.  In  view  of  the  increasing  interest  in  the  subject  of  arbitra- 
tion outside  the  courts,  however,  we  believe  that  after  the  existence  of 
this  rule  becomes  better  known  to  clients,  who  form  part  of  the  general 
public,  some  of  them  may  prefer  this  opportunity  to  secure  a  prompt 
judicial  decision  rather  than  an  award  by  laymen  as  arbitrators.  The 
rule  is  not  antagonistic  to  the  arbitration  movement  —  what  it  does  is 
to  make  provision  for  something  which  many  people  have  been  clamoring 
for  —  namely,  an  opportunity  to  get  prompt  decisions  in  court  made 
after  trials  stripped  of  technical  rules.  We  wish  to  call  the  attention  of 
the  public  at  large  to  the  fact  that  one  court  in  the  Commonwealth  (with 
jurisdiction  in  cases  involving  amounts  up  to  $5,000.)  has  provided  such 
an  opportunity  and  that  every  case  in  which  this  opportunity  is  taken 
advantage  of  is  likely  to  save  time  and  money  for  everybody  concerned, 
including  the  parties  to  the  cause  and  the  public  upon  whom  now  rests 
the  expense  of  protracted  trials  conducted  in  the  way  in  which  they  are 
now  conducted. 
The  order  of  the  court,  to  which  we  refer,  appears  in  the  following: 

Notice 

A  "Speedy  Cause"  list  will  be  called  on  Tuesday,  Wednesday  and  Thursday, 
in  the  third  session,  to  which  list  may  be  transferred,  from  the  regular  trial  Ust. 

(1)  Defaulted   actions   requiring    assessment  of  damages  by  the   court,  and 
settlements  of  prochein  ami  cases  requiring  approval  by  the  court, 

and  upon  which  may  be  placed,  by  agreement  on  any  such  day, 

(2)  Actions  involving  only  questions  of  law,  including   cases  to  be  submitted 
on  written  agreed  facts,  or  as  a  case  stated, 

(3)  Actions  in  which  the  parties  file  a  stipulation  in  the  attached  form.    But 
the  court  may  in  its  discretion  remove  such  cause  to  the  ordinary  trial  fist. 
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Form  of  Stipulation 

We  agree  that  this  case  shall  be  placed  on  the  "Speedy  Cause"  list  on 
and  waive,  subject  to  the  discretion  of  the  court, 

(1)  Any  fui'ther  pleadings,  (2)  AH  rules  of  evidence,  (3)  The  right  to  file 
interrogatories,  and  (4)  The  right  to  a  report  on  any  question  other  than  of 
substantive  law. 


By  order  of  the  Court, 

William  F.  Donovan, 

Clerk. 


Other  recommendations  in  the  previous  report,  which  have  not  yet 
been  adopted  by  the  legislature,  we  shall  speak  of  later  on. 


THE  REQUEST  OF  THE  LEGISLATURE  FOR  A  REPORT  ON  "MINOR 
VIOLATIONS"  OF  STATE  LAWS,  CITY  AND  TOWN  ORDINANCES 
AND  OTHER  REGULATIONS  GOVERNING  THE  OPERATION  OF 
MOTOR  VEHICLES. 

By  Chapter  37  of  the  Resolves  of  the  General  Court  for  this  year  the 
Judicial  Council  was  asked  to  consider  "what  changes  in  the  statutes 
may  be  necessary  by  way  of  promoting  the  expeditious  disposition  of  minor 
violations  of  the  laws  relative  to  the  operation  of  motor  vehicles  and  of 
violations  of  city  and  town  ordinances,  by-laws  and  regulations  affecting 
traffic"  and  to  include  in  its  Annual  Report  "its  recommendations  in 
relation  to  the  foregoing  subjects,  and  drafts  of  such  legislation  as  may  be 
necessary  to  give  effect  to  the  same."  We  were  also  asked  to  consider  and 
report  upon  two  Senate  documents  and  one  House  document  then  before 
the  General  Court.    A  copy  of  the  Resolve  is  set  forth  below  in  full.^ 

We  understand  that  by  "minor  violations  of  the  laws  relative  to  the 

1  Resolve    requesting    an    Investigation    by   the    Judicial    Council,    relative    to 
Statutory  Changes  necessary  to  Promote  the  Expeditious  Disposition  of  Minor 
Traffic  and  Motor  Vehicle  Law  Violations. 
Resolved,  That  the  judicial  council  is  hereby  requested  to  investigate  and  consider  as  to 
what  changes  in  the  statutes  may  be  necessary  by  way  of  promoting  the  expeditious  dis- 
position of  minor  violations  of  the  laws  relative  to  the  operation  of  motor  vehicles  and  of 
violations  of  city  and  town  ordinances,  by-laws  and  regulations  affecting  traffic,  and  also  as 
to  the  subject  matter  of  senate  documents  one  hundred  and  eighty-eight  and  two  hundred 
and  twenty-eight  and  house  document  five  hundred  and  five  of  the  current  session,  and  to 
include  its  recommendations  in  relation  to  the  foregoing  subjects,  and  drafts  of  such  legisla- 
tion as  may  be  necessary  to  give  effect  to  the  same,  in  its  annual  report  for  the  current  year. 
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operation  of  motor  vehicles"  is  meant  violation  of  those  laws  as  to  the 
operation  of  motor  vehicles  which  deal  with  acts  which  in  their  essence 
are  mala  prohibita  and  not  mala  in  se. 

Violations  of  laws  as  to  the  operation  of  motor  vehicles  which  are 
mala  in  se,  such  as  operating  a  motor  vehicle  under  the  influence  of  liquor 
and  like  offences  set  forth  in  G.  L.,  c.  90,  §§  23-24  and  those  set  forth  in 
G.  L.,  c.  90,  §§  10  (operating  a  motor  vehicle  not  being  licensed  so  to  do) 
and  25  (refusing  when  requested  so  to  do  to  give  name  and  address  to 
a  police  officer).  These  are  of  such  a  serious  nature  that  they  should  be 
classed  with  acts  which  are  mala  in  se. 

But  there  are  many  state  laws,  city  and  town  ordinances  and  other 
regulations  governing  the  operation  of  motor  vehicles  dealing  with  acts 
which  in  their  essence  are  not  criminal  but  which  today  are  dealt  with 
as  if  they  were  criminal.  The  violation  of  these  state  laws,  city  and  town 
ordinances  and  other  regulations  are  in  their  essence  traffic  regulations, 
not  criminal  laws,  and  ought  to  be  dealt  with  accordingly.  As  an  example 
of  the  character  of  these  trafiic  regulations  reference  may  be  made  to 
the  list  of  warnings  given  by  the  police  department  of  a  Massachusetts 
city  for  the  month  of  August  of  this  year.  This  list  of  warnings  is  set 
forth  below.^ 

1  List  of  Violations  of  Traffic  Regulations  in  the  City  of  New  Bedfoed  dtjeing 
August,  1926,  where  Warnings  were  given  but  no  Complaint  to  the  Court  was 
made. 

Warnings. 

Operating  too  fast  for  conditions     ..........       55 

Obstructing  traffic  ...........        ^.       31 

Parked  without  lights    .  .  .  .  .  .  .  .  .  .  .  .28 

Driving  with  rear  light  out     .  .  .  .  .  .  .  .  .  .  .       27 

Parked  in  no  parking  area      .  .  .  .  .  .  .  .  .  .  .25 

Parked  overtime  .............       22 

Driving  with  one  headlight    .  .  .  .  .  .  .  .  .  .  .17 

Parked  within  10  ft.  of  Theater  Exit 11 

Defective  rear  lamps      .  .  .  .  .  .  .  .  .  .  .  .8 

Improper  operating        .  .  .  .  .  .  .  .  .  .  .  .         S 

Mutilated  plates  .............         8 

No  registration  certificate       ...........         8 

License  not  on  person    ............         7 

License  not  signed  .  .  .  .  .  .  .  .  .  .  .  .6 

Defective  brakes  .............         5 

Dirty  plates  ........'.....         5 

Number  plates  obscured         ...........         5 

No  approved  rear  lamp  ...........         4 

Parked  within  10  ft.  of  crosswalk    .  .  .  .  .  .  .  .  .  .4 

Driving  wrong  way  on  a  one-way  street  .........         4 

Defective  headlights      ............         4 

No  mirror  on  truck        ............         3 

No  muffler  ..............         3 
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In  the  first  place  (as  we  have  already  said)  the  violation  of  a  motor 
vehicle  law  of  minor  importance  or  of  a  traflSc  regulation  is  not  and  should 
not  be  dealt  with  as  a  crime. 

In  the  second  place,  it  should,  so  far  as  that  is  feasible,  be  dealt  with 
in  an  administrative  manner;  by  that  we  mean  that  so  far  as  it  is  possible 
all  discretion  in  the  administration  of  such  motor  vehicle  laws  and  of 
traffic  regulations  should  be  eliminated. 

And  finally  a  distinction  should  be  made  between  the  way  (1)  in  which 
the  inadvertent  operator  is  dealt  with,  (2)  that  in  which  the  careless  opera- 
tor is  dealt  with  and  (3)  the  penalty  or  penalties  inflicted  upon  the  per- 
sistent violator. 

It  may  be  that  in  some  jurisdictions  and  under  some  circumstances 
it  would  be  wise  to  establish  an  administrative  board  to  deal  with  the 
violations  of  state  laws,  city  and  town  ordinances  and  other  provisions 
which  are  in  effect  traffic  regulations;  and  in  other  jurisdictions  and 
under  other  circumstances  it  may  be  that  it  would  be  wise  to  create  a 
traffic  court  or  courts  to  deal  with  them  alone  or  with  them  in  conjunction 
with  motor  vehicle  laws  punishing  acts  which  are  criminal  in  their  nature. 

But  under  the  circumstances  which  exist  in  Massachusetts  neither  of 
these  two  ways  of  dealing  with  the  violation  of  motor  vehicle  laws  of 
minor  importance  and  of  traffic  regulations  seems  to  the  Council  to  be 
wise.  For  convenience  we  shall  speak  of  motor  vehicle  laws  of  minor 
importance  and  of  traffic  regulations  as  traffic  regulations. 

In  the  seventy-three  district  courts  (including  the  Municipal  Court 
of  the  City  of  Boston)  Massachusetts  now  has  an  organization  which  is 
adapted  and  well  adapted  to  carry  into  effect  an  administrative  enforce- 
ment of  violations  of  traffic  regulations  governing  the  operation  of  motor 
vehicles. 

No  permit  for  homemade  plates      ..........         3 

Parked  within  10  ft.  of  a  white  pole         .........         3 

Cutting  in    ..............  2 

Cutting  out  muffier        ............  2 

Dirty  rear  light     .  .      ^   .  .  .  .  .  .  .  .  .  .  .2 

No  rear  lamp         .............         2 

No  rear  or  front  plate    ............         2 

Parked  within  10  ft.  of  a  hydrant  .  .  .  .  .  .  .  .  .  .2 

No  certificate  of  weight  on  truck    .......... 

No  red  glass  in  rear  lamp        ........... 

No  white  glass  in  rear  lamp   .  .  .  .  .  .       '   . 

Truck  not  marked  with  Wt.  and  Cap.     ......... 

View  of  driver  obstructed       .  .  .  .  .  -        . 

No  light  on  motor  cycle  side  car     .  .  .  .  .  .  .  . 

Total    .  . 322 
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It  should  be  stated  at  the  outset  that  an  essential  part  of  the  scheme 
now  proposed  by  the  Council  is  that  the  license  (which  the  operator  is 
already  required  to  carry  with  him  when  operating  a  motor  vehicle  and 
to  produce  whenever  asked  so  to  do  by  the  proper  authority)  should 
set  forth  in  full  the  operator's  record  with  respect  to  any  and  all  violations 
of  state  laws,  city  and  town  ordinances  and  other  traffic  regulations;  or 
to  put  it  in  another  way,  each  operator  is  to  carry  his  record  on  his  license 
and  it  is  not  to  be  left  to  public  officials  to  hunt  it  up  when  his  record  is 
needed. 

To  carry  into  effect  the  Council's  scheme  a  police  officer  who  holds  up 
an  operator  for  an  alleged  violation  of  a  traffic  regulation  must  know  at 
a  glance  by  inspection  of  his  license,  no  matter  where  he  is  held  up,  what 
his  record  is  as  to  previous  violations  or  alleged  violations  of  traffic  regu- 
lations no  matter  where  these  earlier  violations  or  alleged  violations  took 
place. 

So  far  as  the  scheme  with  which  we  are  now  concerned  goes  the  entry 
upon  the  operator's  license  of  the  violation  of  state  laws  punishing  acts 
which  are  criminal  in  their  nature  is  not  of  consequence.  But  to  avoid 
misunderstanding  (although  it  is  not  now  of  consequence)  it  ought  to 
be  stated  that  in  the  opinion  of  the  Council  the  operator's  license  should 
set  forth  his  whole  record  with  respect  to  the  operation  of  motor  vehicles 
including  violations  of  laws  having  to  do  with  acts  which  are  criminal 
in  their  nature  as  well  as  traffic  regulations,  that  is  to  say,  with  those 
which  are  not  in  their  nature  criminal. 

This  plan  of  requiring  each  operator  of  a  motor  vehicle  to  carry  with 
him  his  record  as  an  operator  of  motor  vehicles  in  the  opinion  of  the 
Council  is  fundamentally  sound.  So  far  as  we  know  it  has  not  yet  been 
tried  anywhere  in  the  United  States.^  We  believe  that  Massachusetts 
might  well  take  the  lead  in  adopting  it.  Its  success  depends  upon  think- 
ing out  to  the  smallest  detail  the  best  combination  of  convenience  and 
effectiveness.  We  have  some  suggestions  to  make  as  to  it  now.  Further 
suggestions  as  to  details  will  be  necessary  and  without  doubt  will  occur 
to  those  whose  duty  it  will  be  to  think  out  to  a  conclusion  the  best  way 

1  After  this  part  of  the  report  was  written  the  attention  of  the  Council  was  called  to  a 
similar  provision  in  the  English  Motor  Car  Act,  1903.  Section  4  of  that  act  is  (in  part)  in 
these  words:  "4.  —  (1)  Any  court  before  whom  a  person  is  convicted  of  an  offence  under  this 
Act  or  of  any  offence  in  connection  with  the  driving  of  a  motor  car  other  than  a  first  or  second 
offence  consisting  solely  of  exceeding  any  limit  of  speed  fixed  under  this  Act  —  ...  (c)  If 
the  person  convicted  holds  any  license  under  this  Act  shall  cause  particulars  of  the  convic- 
tion and  of  any  order  of  the  court  made  under  this  section  to  be  endorsed  upon  any  license 
held  by  him."     See  Warde's  Law  of  Motor  Cars  and  Motor  Accidents  (1913),  p.  4. 
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of  making  workable  the  central  idea  of  the  hcense  being  a  traveHng  record 
of  the  Hcensee's  operation  of  motor  vehicles. 

At  the  moment  the  Council  has  these  suggestions  to  make  as  to  the 
operator's  license: 

The  license  should  be  in  a  small  book  like  that  now  used  for  a  passport 
and  should  contain  for  the  purpose  of  identification  a  photograph  of 
the  licensee  as  a  passport  does;  it  should  have  in  the  beginning  of  the 
book  a  copy  of  the  statute  enacted  by  the  Legislature  in  this  connection 
and  at  the  end  of  it  there  should  be  a  number  of  pages  on  which  will 
be  printed  a  list  of  violations  of  traffic  regulations,  blank  notices  to 
operators  to  be  filled  in  by  the  police  officer,  and  carbon  sheets  so  that 
duplicate  originals  of  the  notices  can  be  made  (when  the  notice  to  the 
operator  is  written  into  the  license)  to  be  sent  to  the  clerks  of  the  dis- 
trict courts  as  explained  later  on.  Each  page  of  the  license  book  and 
of  the  carbon  copies  should  be  numbered  to  prevent  the  removal  of  pages 
without  a  trace  being  left  of  that  having  been  done.  The  license  book 
could  be  made  to  last  several  years  by  the  renewal  of  it  on  a  different 
colored  paper  (for  example)  being  pasted  in  each  year.  In  any  event 
a  new  license  ought  not  to  be  issued  to  an  operator  guilty  of  an  earlier 
violation  or  violations  as  if  he  had  a  clean  slate  at  that  time.  If  it  were 
issued  in  the  way  just  suggested  for  renewing  the  750,000  licenses  now 
outstanding,  copying  of  the  operator's  record  could  be  avoided. 

If  the  license  book,  which  has  been  suggested  by  us,  is  thought  to  be 
inconvenient  for  operators  of  motor  vehicles,  the  license  could  be  printed 
on  a  single  sheet  of  paper  and  the  blanks  could  be  printed  on  the  back 
of  it.  The  photograph  of  the  operator  is  not  essential,  neither  are  the 
carbon  copies.  What  is  essential  is  that  in  the  back  of  the  book,  or  on 
the  back  of  the  license,  there  shall  be  printed  (1)  blank  notices  to  the 
operator,  (2)  blanks  to  be  filled  in  on  non-committal  payments  being 
made  or  penalties  being  paid  voluntarily,  (3)  judgments  rendered  (with 
the  necessary  details  of  them)  and  (4)  all  payments  of  those  judgments. 

If  the  form  of  the  license  is  not  prescribed  by  the  statute  it  might  prop- 
erly be  left  as  a  detail  to  be  settled  by  the  Registrar  with  a  provision 
that  the  essential  features  set  forth  above  should  be  incorporated  in  it. 
The  form  of  the  notices  on  the  back  of  the  licenses  should  be  prescribed 
by  rule  of  the  district  courts. 

The  scheme  of  the  Judicial  Council  is  this: 

For  the  first  and  second  violations  or  alleged  violations  in  every  license 
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year^  (or  the  part  of  the  license  year  adopted  if  a  fraction  of  the  license 
year  is  adopted  in  place  of  the  whole  license  year)  the  operator  is  to  be 
permitted  to  make  what  (for  want  of  a  better  term)  may  be  called  a  non- 
committal payment,  or  at  his  election  he  is  to  have  the  right  to  contest 
the  fact  of  violation.  By  a  non-committal  payment  is  meant  a  payment 
by  the  operator  to  be  made  without  his  admitting  that  he  did  in  fact 
violate  the  traffic  regulation  which  the  officer  claims  that  he  violated. 
The  officer  is  to  enter  in  the  license  book  or  on  the  back  of  the  license 
if  the  suggestion  of  a  license  book  is  not  adopted  (by  filling  out  a  blank 
for  the  purpose  printed  in  the  back  of  the  book  or  on  the  back  of  the 
license)  ^  a  notice  to  the  operator  to  appear  with  his  license  at  the  clerk's 
office  of  the  district  court  which  has  jurisdiction  over  the  place  where 
the  alleged  violation  took  place,  at  a  day  named  and  at  an  hour  named 
to  make  the  non-committal  payment,  if  he  wishes  to  make  a  non-committal 
payment  in  place  of  contesting  the  fact  of  violation.  The  day  or  days 
of  the  week  and  the  hour  or  hours  of  the  day  or  days  set  apart  for  making 
these  non-committal  payments  in  the  clerks'  offices  of  the  several  dis- 
trict courts  will  have  been  settled  beforehand  by  the  several  courts  and 
all  police  officers  will  have  been  duly  notified  of  .the  days  and  hours  adopted. 
It  may  be  assumed  that  in  remote  parts  of  the  state  where  the  traffic 
is  light  it  will  be  sufficient  to  set  aside  one  hour  on  one  day  of  the  week. 
In  those  parts  of  the  Commonwealth,  however,  where  there  is  more 
traffic  one  hour  on  two  days  would  perhaps  be  adopted.  And  in  those 
cities  where  the  traffic  is  greatest  possibly  one  hour  on  each  day  of  the 

1  If  the  calendar  year  is  ultimately  thought  too  long  a  period  of  time  some  fraction  of  the 
calendar  year  (in  the  opinion  of  the  Council)  ought  to  be  adopted.  It  is  important  if  not 
vital  in  carrying  into  effect  the  Council's  scheme  that  when  a  police  officer  holds  up  an  operator 
he  should  be  able  to  learn  at  a  glance  the  record  of  the  operator  in  question  for  the  period  in 
question.  It  would  hardly  be  feasible  to  have  a  different  period  of  time  for  each  operator. 
It  is  possible  that  by  talcing  the  calendar  year  or  a  specified  part  of  the  calendar  year  an 
operator  whose  license  was  issued  in  the  latter  part  of  the  period  adopted  might  receive  more 
indulgence  than  one  whose  license  was  issued  earlier  in  the  period.  But  if  that  be  an  in- 
equality in  the  enforcement  of  the  Council's  scheme  it  is  an  inequality  which  is  inherent  in 
it  and  cannot  well  be  avoided.  As  a  matter  of  convenience  it  might  be  worth  while  to  have 
all  licenses  run  for  a  calendar  year  or  for  the  balance  of  the  calendar  year  in  which  they  are 
originally  granted  and  after  that  for  a  calendar  year. 

2  It  would  seem  that  the  blank  at  the  end  of  the  operator's  license  book  (if  the  license  is 
issued  in  the  form  of  a  book)  or  on  the  back  of  the  license  (if  it  is  not) ,  which  is  to  be  filled  in 
bj'  the  officer,  should  provide  for  the  following  details  at  least:  (1)  the  date,  (2)  the  town,  (3) 
the  offence,  (4)  the  number  of  the  police  officer,  (5)  the  court  and  time  when  and  where  the 
operator  is  to  appear  with  his  license  and  make  the  non-committal  payment  to  the  clerk  of 
the  Court  in  question.  In  addition  there  should  be  a  blank  for  entry  by  the  clerk  of  the  sum 
paid  as  a  non-committal  payment  and  the  date  when  paid  if  the  operator  makes  a  non- 
committal payment  or  of  the  fact  that  the  operator  failed  to  make  the  non-committal  pay- 
ment and  further  blanks  to  be  filled  in  in  that  case  as  to  the  bringing  and  disposition  of  the 
civil  action  to  collect  the  penalty  including  payment  or  non-payment  of  the  judgment  and 
the  action  taken  consequent  upon  that. 
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week  might  be  set  apart  for  the  making  of  these  non-committal  payments. 
It  is  to  be  noted,  however,  that  these  payments  are  to  be  made  to  the 
clerk  in  the  clerk's  office  and  that  the  making  of  these  payments  is  a 
matter  with  which  the  com-t  itself  has  nothing  to  do. 

The  officer,  who  has  entered  upon  the  license  book  of  an  operator  a 
notice  to  make  a  non-committal  payment,  will  at  the  end  of  the  day 
deliver  to  his  superior  officer  the  duplicate  carbon  original  of  the  notice 
so  given,  or  if  the  suggestion  that  the  license  should  be  in  the  form  of 
a  book  containing  carbon  sheets  in  the  back  of  it  is  not  adopted,  the 
officer  at  the  end  of  the  day  will  deliver  to  his  superior  copies  of  the  notices 
given  by  him  to  operators.  The  superior  officer  will  send  to  the  clerk 
of  the  district  court  in  question  all  the  carbon  original  notices  or  copies 
of  the  notices  (as  a  license  book  is  or  is  not  adopted)  handed  to  him  by 
the  officers  under  him. 

In  case  an  operator  who  is  held  up  by  the  officer  does  not  have  his 
license  with  him  the  notice  will  be  given  by  the  officer  on  a  separate  blank 
with  which  he  will  be  provided  to  meet  that  contingency,  and  the  fact 
that  the  notice  was  so  given  can  be  stated  on  the  license  when  the  operator 
appears  with  his  license  before  the  clerk  or  before  the  court  as  he  ulti- 
mately must  do.  In  passing  it  may  be  suggested  that  the  case  of  non- 
resident operators  can  be  dealt  with  in  a  similar  way. 

When  a  non-committal  payment  is  made  the  clerk  will  make  (1)  an 
entry  of  the  payment  (including  the  particular  court  in  question  and 
the  date  of  the  payment  in  the  Hcense  book  or  on  the  back  of  the  license 
of  the  operator  in  question)  as  well  as  (2)  an  entry  of  the  payment  upon 
his  books  as  clerk  of  the  court.  At  a  time  specified  the  clerks  will  pay 
over  the  payments  thus  collected  to  the  proper  public  official  entitled 
to  receive  them. 

One  thing  further  should  be  added  with  respect  to  these  non-committal 
payments;  that  is  that  each  operator  making  a  non-committal  payment 
shall  (in  addition  to  the  amount  required  to  be  paid  for  the  violation  or 
alleged  violation  in  question)  pay  a  clerk's  fee  to  meet  the  expense  which 
the  district  courts  will  be  put  to  in  carrying  on  this  additional  work 
in  the  clerks'  offices.  It  would  seem  that  the  amount  of  this  clerk's  fee 
should  be  S3.  One  further  detail  should  be  added  in  this  connection: 
In  case  an  operator  appears  but  does  not  bring  his  license  with  him  the 
clerk  should  have  authority  to  continue  the  matter  to  the  next  or  another 
payment  day  of  that  clerk's  office,  so  that  the  operator  should  have  full 
opportunity  to  exercise  his  right  of  making  the  non-committal  pay- 
ment which  is  to  be  entered  upon  his  license.  In  case  authority  is  given 
to  the  clerk  to  make  such  continuance  a  second  clerk's  fee  is  to  be  paid 
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by  the  operator  and  prepayment  of  the  additional  clerk's  fee  should  be 
made  a  condition  on  which  the  clerk's  authority  to  grant  the  continuance 
is  permitted. 

The  notice  to  the  operator  to  make  the  non-committal  payment  if  he 
wishes  to  take  that  course  of  action  is  to  contain  a  statement  that  he  has 
the  right  if  he  elects  to  do  so  to  contest  the  fact  of  violation  and  the  further 
statement  that  if  he  does  not  appear  with  his  license  at  the  day  and  hour 
specified  in  the  notice  and  then  and  there  make  the  non-committal  pay- 
ment he  will  be  taken  to  have  elected  to  contest  the  fact  of  violation 
in  place  of  making  the  non-committal  payment. 

The  suggestion  has  been  made  that  in  place  of  requiring  an  operator 
to  make  the  two  non-committal  payments  (which  involves  going  to  the 
clerk's  office  of  the  proper  district  court)  two  warnings  should  be  entered 
by  the  police  officer  on  the  operator's  license.  In  the  opinion  of  the 
Council,  justice  to  the  operator  requires  that  he  have  an  opportunity  to 
be  heard  on  the  fact  of  violation  if  he  wishes  to  contest  that  fact  before 
the  two  warnings  are  made  a  part  of  his  record  as  an  operator.  Possibly 
the  operator  might  be  given  the  option  (in  case  of  the  first  two  violations 
or  alleged  violations)  of  having  a  warning  written  in  on  his  license  or 
standing  suit  for  a  penalty  in  case  he  wishes  to  contest  the  fact  of  violation. 

In  case  the  operator  elects  to  contest  the  fact  of  violation  the  clerk 
of  the  district  court  in  question  will  begin,  in  the  name  of  the  Common- 
wealth, a  civil  action  of  contract  to  recover  the  penalty  which  is  due  for 
the  violation  for  which  the  non-committal  payment  could  have  been 
made  and  notice  of  the  beginning  of  the  action  and  when  it  will  be  in 
order  for  trial  will  be  sent  by  him  (by  registered  mail)  to  the  superior  of 
the  officer  who  reported  the  alleged  violation  in  question.  No  entry  fee 
will  be  required  upon  the  beginning  of  such  action;  but  if  the  Common- 
wealth prevails  the  usual  entry  fee  shall  be  taxed  against  the  defendant 
as  is  provided  by  G.  L.,  c.  262,  §  4,  for  cases  similarly  brought  in  the 
Supreme  Judicial  and  Superior  Courts.  This  civil  action  of  contract 
shall  be  governed  by  the  small  claims  procedure  set  forth  in  G.  L.,  c.  218, 
§§  21-25  (including  notice  by  registered  mail  instead  of  the  mode  of 
service  in  ordinary  actions)  so  far  as  the  small  claims  procedure  is  or  can 
be  made  applicable. 

In  case  the  Commonwealth  prevails  a  judgment  is  to  be  entered  for  the 
payment  of  the  penalty  with  costs  and  if  that  judgment  is  not  paid  and 
entered  in  the  end  of  the  license  book  or  on  the  back  of  the  license  within 
a  specified  time  after  notice  is  given  by  registered  mail  (for  example 
within  ten  days  from  posting  the  notice)  his  license  is  to  be  automatically 
suspended  and  so  to  continue  until  the  judgment  with  interest  at  the  rate 


p.  D.  144.  REPORT.  21 

of  12%  per  annum  has  been  paid  to  the  clerk  of  the  district  court  in 
question  and  the  fact  of  payment  is  written  in  at  the  end  of  the  Hcense 
book  or  on  the  back  of  the  license. 

When  in  every  license  year  or  during  the  portion  of  a  license  year 
selected  (if  a  portion  of  a  license  year  is  adopted  rather  than  a  whole 
license  j'ear)  an  operator  has  had  the  opportunity  to  make  two  non- 
committal payments,  he  has  reached  the  stage  where  he  is  to  be  dealt 
with  as  a  violator  of  traffic  regulations. 

\Vhen  he  is  held  up  by  a  police  officer  for  an  alleged  violation  of  a  traffic 
regulation  after  he  has  had  the  opportunity  of  making  two  non-committal 
payments  he  will  be  notified  to  pay  and  if  he  does  not  pay  upon  notice  he 
will  be  sued  in  a  civil  action  of  contract  for  a  penalty  larger  in  amount 
than  the  penalty  for  the  second  violation  or  alleged  violation  for  which 
he  was  allowed  to  make  a  non-committal  payment.  And  if  he  is  held  up 
a  second  time  during  this  second  stage  or  period  the  penalty  will  be  still 
greater  in  amount. 

"VMien  the  operator  has  been  adjudged  guilty  of  three  violations  subse- 
quent to  the  opportunity  of  making  the  two  non-committal  payments  he 
has  reached  the  third  and  last  stage,  namely,  the  stage  where  he  is  to  be 
dealt  with  as  a  persistent  violator  of  traffic  regulations.  For  the  first 
violation  in  this  stage  he  will  be  sued  in  a  civil  action,  for  a  penalty  still 
larger  in  amount,  and  in  addition  his  license  will  be  automatically 
suspended  for  a  period  of  ten  days  and  then  continue  suspended  until 
the  judgment  for  the  penalty  has  been  paid  in  full  with  interest  at  the 
rate  of  12%  per  annum.  Finally,  for  a  second  violation  in  this  stage  or 
period,  while  the  penalty  will  be  the  same  his  license  will  be  suspended 
and  will  not  be  renewed,  all  as  has  been  just  stated,  except  that  the 
suspension  of  the  license  will  be  for  the  period  of  six  months  or  for  the 
balance  of  the  license  year  whichever  is  the  longer  period  of  time,  in 
place  of  its  being  suspended  for  the  period  of  ten  days. 

As  it  is  the  purpose  of  the  Council  to  devise  a  scheme  for  an  adminis- 
trative enforcement  of  traffic  regulations  the  amount  of  the  penalty  will 
be  a  fixed  sum  in  each  and  every  instance  although  not  the  same  sum  for 
successive  violations.  It  may  be  that  in  some  instances  the  regulation 
violated  is  a  regulation  the  violation  of  which  is  a  serious  matter  and  in 
another  instance  it  may  be  one  of  less  consequence  and  for  that  reason 
the  imposition  of  the  same  penalty  in  both  cases  would  have  an  element 
of  inequality,  and  of  what  might  be  thought  an  element  of  injustice  in 
it.  But  it  is  of  the  essence  of  an  administrative  enforcement  of  traffic 
regulations  that  all  discretion  should  be  wiped  out  at  every  stage  and  on 
every  point  from  beginning  to  end. 
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There  is  a  way  in  which  this  inequality  can  be  avoided;  that  is,  to 
have  a  schedule  of  classes  of  regulations  with  fixed  sums  for  the  successive 
violations  of  the  regulations  in  the  different  classes.  The  Council  is  in- 
formed that  some  such  an  arrangement  is  in  force  in  Chicago  where  all 
violations  are  treated  as  criminal  acts.  A  copy  of  the  schedules  said  to  be 
in  force  there  is  set  forth  below  in  a  note.^    In  jurisdictions  where  all  the 

1  Penalties. 
First  Offense,  $1.00;   Second,  $3.00;    Third,  $5.00. 


3820. 

3859A. 

3859C. 

3856. 

3855. 


2619. 
3837. 
2758. 
3823. 
3822. 
4016. 
4015. 
4010. 
3873. 
3844. 
3845. 
4014. 
3828. 

3947. 


3829. 
3836. 
3825. 
4012. 
4012. 


4021. 
4028. 


Not  keeping  to  the  right. 
Parldng  in  alleys  in  loop. 
With  motor  running. 
Parking  in  prohibited  zone. 
Parking  during  prohibited  hours  — 
overtime. 

First  Offense,  $2.00;   Second,  $6.00;    Third,  $10.00. 


3858.  Parking  —  double  line. 

3859.  Parking  near  hydrant. 
3349.  Obstructing  street  cars. 
3838.  Failure  to  obey  police. 


Bloclcing  sidewalk. 
Blocking  traffic. 
Not  stopping,  through  street. 
Not  stopping,  boulevard. 
Improper  turn. 
Improper  or  no  lights. 
Lights,  wrong  adjustment. 
Using  searchlight. 
Towing  without  lights. 
Speed,  near  school. 
Speed,  near  playground. 
Number  plate — obscured — missing. 
Failure  to  signal  when  starting,  stop- 
ping, turning. 
Public    vehicle    outside    authorized 


space. 


3824.  Not  stopping,  driving  out  of  alley. 

1709.  Driving  on  bridge  after  signal. 

3980.  Private  vehicle  in  public  stand. 
3761.  Not  observing  zones  of  quiet. 
3846.  Speed,  near  church. 

3831.  Left  side  to  curb. 

3833.  Backing  to  curb. 

3853.  Parldng  at  theatre  or  hotel. 

3850.  Interrupting  funerals. 

3876.  Operating  siren  or  gong. 

3981.  Taxicab  cruising. 

4001.  Unnecessary  noise. 

4002.  Using  cut-outs. 
4830.  Projecting  loads. 

21A.  No  mirrors  on  truck. 


First  Offense,  $6.00;   Second,  $10.00;    Third,  Court. 


Driving  against  traffic. 
Driving  left  of  center  of  street. 
Not  stopping  10  ft.  from  street  car. 
Driving  away  from  accident. 
Failure  to  give  name  —  assistance. 


4012.      Failure  to  report  to  police  after  an 

accident. 
4019.      Defective  brakes. 
3742.      Driving  over  curb. 
3860.      Right  of  way  —  fire  department,  etc. 


First  Offense,  $10.00;   Second,  $10.00;    Third,  Court. 
3856.      Driving  left  of  street  car. 

First  Offense,  $6.00;   Second,  Court;    Third,  Court. 
4017.      Operating  without  license. 

First  Offense,  $10.00;   Second,  Court;    Third,  Court. 


4036. 


Driving  above  legal  rate  of  speed. 
Trucks  above  maximum  length  and 
width. 

To  Court  in  First  Instance 


Non-flexible  or  anti-skid  devices  on 
freight  carriers. 


Accepting  bonus  on  purchase  of  sup- 
plies or  parts. 
Driving  when  intoxicated. 
Driving  recklessly. 
Operating  under  age  or  unfit. 
Improper  tires  on  tractors. 


Excessive  weights  on  vehicles. 
Freight  vehicles  —  defective  tires. 
Motor  trucks  geared  for  illegal  speed. 
Using  vehicle  without  owner's  con- 
sent. 
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regulations  are  made  by  one  body  and  where  all  violations  are  punished 
by  the  Coiu-t  such  a  provision  can  perhaps  be  made  without  difficulty. 
But  where  some  of  the  regulations  are  state  laws,  others  are  city  and  town 
ordinances,  others  are  made  by  Park  Commissioners  or  by  the  Street  Com- 
missioners of  the  City  of  Boston,  and  others  by  the  Registrar  of  Motor 
Vehicles  it  would  be  more  difficult  to  make  such  a  provision.  Doubtless  it 
could  be  done.  But  one  thing  necessary  for  success  in  an  administrative 
enforcement  of  traffic  regulations  is  that  the  whole  scheme  should  be 
simple  as  well  as  certain.  The  Council  is  of  opinion  that  this  considera- 
tion is  decisive  against  a  classification  of  the  regulations  with  penalties 
varying  in  amounts  and  for  that  reason  they  do  not  recommend  the 
adoption  of  it. 

The  procedure  to  be  pursued  when  a  penalty  is  absolutely  due,  that  is 
to  say  for  penalties  in  the  second  and  third  stages,  is  the  same  mutatis 
mutandis  as  that  set  forth  above  for  violations  during  the  first  stage  or 
period  in  cases  where  the  operator  elects  not  to  make  a  non-committal 
payment. 

To  complete  the  statement  of  the  scheme  we  have  to  add  the  amounts 
of  the  non-committal  payments  and  of  the  penalties  which  in  our  opinion 
ought  to  be  adopted. 

They  are  as  follows: 

For  the  first  alleged  violation  the  non-committal  payment  should  be 
$5  plus  the  S3  clerk's  fee,  and  the  penalty  for  which  the  civil  action 
should  be  brought  in  that  case  if  the  operator  elects  to  contest  the  fact  of 
violation  should  be  $10.  plus  the  costs  taxable  in  similar  actions  of  contract 
in  the  district  courts  and  to  them  should  be  added  a  $6  entry  fee.^ 

For  the  second  alleged  violation  the  non-committal  payment  should  be 
$10  and  the  penalty  should  be  $15,  to  which  is  to  be  added  the  clerk's 
fee  and  the  costs  just  stated.  For  violations  in  the  second  period,  i.e., 
after  the  operator  has  had  the  opportunity  of  making  two  non-committal 
payments,  the  penalties  are  to  be  $20,  $25  and  $30,  and  for  each  violation 
in  the  third  period  the  penalty  is  to  be  $50  but  in  this  period  and  in  addi- 
tion to  the  penalty  the  operator's  license  is  to  be  suspended  for  ten  days 
for  the  first  of  these  violations  (the  sixth  in  all)  and  for  the  balance  of  the 
license  year  or  for  the  period  of  six  months,  whichever  is  the  longer 
period  of  time,  in  case  of  the  second  of  these  violations  being  the  seventh 
violation  in  all. 

The  trial  of  the  civil  actions  of  contract  to  collect  penalties  will  be 

1  The  entry  fee  is  fixed  at  $6  in  place  of  $3  (the  amount  of  the  clerk's  fee  in  case  of  a  non- 
committal payment)  because  the  work  of  the  clerk's  office  in  bringing  the  action  and  after  it 
is  brought  in  connection  with  it  is  greater  than  it  is  in  receiving  a  non-committal  payment. 
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conducted  in  behalf  of  the  Commonwealth  (in  the  district  courts)  by  the 
police  officer  who  reported  the  violation  and  in  the  Superior  Court  by  the 
district  attorneys. 

The  subject  of  enforcing  traffic  regulations  is  one  of  recent  and  current 
discussion   throughout   the   country. 

In  the  Report  of  the  Joint  Special  Legislative  Committee  appointed 
to  investigate  and  study  the  various  problems  relating  to  the  control, 
supervision  and  regulation  of  motor  vehicles  and  kindred  matters  (Senate 
Document  285  for  the  year  1925)  it  was  said  at  p.  22: 

Police  and  Lesser  Offences. 

Complaint  has  reached  us  from  many  sources  that  police  officers  are  spending  a 
great  deal  of  time  in  the  courts  of  the  commonwealth,  where  their  presence  is 
required  for  the  presentation  of  evidence  against  those  of  whom  they  have  com- 
plained for  violation  of  the  motor  vehicle  laws  or  rules.  Several  officials  in  charge 
of  police  departments,  including  the  Police  Commissioner  of  the  city  of  Boston, 
have  asserted  that  it  is  not  at  all  an  infrequent  occurrence  to  find  one-fourth  of 
the  entire  street  patrolling  force  detained  in  court. 

This  is  a  condition  which  should  not  be  permitted  to  continue,  especially  when 
practically  every  police  force  in  the  commonwealth  is  undermanned.  Punishment 
of  offenders  is,  of  course,  a  necessary  corollary  of  the  criminal  law,  but  prevention 
of  crime,  and  detection  of  crime,  are  at  least  fully  as  important.  It  cannot  be 
gainsaid  that  a  police  officer  is  performing  his  greatest  service  when,  by  his  presence 
on  his  post,  he  serves  as  a  deterrent  to  those  who,  in  his  absence,  might  yield  to 
impulse  and  become  lawbreakers. 

In  Boston,  and  no  doubt  in  other  cities  as  weU,  a  considerable  portion  of  the 
traffic  squad  is  obliged  to  go  into  court  each  morning,  to  present  evidence  against 
those  who  have  been  summoned  for  violation  of  laws  or  rules.  Lack  of  men  pre- 
vents adequate  replacements,  with  the  result  that  in  many  busy  sections  of  the 
city  there  are  none  to  direct  traffic,  even  during  the  hours  when  it  is  heaviest. 

Another  important  consideration  is  the  admitted  fact  that  other  police  officers, 
particularly  those  whose  tours  of  duty  are  performed  during  the  evening,  realizing 
that  time  spent  in  court  must  be  taken  from  the  hours  ordinarily  devoted  to  sleep 
or  recreation,  deliberately  refuse  to  enter  complaints  for  any  except  the  most 
serious  violations  of  law.  Thus  offenders  are  often  permitted  to  escape  punish- 
ment for  lesser  offences,  and  become  not  only  careless,  but  sometimes  contemptuous 
of  the  law. 

But  there  is  still  another  reason  for  abandoning  the  present  system  of  prosecu- 
tion if  adequate  substitute  can  be  found.  It  seems  to  us  unreasonable  that  the 
otherwise  law-abiding  motorist  should  be  summoned  into  court  for  such  a  minor 
infraction  of  the  law  as  having  an  unlighted  rear  lamp.  This,  of  course,  is  an  ex- 
treme example,  but  there  are  several  provisions  of  the  statutes  violations  of  which, 
in  certain  instances,  involve  no  element  of  danger  to  the  pubHc.  We  are  con- 
vinced that  there  are  many  cases  of  this  kind^which  should  never  be  put  before 
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the  courts,  nor  should  the  offenders  be  made  to  bear  the  stigma  of  a  criminal  record. 
Frequently  they  are  but  innocent  victims  of  circumstances,  such  as  a  burned  out 
filament  or  a  lost  number  plate. 

At  some  risk  of  repetition  the  Council  thinks  it  worth  while  to  state 
what  in  its  opinion  will  be  accomplished  by  the  scheme  now  recommended 
by  it.  _  •       ^  ^ 

In  the  first  place  this  scheme  will  put  an  end  to  the  practice  (which 
now  obtains)  of  dealing  with  violations  of  traffic  regulations  as  crimes 
and  of  branding  as  criminals  those  who  are  guilty  of  them.  It  makes  a 
distinction  between  the  operator  who  drives  recklessly,  under  the  influence 
of  liquor,  or  of  like  offences  set  forth  in  G.  L.,  c.  90,  §§  23-24,  those  set 
forth  in  G.  L.,  c.  90,  §  10  (operating  a  motor  vehicle  not  being  licensed  so 
to  do)  and  in  §  25  (refusing  when  requested  so  to  do  to  give  name  and 
address  to  a  police  officer)  on  the  one  hand  and  on  the  other  hand  those 
operators  who  are  guilty  of  what  in  their  essence  are  regulations  of  traffic 
merely.  In  addition  it  discriminates  between  (1)  the  operators  who 
violate  a  traffic  regulation  tlirough  inadvertence,  (2)  those  who  do  that 
through  carelessness  and  (3)  the  persistent  violator  of  such  regulations. 
While  it  undertakes  to  treat  fairly  the  operator  whose  violation  is  or  may 
be  taken  to  have  come  from  inadvertence,  and  with  the  operator  who 
ought  to  be  taken  to  have  acted  through  carelessness  on  the  one  hand, 
it  undertakes,  on  the  other  hand,  to  deal  in  a  drastic  manner  with  an  oper- 
ator who  has  shown  himself  to  be  a  persistent  violator  of  traffic  regulations. 

In  the  second  place  it  treats  as  the  most  drastic  penalty  the  suspension 
of  the  operator's  license.  It  reserves  that  for  the  collection  of  judgments 
when  they  are  not  paid  within  a  reasonable  time  and  for  dealing  ulti- 
mately and  adequately  with  the  operator  when  it  has  become  apparent 
from  his  repeated  violations  that  he  does  not  intend  to  comply  with 
these  regulations. 

In  the  third  place  it  creates  so  far  as  that  is  possible  an  administrative 
enforcement  of  traffic  regulations  and  it  eliminates  (as  it  must  eliminate 
in  creating  an  administrative  enforcement)  all  discretion,  whether  it  be 
the  discretion  of  the  judge  or  of  other  officials.  This  feature  of  the 
scheme  has  the  added  beneficial  result  of  eliminating  any  difference 
between  the  administration  of  the  law  which  is  bound  to  come  from  the 
exercise  of  judicial  discretion  by  the  eighty-one  justices  and  the  one  hun- 
dred and  fifty-one  special  justices  of  the  seventy-three  district  courts  and 
of  the  thirty-two  justices  of  the  Superior  Court.  Under  this  scheme 
there  will  be  no  difference  in  the  administration  of  traffic  regulations,  no 
matter  where  the  violation  or  alleged  violation  takes  place  and  no  matter 


26  JUDICIAL  COUNCIL.  P.  D.  144. 

what  court  (whether  it  be  the  Superior  Court  or  any  one  of  the  seventy- 
three  district  courts)  disposes  of  the  case.  And  to  some  extent  an  end 
will  be  put  to  the  criticism  which  has  in  fact  taken  place  in  the  past  in 
this  connection  without  stopping  to  inquire  how  much  and  how  far  that 
criticism  was  justified. 

In  the  fourth  place  instead  of  adding  to  the  burdens  now  upon  the 
courts  it  reasonably  may  be  expected  to  diminish  them  since  (1)  the 
courts  themselves  will  have  nothing  to  do  with  the  non-committal  pay- 
ments and  (2)  the  action  to  collect  the  penalty  being  a  civil  action  the 
defendant  must  elect  at  the  outset  whether  he  will  go  directly  to  the 
Superior  Court  where  he  will  have  his  constitutional  right  to  a  trial  by 
jury  on  the  one  hand  or  on  the  other  hand  whether  he  will  abide  finally 
by  the  decision  of  the  district  court. 

In  the  fifth  place  the  civil  action  for  a  penalty  will  be  tried  but  once. 
It  will  be  tried  in  the  district  court  or  in  the  Superior  Court  as  the  de- 
fendant elects  and  that  one  trial  will  be  final.  The  only  issue  to  be  tried 
will  be  the  fact  of  the  violation  he  is  alleged  to  have  committed.  If  he 
is  adjudged  to  have  committed  the  violation  with  which  he  is  charged  the 
matter  is  at  an  end  except  to  enter  judgment  once  and  for  all  in  the  sum 
specified  in  the  statute.  There  will  be  no  appeals  from  decisions  of  the 
district  courts  to  get  better  terms  by  arrangements  with  district  attorneys 
through  pressure  put  upon  them  by  persons  supposed  to  have  influence 
or  otherwise  to  nol  pros  or  place  on  file  or  make  a  trade  for  better  terms 
in  exchange  for  a  plea  of  guilty. 

In  the  sixth  place  it  reasonably  may  be  expected  that  persons  who  are 
alleged  to  have  committed  violations  of  a  traffic  regulation  will  take  ad- 
vantage of  the  opportunity  of  disposing  of  the  matter  by  making  non- 
committal payments  and  so  far  as  they  do  so,  there  will  be  an  end  to  the 
police  officer's  time  being  taken  up  in  attending  court  in  place  of  per- 
forming his  duties  as  an  officer. 

And  finally,  the  sense  of  irritation,  resentment  and  injustice  which  now 
obtains  because  violations  of  traffic  regulations,  which  in  their  essence  are 
in  no  wise  and  in  no  respect  criminal  acts,  are  treated  by  the  law  as  the 
acts  of  one  who  has  committed  a  crime,  will  be  removed. 

If  this  scheme  for  dealing  with  violations  of  traffic  regulations  is  adopted 
some  modifications  might  well  be  made  as  to  the  suspension  of  the  oper- 
ator's license  who  has  been  convicted  of  a  crime  in  operating  a  motor 
vehicle.  But  that  is  a  matter  outside  those  which  we  have  been  asked  to 
consider  now. 

Provision  will  have  to  be  made  for  the  appointment  of  assistant  clerks 
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of  some  and  for  giving  further  clerical  assistance  in  the  clerks'  offices  of 
other  district  courts.  Possibly  it  will  be  found  hereafter  to  be  wise  to 
establish  branch  clerks'  offices  in  towns  where  there  is  no  court  house  now, 
to  be  in  charge  of  an  assistant  clerk  to  deal  with  payments  and  the  bring- 
ing of  actions  in  case  payments  are  not  made. 

In  the  act  to  carry  into  effect  the  recommendations  here  made  we  have 
inserted  a  provision  dealing  with  violations  of  parking  regulations,  and 
with  violations  of  all  kinds  by  non-residents. 

What  we  have  said  covers  the  subject  of  Senate  Document  No.  228  and 
House  Document  No.  505. 

Senate  Bill  188  is  entitled:  "An  Act  to  provide  for  the  More  Effective 
Enforcement  of  Certain  Minor  Violations  of  the  Motor  Vehicle  Laws,  and 
to  conserve  the  Time  of  the  Police  in  Relation  thereto."  It  provides  in 
Section  2  that:  "In  case  of  a  violation  of  any  provision  of  this  chapter 
[G.  L.,  c.  90]  the  punishment  for  which  is  not  specifically  provided,  or  of 
any  rule  or  regulation  of  the  registrar  made  under  authority  of  section 
thirty-one,  or  of  a  special  speed  regulation  lawfully  made  under  authority 
of  section  eighteen,  any  police  officer,  investigator  or  examiner  upon 
taking  cognizance  of  such  violation  shall  forthwith  report  the  same,  with 
the  relevant  facts,  to  the  registrar,  upon  forms  to  be  furnished  by  him. 
Upon  a  third  or  subsequent  violation  in  the  same  year  of  section  seventeen 
or  of  a  regulation  made  under  section  eighteen,  the  registrar  shall  forth- 
with revoke  the  license  of  the  person  so  offending,  and  no  new  license  shall 
be  issued  to  such  person  for  at  least  thirty  days  after  such  revocation,  nor 
thereafter  except  in  the  discretion  of  the  registrar."  By  Section  1  it 
brings  within  the  operation  of  Section  2  violations  of  G.  L.,  c.  90,  §  15, 
by  striking  out  the  last  sentence,  which  imposes  the  penalty  for  a  viola- 
tion of  that  section.  That  section  provides  that:  "Every  person  operating 
a  motor  vehicle,  upon  approaching  a  railroad  crossing  at  grade,  shall 
reduce  the  speed  of  the  vehicle  to  a  reasonable  and  proper  rate,  and  shall 
proceed  cautiously  over  the  crossing." 

Senate  Bill  188  does  not  contain  a  comprehensive  plan  for  dealing  with 
violations  of  motor  vehicle  laws  of  minor  importance  and  with  trafiic 
rules  and  regulations.  It  deals  with  violations  of  some  of  them  but  not 
with  violations  of  all  such  motor  vehicle  laws  and  traffic  regulations, 
and  it  does  not  provide  for  all  violations  of  the  motor  vehicle  laws  and 
traffic  regulations  with  which  it  deals.  In  addition  the  method  of  adminis- 
tration recommended  does  not  seem  to  us  to  be  just  to  the  persons  who 
are  charged  with  having  committed  the  violations.  It  directs  the  regis- 
trar acting  upon  the  reports  of  the  police  officer,  investigator  or  examiner, 
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to  revoke  an  operator's  license  "upon  a  third  or  subsequent  violation" 
of  the  section  or  regulation  specified  without  having  given  the  operator 
a  chance  to  be  heard  in  the  matter. 

After  consideration  of  this  bill  the  Council  advises  against  the  adoption 
of  it. 

A  draft  of  an  act  to  carry  out  the  recommendations  of  the  Council 
will  be  found  in  Appendix  C,  p.  104. 

Unsatisfactory  Condition  of  Laws  and  Regulations  as  to  Operation  of 
Motor  Vehicles. 

The  Joint  Special  Legislative  Committee  of  1924  on  problems  relating 
to  motor  vehicles,  already  referred  to,  called  attention  to  the  unsatisfac- 
tory condition  of  the  law  under  which  local  regulations  were  made  under 
several  different  statutes,  one  of  which  dates  from  1847.  In  drafting  the 
act  to  carry  out  our  recommendations  as  to  motor  violations  we  have 
drawn  it  so  as  to  apply  to  all  violations  of  these  local  regulations  in  so 
far  as  they  relate  to  motor  vehicles,  and  we  believe  all  such  local  traffic 
cases  should  be  thus  brought  within  the  act  as  they  constitute  a  large 
proportion  of  the  motor  cases  which  congest  the  courts  and  take  up  the 
time  of  the  police  and  others  whose  services  are  needed  for  other  purposes. 
But  we  call  attention  to  the  passage  from  their  report  on  this  subject 
quoted  below  in  a  footnote^  as  one  deserving  the  serious  consideration  of 
the  legislature. 

1  EXTHACT    FHOM    RePOET    OF    JOINT    SPECIAL    COMMITTEE     UNDER    JoiNT    ORDER    OF    1924 

(Senate  285  of  1925,  pp.  18-19). 
"Local  Regulations. 

"Particularly  vexatious  to  motorists  are  the  local  regulations  adopted  by  city  and  town 
authorities  for  controlling  traffic,  especially  to  those  who  are  accustomed  to  driving  through 
communities  in  which  they  are  not  acquainted.  One  who  conforms  precisely  to  the  require- 
ments of  the  laws  and  ordinances  in  Cambridge,  for  example,  may  be  arrested  if  he  drives 
in  exactly  the  same  manner  in  the  adjoining  town  of  Arlington.  To  make  matters  worse, 
after  a  week-end  tour,  he  may  be  served  with  a  summons  to  appear  in  court  in  some  distant 
part  of  the  state  to  answer  to  a  charge  that  he  has  violated  some  ordinance,  locally  adopted, 
which  is  directly  at  variance  with  the  requirement  in  the  place  of  his  residence.  Conditions 
have  arisen  which  are  intolerable,  and  which  should  not  be  permitted  to  continue. 

"There  are  three  statutes  under  which  local  officials  have  authority  to  make  regulations 
for  the  control  of  traffic.  General  Laws,  chapter  40,  section  22,  permits  each  city  or  town 
to  make  rules  or  orders  'for  the  regulation  of  carriages  and  vehicles  used  therein.'  General 
Laws,  chapter  85,  section  10,  gives  to  towns  the  right  to  make  ordinances  or  by-laws  regu- 
lating the  speed  for  passing  of  vehicles;  and  General  Laws,  chapter  90,  section  18,  author- 
izes cities  and  towns  to  make  ordinances  or  by-laws  governing  the  operation  of  motor  vehicles. 

"The  statute  first  referred  to  was  originally  enacted  in  1847,  and  the  second,  ten  years 
later  —  both  before  the  coming  of  the  motor  vehicle. 

"In  1903  the  General  Court  noted  the  possible  need  for  local  regulation  of  motor  vehicles, 
to  supplement  the  laws  of  the  commonwealth,  and  enacted  the  provision  above  referred 
to  as  being  found  in  Chapter  90  of  the  General  Laws,  but  with  a  further  provision  that  any 
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THE  REQUEST  OF  THE  LEGISLATURE  FOR  A  REPORT  ON  THE 
BILLS  RELATING  TO  METHODS  OF  DEALING  WITH  CASES 
OF    PROFESSIONAL    MISCONDUCT. 

Chapter  55  of  the  Resolves  of  1926  reads  as  follows: 

Resolved,  That  the  judicial  council  be  requested  to  investigate  the  subject  matter 
of  current  house  bill  number  two  hundred  and  fifteen  providing  for  an  official  and 
hence  more  effective  means  of  accomplishing  the  disciplinary  work  heretofore  done 
through  the  voluntary  efforts  of  bar  associations;  of  current  house  bill  number 
thirteen  hundred  and  forty-two,  relative  to  removal  of  attorneys;  and  of  current 
house  biU  number  fourteen  hundred  and  sixty-two,  relative  to  the  professional  con- 
duct of  attorneys.  Said  council  is  hereby  further  requested  to  include  its  conclusions 
and  recommendations  relative  thereto  in  its  annual  report  for  the  current  year. 

House  Bill  215  was  originally  introduced  at  the  session  of  the  legislature 
of  1925.  It  provides  in  substance  that  the  justices  of  the  Supreme  Judicial 
Court  shall  appoint  in  each  county  a  "bar  counsel"  whose  duty  it  shall 
be  to  make  a  preliminary  investigation  respecting  any  complaint  of  pro- 
fessional misconduct  on  the  part  of  a  member  of  the  bar;  and  shall  appoint 
also  three  or  more  "bar  masters"  in  each  county  who  shall  hear  such 
cases  as  the  bar  counsel  deems  it  proper  to  submit  to  them;  thatjvitnesses 
may  be  summoned  to  testify  before  them  and  shall  be  sworn;  that  the 
records  of  all  such  cases  shall  be  filed  with  the  clerk  of  courts  and  shall 
be  public  records;  that  the  bar  masters  shall  either  (a)  dismiss  the  case, 
or  (6)  administer  a  written  censure  to  the  person  charged,  or  (c)  report 
their  findings  to  the  Supreme  Judicial  Court;  that  any  findings  so  re- 
ported shall  be  conclusive  of  the  facts  and  after  the  filing  of  the  same 
and  after  such  hearing  if  any  as  the  court  shall  order  the  court  shall  either 
dismiss  the  case,  censure  the  person  charged  or  suspend  or  disbar  him; 
that  the  bar  counsel  and  masters  shall  receive  compensation  at  the  rate 
of  four  dollars  an  hour. 

Section  1  of  House  Bill  1462  is  based  on  the  same  idea,  but  contains 
some  important  amendments  and  some  changes  of  detail.     It  provides 

such  local  regulation  must  be  approved  by  state  authority,  now  the  registrar  of  motor  vehicles, 
before  becoming  effective. 

"But  several  cities  and  towns  have  evaded  this  latter  requirement  by  adopting  their 
ordinances  or  by-laws  under  authority  of  one  or  the  other  of  the  earlier  enactments.  This 
they  have  accomplished  by  omitting  specific  reference  to  'motor  vehicles,'  and  phrasing 
their  local  regulations  in  words  which  appear  to  apply  to  all  'vehicles'  although  in  practical 
operation  they  apply  solely  to  self-propelled  vehicles. 

"We  recommend  that  every  local  regulation,  adopted  under  any  one  of  the  statutes  above 
referred  to,  shall  become  operative  only  when  it  has  been  approved  by  the  motor  traffic 
board  recommended  elsewhere  in  this  report;  and  that  the  board  be  given  authority  to  make 
rules  and  regulations  governing  the  use  of  signs  and  signals  which  direct  or  purport  to  direct 
traffic,  including  any  and  all  signal  lights." 
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that  the  commonwealth  shall  be  divided  into  three  districts,  one  of  which 
shall  comprise  only  the  county  of  Suffolk  and  that  the  justices  of  the 
Supreme  Judicial  Court  shall  appoint  in  each  district  not  less  than  nine 
members  of  the  bar  to  constitute  the  "committee  of  inquiry  of  the  bar," 
and  another  to  act  as  secretary.  The  functions  of  the  committee  and  of 
the  secretary  are  the  same  as  those  of  the  bar  masters  and  counsel  pro- 
vided for  in  House  Bill  215,  but  the  secretary  alone  is  to  receive  compen- 
sation. It  is  provided  that  if  after  hearing  a  case  the  committee  believe 
that  it  calls  for  consideration  by  the  court  they  shall  report  their  findings 
to  the  court,  with  a  transcript  of  the  evidence  and  their  recommendation 
as  to  the  disposition  which  shall  be  made  of  the  case,  and  that  the  report 
shall  "  be  given  the  weight  which  is  given  by  a  court  of  equity  to  a  master's 
report  accompanied  by  a  report  of  the  evidence,"  and  that  after  a  hearing 
the  court  shall  enter  such  order  as  seems  proper.  There  is  also  a  provision 
that  if  the  committee  believe  that  the  case  does  not  call  for  consideration 
by  the  court,  they  shall  nevertheless  report  their  findings  and  recommenda- 
tions to  the  court  if  the  complainant  so  requests. 

While  disbarment  petitions  may  now  be  filed  in  either  the  Supreme 
Judicial  Court  or  the  Superior  Court,  both  of  these  bills  would  limit  the 
jurisdiction  to  the  former  court.  We  believe  it  is  advisable  that  all  this 
jurisdiction  relative  to  the  disbarment,  suspension,  or  censure  of  attorneys- 
at-law  should  be  confined  to  the  Supreme  Judicial  Court  because  that  is 
the  court  in  which  it  is  the  practice  to  admit  attorneys  and  administer  to 
them  their  oath  of  office.  Because  of  this  and  of  the  fact  that  it  is  the 
highest  court  in  the  Commonwealth,  we  believe  that  the  bar  generally,  in- 
cluding any  members  who  may  be  subjected  to  discipline,  will  have  a  stronger 
sense  of  professional  respect  for  standards  of  conduct  as  maintained  by 
that  court  with  the  assistance  of  the  Committees  of  Inquiry  of  the  Bar, 
which  are  proposed,  than  if  the  jurisdiction  and  consequent  judicial  respon- 
sibility in  cases  of  this  peculiar  character  is  distributed  between  the  Su- 
preme Judicial  Court  and  the  Superior  Court.  As  any  hearing  before  a 
justice  of  the  Supreme  Judicial  Court  would  be  upon  the  report  of  the 
Committee  of  Inquiry  and  the  transcript  of  the  evidence  as  in  the  case 
of  an  equity  appeal  from  the  Superior  Court,  we  do  not  feel  that  this 
provision  will  add  greatly  to  the  burdens  of  the  Supreme  Judicial  Court. 
At  all  events,  we  think  this  matter  of  sufiicient  importance  to  provide 
that  removal,  suspension,  and  censure  of  attorneys-at-law  should  be  dealt 
with  in  the  court  which  admitted  the  attorneys  and  administered  the 
oath. 

Section  2  of  House  Bill  1462  amends  section  41  of  chapter  221  of  the 
General  Laws  so  that  the  penalties  now  provided  for  one  who  undertakes 
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to  practice  law  after  being  disbarred  shall  be  applicable  to  one  who  practices 
while  suspended  from  the  bar. 

House  Bill  1342  would  change  the  existing  law  only  in  that  it  proposes 
to  limit  to  bar  associations  the  right  to  file  petitions  for  disbarment. 

We  have  carefully  considered  all  of  these  bills. 

House  Bill  215  and  section  1  of  House  Bill  1462  present  interesting 
plans  for  providing  official  agencies  for  the  more  effective  performance 
of  the  duties  now  performed  by  the  grievance  committees  of  bar  associ- 
ations. If  either  plan  is  to  be  adopted  it  is  our  opinion  that  section  1  of 
House  Bill  1462  is  in  substance  much  to  be  preferred  to  House  Bill  215. 
The  division  of  the  Commonwealth  into  three  districts  seems  decidedly 
better  than  the  setting  up  of  each  county  as  a  unit.  The  title  of  "bar 
masters"  is  open  to  objection.  Whatever  the  committee  is  called  its 
members  should  serve  without  compensation,  and  their  report  of  findings 
should  not  be  conclusive  but,  in  view  of  the  importance  of  the  issue  to 
be  determined,  should  be  subject  to  revision  by  the  court  in  the  light  of 
the  transcript  of  the  evidence.  The  attorney  complained  of  should  have 
an  absolute  right  to  a  hearing  in  court  upon  the  report  and  the  evidence. 
All  these  matters  are  satisfactorily  covered  in  section  1  of  House  Bill  1462. 

Hitherto  cases  of  professional  misconduct  have  been  in  the  main  dealt 
with  in  the  first  instance  by  grievance  committees  of  the  different  county 
bar  associations,  and  the  Massachusetts  Bar  Association.  While  it  has 
been  open  to  any  individual  to  file  a  disbarment  petition  in  court  without 
any  prior  application  to  a  grievance  committee  this  has  been  rarely  done, 
and  the  ordinary  method  has  been  to  file  a  complaint  with  the  grievance 
committee  and  to  proceed  to  a  hearing  before  the  committee.  If  after  a 
hearing  the  committee  has  deemed  the  case  to  be  a  proper  one  for  submis- 
sion to  the  court,  and  this  decision  has  been  approved  by  the  executive 
board  of  the  bar  association,  a  petition  has  been  filed  in  either  the  Supreme 
Judicial  Court  or  the  Superior  Court  by  the  bar  association,  and  the  case 
has  been  tried  de  novo  in  court. 

While  grievance  committees  of  the  bar  associations  have  done  much 
excellent  work  there  have  been  obvious  disadvantages  in  this  method  of 
dealing  wi'th  cases  of  professional  misconduct.  The  committees  have  had 
no  official  standing  and  have  had  no  power  to  summon  witnesses  or  ad- 
minister oaths.  Their  report  has  not  been  submitted  to  the  court  nor 
have  their  findings  been  admissible  in  evidence,  and  it  has  been  necessary 
to  try  the  case  over  again,  the  complaining  bar  association  being  repre- 
sented by  counsel  named,  after  1919  and  until  1924,  by  the  attorney- 
general,  and,  since  the  passage  of  Chapter  134  of  the  Acts  of  1924,  by  the 
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court,  the  counsel  being  upon  his  appointment  ordinarily  wholly  unfamiliar 
with  the  case  and  with  the  proceedings  before  the  committee.  This  has 
been  an  inefficient  method  of  procedure.  In  the  smaller  counties  where 
the  members  of  the  bar  are  well  known  to  each  other,  there  have  been 
obvious  difficulties  in  the  way  of  enforcing  bar  discipline. 

It  seems  to  us  that  the  proposed  legislation  will  accomplish  several 
desirable  results.  In  place  of  the  voluntary,  unofficial  agencies  which 
now  undertake  the  work  of  investigating  complaints  there  will  be  sub- 
stituted an  official  board  representing  the  court,  with  power  to  summon 
witnesses  and  administer  oaths.^  As  in  the  case  of  suits  in  equity  tried 
before  a  master  a  retrial  of  the  case  in  court  is  avoided,  time  of  the  court 
is  saved  and  the  whole  proceeding  made  much  more  expeditious  and  ef- 
fective without  affecting  the  substantial  rights  of  the  respondent.  The 
division  of  the  state  outside  of  Suffolk  County  into  two  large  districts  does 
away  with  the  difficulties  above  referred  to  which  exist  in  the  smaller  counties. 

We  are  led  by  these  considerations  to  recommend  the  passage  of  a  bill 
(a  draft  of  which  is  printed  in  Appendix  C,  p.  108)  containing  the  substance 
of  section  1  of  House  Bill  1462,  with  certain  changes  of  detail.  We  suggest 
that  the  committees  consist  of  seven  members,  rather  than  "  not  less  than 
nine;"  that  their  duties  should  be  described  as  "to  hear  complaints  against 
attorneys"  rather  than  to  "receive  complaints"  and  "make  preliminary 
investigations,"  as  that  should  be  the  duty  of  the  secretaries;  and  that 
they  should  be  empowered,  if  they  feel  that  the  case  does  not  warrant  sub- 
mission to  the  court  but  that  the  attorney  complained  of  should  be  cen- 
sured, to  administer  such  censure.  We  feel  also  that  the  records  of  all 
cases  should  be  kept  in  the  custody  of  the  secretary  and  should  be  avail- 
able for  all  proper  uses  but  should  not  be  public  records. 

It  has  fm-ther  seemed  to  us  that  a  provision  might  well  be  inserted  in 
the  bill  with  respect  to  the  petitions  of  disbarred  attorneys  for  reinstate- 
ment, providing  that  such  petitions  shall  be  filed  in  the  Supreme  Judicial 
Court  and  may  be  referred  by  the  court  to  the  proper  committee  of  inquiry 
for  hearing  and  report. 

Section  2  of  House  Bill  1462  embodies  an  amendment  of  the  existing 
law  which  seems  to  be  plainly  desirable. 

With  respect  to  House  Bill  1342  which  would  change  the  existing  law 
merely  by  providing  that  orders  of  disbarment  may  be  made  "upon 
petition  of  the  bar  association  in  the  county,"  we  do  not  recommend  its 

1  As  to  the  nature  of  disciplinary  proceedings,  see  the  Casey  Case,  211  Mass. 
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passage.  While  in  the  past  disbarment  petitions  have  ordinarily  been 
filed  by  bar  associations  they  have  sometimes  been  filed  by  individuals. 
We  think  it  unwise  for  the  legislature  to  undertake  to  restrict  the  agencies 
by  which  such  proceedings  may  be  instituted.  We  do  feel,  however, 
that  as  a  part  of  the  proposed  new  legislation  discussed  above  it  should 
be  provided  that  whenever  a  petition  for  disbarment  is  filed  in  court 
without  any  hearing  before  the  committee  of  inquiry  it  should  be  referred 
as  a  matter  of  course  to  the  committee  and  that  until  the  committee 
reports  the  papers  should  be  impounded.  This  point  is  covered  in  the 
bill  which  we  have  drafted. 

SITTINGS    OF    THE    SUPERIOR    COURT 

When  the  Superior  Court  was  established  in  1859  the  statute  creating 
it  contained  a  section  (St.  1859,  c.  196,  §  7)  fixing  the  times  and  places 
in  the  fourteen  counties  of  the  Commonwealth  where  the  sittings  of  the 
court  were  to  be  held.  In  this  regard  the  act  followed  the  course  of  legis- 
lation theretofore  adopted  in  similar  cases  and  the  same  course  of  legisla- 
tion has  been  followed  down  to  the  present  time.  To  meet  new  conditions 
and  local  demands  made  without  due  regard  to  the  scheme  as  a  whole 
very  many  changes  have  been  made  from  time  to  time  in  the  schedule  of 
times  and  places  established  in  the  original  act.  But  the  main  framework 
of  the  statute  which  fixes  today  the  times  and  places  of  the  sittings  of 
the  Superior  Court  (G.  L.,  c.  212,  §  14,  amended  by  St.  1921,  c.  327)  is 
that  brought  into  being  by  the  original  act  of  1859  establishing  the  Su- 
perior Court. 

As  conditions  change  (and  conditions  do  change)  on  which  the  con- 
venience of  the  public,  the  convenience  of  the  judges  and  that  of  the  bar 
depend,  changes  have  to  be  made  in  any  schedule  which  is  adopted  by 
the  Legislature.  And  what  is  perhaps  more  frequently  the  case,  changes 
have  to  be  made  in  the  duration  of  the  several  sittings,  so  that  the  scheme 
of  the  sittings  as  a  whole  may  be  arranged  to  meet  the  conditions  of  the 
day. 

The  Superior  Court  today  is  a  court  consisting  of  thirty-two  judges 
and  a  court  which  tries  in  one  year  more  than  7,500  cases.  In  the  year 
ending  June  30,  1926,  it  tried  7,568.  It  is  not  possible  to  establish  a  fixed 
system  of  times  for  holding  the  sittings  of  such  a  court  in  the  fourteen 
different  counties  which  will  not  have  to  be  changed  here  and  there  from 
time  to  time  to  meet  the  changing  conditions  which  we  have  just  spoken 
of.  It  is  not  only  true  in  theory  but  it  has  been  found  to  be  true  in  fact 
that  a  good  administration  of  the  work  of  the  court  cannot  be  obtained 
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without  making  some  changes  in  the  schedule  of  sittings  when  they  are 
estabhshed  by  a  statute. 

Some  changes  ought  to  be  made  at  the  present  time.  In  place  of  recom- 
mending statutory  changes  which  should  be  made  in  the  present  schedule 
of  the  times  and  places  now  established  for  holding  sittings  of  the  Superior 
Court,  the  Judicial  Council  is  of  opinion  that  a  change  in  the  method  of 
making  up  that  schedule  ought  to  be  adopted,  leaving  untouched  the  places 
where  the  sittings  of  the  court  are  to  be  held  set  forth  in  the  present  statutes. 
We  are  of  opinion  that  the  whole  matter  should  be  left  to  be  settled 
from  time  to  time  by  the  chief  justice  of  the  court. 

In  recommending  this  change  the  Council  is  carrying  out  the  underlying 
principle  on  which  the  statute  was  based,  by  which  it  was  provided  that 
the  chief  justice  of  the  Superior  Court  should  "from  time  to  time  make 
such  assignments  for  the  attendance  of  a  justice  at  the  several  times  and 
places  appointed  for  holding  the  court  as  will  be  most  convenient  and  as 
will  insure  the  prompt  performance  of  its  duties."  St.  1910,  c.  555,  §  1, 
now  G.  L.,  c.  212,  §  2. 

Of  course,  the  public  ought  to  be  assured  that  they  will  have  an  oppor- 
tunity of  presenting  their  cases  in  court,  and  of  the  times  and  places  when 
and  where  that  opportunity  will  be  given  to  them.  For  that  purpose  the 
plan  which  the  Council  now  recommends  requires  the  posting  of  the 
schedule,  made  up  by  the  chief  justice  in  the  clerks'  offices  throughout  the 
Commonwealth  by  November  15,  before  the  first  day  of  the  ensuing 
January  when  it  is  to  take  effect,  and  that  any  changes  in  the  schedule  so 
established  made  in  subsequent  years  shall  be  posted  in  the  same  way. 

In  making  this  recommendation  the  Council  proceeds  upon  the  theory 
that  the  court  should  be  administered  on  the  same  principles  as  those 
on  which  business  of  importance  is  carried  on  in  the  community.  In  other 
words,  that  the  responsibility  for  conducting  the  courts  as  they  should 
be  administered  ought  to  be  put  upon  the  chief  justice;  that  he  should 
be  given  the  necessary  power  and  be  held  responsible  for  the  due  adminis- 
tration of  the  duties  of  his  court.  We  are  of  opinion  that  the  results  so 
obtained  will  be  better  for  the  convenience  of  the  bar  and  will  be  appre- 
ciated by  them. 

For  these  reasons  we  recommend  the  adoption  of  the  act  which  will 
be  found  in  Appendix  C,  p.  111. 
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THE   METHOD    OP   STATING   EVIDENCE   IN   BILLS    Or 
EXCEPTIONS 

By  G.  L.,  c.  231,  §  113,  it  is  required  that  exceptions  "shall  be  reduced 
to  writing  in  a  summary  manner."  A  bill  of  exceptions  which  states 
much  of  the  testimony  in  the  form  of  question  and  answer  is  subject  to 
severe  criticism  by  the  court  and  the  exceptions  may  even  be  dismissed 
on  motion.  See  Cornell-Andrews  Smelting  Co.  v.  Boston  &  Providence 
Railroad  Corp.,  215  Mass.  381,  387;  Taylor  v.  Pierce  Brothers  Ltd.,  219 
Mass.  187;   Commonwealth  v.  Lacourse,  Mass.  Adv.  Sh.  (1926),  p.  1861. 

The  present  method  of  stating  the  evidence  in  narrative  form  is,  how- 
ever, extremely  unsatisfactory,  especially  where  the  evidence  is  voluminous 
and  the  exceptions  are  many.  A  vast  amount  of  time  is  apt  to  be  con- 
sumed by  counsel  in  coming  to  an  agreement  with  respect  to  the  narrative 
statement,  and,  as  a  result,  the  expense  to  the  client  often  exceeds  by  far 
the  cost  of  printing  the  testimony  as  taken  by  the  stenographer.  The 
picture  presented  by  the  narrative  form  of  statement  is  apt  to  be  inac- 
curate and  misleading.  The  length  of  time  between  the  date  of  the  verdict 
and  the  entry  of  the  case  in  the  Supreme  Judicial  Court  is  often  made 
unwarrantably  long.  We  believe  that  the  practice  in  this  regard  should 
be  changed. 

The  Judicature  Commission  in  its  report  of  1921  (p.  70)  recommended 
that  "  the  excepting  party  be  required  (unless  the  parties  agree  otherwise) 
to  reduce  the  questions  and  answers  in  the  order  found  in  the  stenographic 
minutes  of  the  trial  to  a  narrative  form,  omitting  therefrom  nothing 
except  by  agreement  of  parties  and  approval  of  the  court."  It  seems  to 
us  that  this  would  result  in  but  little  improvement  over  present  methods, 
and  that  it  is  decidedly  objectionable  as  tending  to  perpetuate  the  state- 
ment in  narrative  form. 

While  it  is  likely  that  many  judges  feel  that  the  submission  of  the 
material  evidence  in  question  and  answer  form  would  involve  them  in 
more  labor,  others  take  a  different  view.  A  federal  judge  who  is  a  mem- 
ber of  one  of  the  busiest  of  the  circuit  courts  of  appeals  has  recently  stated 
that  he  much  prefers  to  read  evidence  in  question  and  answer  form;  that 
he  finds  it  extremely  difficult  to  read  understandingly  a  long  statement 
of  testimony  reduced  to  narrative  form,  whereas  he  can  read  very  rapidly 
and  easily  a  transcript  of  the  testimony  in  the  words  in  which  it  was  given. 
A  judge  of  experience  on  an  appellate  court  in  another  state  has  said,  as 
reported  to  us,  "  that  he  did  not  think  that  a  judge  ever  got  the  true  spirit 
of  a  case  unless  he  could  read  what  the  witness  testified  to,  rather  than 
what  the  lawyers  said  the  testimony  was." 
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The  ultimate  question  after  all  must  be  as  to  the  best  method  of  securing 
justice  for  the  litigants  at  the  least  practicable  expense. 

In  our  opinion  the  excepting  party  should  be  allowed  to  include  in  his 
bill  of  exceptions  a  transcript  of  the  testimony  exactly  as  given,  omitting 
such  portions  as  both  parties  agree  are  immaterial,  or  as  the  trial  court 
directs  to  be  omitted;  but  if  for  some  special  reason  the  excepting  party 
prefers  to  state  the  testimony  in  narrative  form  the  trial  court  should 
have  power  to  permit  him  to  do  so. 

The  prevailing  practice  in  other  states  appears  to  be  to  print  the  evi- 
dence in  the  form  of  question  and  answer.  We  have  recently  directed 
inquiries  to  eleven  states  in  regard  to  this  matter  and  the  information  we 
have  obtained  may  be  summarized  as  follows: 

In  only  two  of  these  states,  namely,  Maryland  and  Missouri,  does  the 
record  ordinarily  contain  the  evidence  in  narrative  form.  In  Maryland 
the  rule  of  the  Court  of  Appeals  requires  that  the  evidence  shall  be  con- 
densed as  far  as  practicable,  and  that  where  the  narrative  form  can  be 
used  the  evidence  shall  be  stated  in  that  form,  but  a  great  deal  of  latitude 
is  allowed  and  it  frequently  happens  that  the  testimony,  or  at  least  a  large 
portion  of  it,  is  inserted  in  the  bill  of  exceptions  in  the  original  question 
and  answer  form. 

In  Missouri  the  appealing  party  prepares  an  abstract  of  the  evidence 
for  the  record.  The  respondent,  if  not  satisfied  with  this,  may  file  a  sup- 
plemental abstract.  If  any  controversy  remains  the  appellate  court 
obtains  from  the  court  below  a  typewritten  transcript  of  the  testimony. 

In  Minnesota  the  material  testimony  may  be  printed  in  narrative  form, 
but  a  transcript  of  the  actual  testimony  is  always  on  file  in  the  court;  and 
the  prevailing  practice  is  to  print  the  testimony  in  the  record  in  question 
and  answer  form. 

In  California  cases  go  up  either  on  a  bill  of  exceptions  or  by  what  is 
known  as  the  "alternative  method."  The  latter  is  more  commonly  used 
and  includes  the  testimony  as  taken  by  the  stenographer.  In  bills  of 
exception  the  practice  is  to  reduce  the  testimony  to  narrative  form  so  far 
as  possible. 

In  the  remaining  states  to  which  we  MTote  the  testimony  goes  up  in 
question  and  answer  form.  These  states  are  Maine,  New  York,  Penn- 
sylvania, Illinois,  Kentucky,  Louisiana  and  Colorado.  We  are  informed 
by  the  person  to  whom  we  wrote  in  New  York  that  formerly  the  practice 
there  was  to  print  the  evidence  in  narrative  form  but  that  "the  change 
has  been  generally  satisfactory  to  the  bar,  inasmuch  as  the  case  on  appeal 
now  gives  a  much  better  picture  of  what  actually  hajjpened  in  the  court 
room  than  was  ever  given  by  the  narrative  form." 
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We  do  not  overlook  the  fact  that  the  new  rules  of  the  Supreme  Court 
of  the  United  States  provide  that  the  evidence  shall  be  stated  in  the 
record  in  condensed  form  (Equity  Rule  75;  Revised  Rules,  adopted  June 
8,  1925,  rule  7).  But  the  equity  rule  provides  that  "if  either  party  de- 
sires it,  and  the  court  or  judge  so  directs,  any  part  of  the  testimony  shall 
be  reproduced  in  the  exact  words  of  the  witness"  and  rule  7  of  the  revised 
rules  permits  a  statement  in  question  and  answer  form  if  "  a  proper  under- 
standing of  the  questions  presented"  requires  it. 

It  is  true  that  in  many  cases  the  material  evidence  can  be  very  briefly 
stated,  and  it  is  often  not  at  all  difficult  to  put  the  substance  of  it  in  nar- 
rative form.  While  we  think  that  the  general  practice  should  be  to  print 
the  material  evidence  just  as  it  was  taken,  we  would  give  the  excepting 
party  the  option  of  preparing  a  narrative  statement  if  he  believes  that  it 
can  be  readily  done  and  at  less  expense  to  his  client,  but  we  think  that  if 
the  other  party  objects  permission  should  be  granted  by  the  trial  judge 
only  after  a  hearing. 

To  carry  into  effect  our  recommendation  we  submit^the  following  bill: 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  one  hundred  and  thirteen  of  chapter  two  hundred  and 
thirtj^-one  of  the  General  Laws  is  hereby  amended  by  striking  out  in  the  seventh 
line  thereof  the  words  "in  a  summary  manner." 

Section  2.  Chapter  two  hundred  and  thirty-one  of  the  General  Laws  is 
hereby  further  amended  by  inserting  after  section  one  hundred  and  thirteen 
thereof  a  new  section,  as  foUows: 

Section  USA.  Bills  of  exceptions  shall  contain  a  transcript  of  the  evidence 
omitting  such  portions  thereof  only  as  the  parties  agree  in  writing,  or,  in  the 
event  of  their  disagreement,  as  the  court  in  which  the  exceptions  were  taken  de- 
termines, not  to  be  material;  provided,  however,  that  the  court  in  which  the 
exceptions  were  taken  may  direct  any  portion  of  the  evidence  to  be  included 
although  the  parties  may  have  agreed  that  it  was  not  material  and  provided 
further  that  if  the  parties  agree  or  if  the  court  in  which  the  exceptions  were  taken 
orders,  the  evidence  may  in  whole  or  in  part  be  stated  in  summary  form,  but  such 
order  shall  be  made  by  the  court  only  upon  motion  of  the  excepting  party  and 
after  a  hearing. 

THE  FORMS   OF  WRITS  AND  SUMMONSES. 

There  are  decided  objections  to  the  forms  of  original  writs  and  sum- 
monses now  in  use  in  Massachusetts  which  follow  the  forms  set  out  in 
St.  1784,  c.  28.  The  document  served  on  the  defendant,  whether  it 
be  a  separate  summons  or  a  copy  of  the  writ,  directs  him  in  terms  to 
appear  before  the  court  on  the  return  day  which  is,  of  course,  just  what 
he  is  not  expected  to  do.    He  is  neither  informed  that  the  word  "appear" 
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does  not  bear  its  natural  meaning,  nor  that  he  has  a  certain  length  of 
time  after  the  return  day  in  which  to  obey  the  directions  of  the  summons 
or  writ.  This  causes  much  inconvenience,  not  only  to  defendants  but 
also  to  clerks  of  courts,  as  parties  served  with  process  are  constantly 
appearing  in  court  on  the  day  named  in  the  paper  served  on  them,  only 
to  be  told  that  the  paper  does  not  mean  what  it  saj^s.  This  is  especially 
true  in  the  district  courts  where  poor  persons,  without  legal  advice,  are 
often  caused  loss  of  time  and  money  by  coming  to  court  when  they  are 
not  wanted.  The  subpoena  in  equity,  in  its  present  form,  is  open  to  the 
same  objections. 

An  attempt  has  been  made  in  a  few  courts  to  obviate  the  difficulty  by 
printing  somewhere  on  the  writ  or  summons  a  statement  as  to  what  is 
really  required.  The  administrative  committee  of  the  district  courts 
has  recently  recommended  that  something  of  this  sort  be  done  with 
respect  to  all  writs  and  summonses  in  district  courts. 

Furthermore  the  form  of  summons  now  used  where  the  writ  is  one  of 
summons  and  attachment  recites  that  an  attachment  has  been  made 
whether  there  has  really  been  one  or  not,  and  misinformation  is  thus 
being  constantly  given  to  defendants,  officially  and  under  the  forms  of  law. 

The  trustee  writ  is  open  to  similar  objections  and  in  addition  it  recites 
that  the  defendant  "has  not  in  his  own  hands  or  possession  goods  and 
estate  to  the  value  of  [the  ad  damnum]  which  can  be  come  at  to  be 
attached,"  which  may  or  may  not  be  true  and  is  wholly  surplusage. 

We  believe  that  the  forms  of  writs  and  summonses  in  use  should  be 
changed  so  that  they  will  tell  the  defendant  intelligibly  what  he  really 
must  do  and  not  contain  misstatements.  Our  recommendation  as  to  the 
form  which  these  papers  should  take  is  made  in  the  light  of  a  report  made 
to  us  by  one  of  our  number  with  reference  to  the  forms  in  use  in  many 
other  states  of  this  country  as  well  as  in  England  and  Canada. 

G.  L.,  c.  223,  §  16,  reads  as  follows: 

Actions  at  law,  unless  founded  on  scire  facias  or  other  special  writs,  or  unless 
otherwise  authorized  by  statute  or  by  established  practice,  shall  be  commenced 
by  original  writs.  Such  writs  shall  be  signed,  sealed  and  bear  teste  as  required  by 
the  constitution,  and  shall  be  framed,  either  to  summon  the  defendant,  with  or 
without  an  order  to  attach  his  goods  or  estate,  or  to  attach  his  goods  or  estate 
and,  for  want  thereof,  to  take  his  body;  or,  in  an  action  commenced  by  trustee 
process,  to  attach  his  goods  or  estate  in  his  own  hands  and  also  in  the  hands  of 
the  trustee.  Original  writs  shall  be  in  the  form  heretofore  established  by  law  and 
by  the  usage  and  practice  of  the  courts.  If  changes  in  their  form  are  necessary 
in  order  to  adapt  them  to  changes  in  the  law,  or  for  any  other  sufficient  reason, 
the  courts  may  make  such  changes,  subject  to  the  final  control  of  the  supreme 
judicial  court,  which  may  by  general  rule  regulate  such  changes  in  all  the  courts. 
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The  writ  of  capias  and  attachment  seems  unnecessary.  It  is  almost 
always  used  as  a  wTit  of  summons  and  attachment,  the  direction  to  take 
the  body  of  the  defendant  being  crossed  out.  A  simple  form  of  capias 
writ  can  be  provided  for  the  rare  cases  where  an  arrest  is  to  be  made. 
The  other  common  forms  of  original  writs  are  writs  of  summons,  or  of 
summons  and  attachment,  and  trustee  writs.  Service  of  these  is  by  copy, 
except  in  the  case  of  the  writ  of  summons  and  attachment,  service  of  which 
is  by  separate  summons.  We  recommend,  as  stated  below,  that  the  fiction 
of  the  attachment  of  a  chip  be  abolished,  and  that  the  defendant  be 
informed  that  an  attachment  has  been  made  only  when  this  is  in  fact  true. 

To  carry  out  these  suggestions  we  recommend  in  the  first  place  that 
G.  L.,  c.  223,  §  16,  be  amended  to  read  as  follows: 

Actions  at  law,  unless  founded  on  scire  facias  or  other  special  writs,  or  unless 
otherwise  authorized  bj^  statute  or  by  established  practice,  shall  be  commenced 
by  original  writs.  Such  writs  shall  be  signed,  sealed,  and  bear  teste  as  required 
by  the  constitution,  and  shall  be  framed  either  to  summon  the  defendant,  with 
or  without  an  order  to  attach  his  goods  or  estate,  or  to  take  his  body;  or,  in  an 
action  commenced  by  trustee  process,  to  attach  his  goods  or  estate  in  his  own 
hands  and  also  in  the  hands  of  the  trustee.  Until  changed  by  the  courts  original 
writs  and  special  precepts  under  section  eighty-six  shall  be  in  the  form  heretofore 
estabHshed  by  law  and  by  the  usage  and  practice  of  the  courts.  The  courts  may, 
for  any  reasons  deemed  by  them  to  be  sufficient,  make  changes  in  the  forms  of 
■RTits  or  precepts  from  time  to  time,  subject  to  the  final  control  of  the  supreme 
judicial  court. 

If  this  amendment  is  made  section  86  should  be  amended  so  that  the 
first  sentence  will  read  as  follows: 

A  precept  for  such  arrest  or  attachment  shall  be  in  the  same  form,  so  far  as 
practicable,  as  an  original  writ  of  capias  or  of  summons  and  attachment. 

No  changes  in  the  statutes  relating  to  service  of  process  will  be  required. 

We  suggest  that  the  following  forms  be  adopted  for  use  in  the  Superior 
Court  and  that  similar  forms  be  adopted  for  use  in  the  municipal  and 
district  courts.  Similar  changes  will  have  to  be  made  in  writs  not  included 
below,  such  as  writs  of  entry  and  replevin. 

The  writ  of  summons  will  be  identical  with  the  writ  of  summons  and 
attachment,  with  the  omission  of  the  direction  to  attach.  The  writ  of 
summons  and  attachment  may  be  used  although  no  attachment  is  in 
fact  made,  provided  the  defendant  is  not  notified  by  the  summons  that 
there  has  been  an  attachment. 
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(Proposed  New  Form  of  Writ  of  Summons  and  Attachment.) 

Commonwealth  of  Massachusetts. 
,  ss. 
To  the  Sheriffs  of  our  Several  Counties  or  their  Deputies, 

Greeting: 

We  command  you  to  summon 

of within  our  County  of 

to  cause  a  written  appearance  to  be  entered  by  him  or  his  attorney  in  his  behalf 

in  the  office  of  the  clerk  of  the  Superior  Court  for  said  county  at 

within days  after  the  first  Monday  of next; 

in  order  that  he  may  make  answer  in  our  said  court  unto 

of in  our  county  of 

in  an  action  of to  the  damage  of  the  said 

(as  he  says)  the  sum  of 

Dollars  which  shall  be  made  to  appear. 

And  have  you  there  this  writ  with  your  doings  therein. 

And  we  command  you  to  attach  the  goods  or  estate  of  the  defendant  to  the 
value  of  the  aforesaid  sum.^ 

Witness, Esquire,  at  Boston,  the 

day  of in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty 


(Proposed  New  Form  of  Summons.) 

Commonwealth  op  Massachusetts. 
,  ss. 
To 

of within  our  County  of 

Greeting: 

We  command  you  that  within days  after  the  first  Monday  of 

next  you  or  your  attorney  do  file  a  written 

appearance  in  the  office  of  the  Clerk  of  the  Superior  Court  for  said  County 

of in  order  that  you  may  make  answer  unto of 

in  an  action  of which  he  has  brought  against  you  claiming  damages 

in  the  sum  of Dollars. 

And  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may  proceed  therein 
and  judgment  may  be  given  against  you. 

Witness, Esquire,  at , 

the day  of in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  twenty 


Clerk. 


1  Cross  out  these  words  if  no  attachment  is  to  be  made. 
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(Proposed  New  Form  of  Trustee  Writ.) 

Commonwealth  of  Massachusetts. 
,  ss. 
To  the  Sheriffs  of  our  Several  Counties  or  their  Deputies, 

Greeting: 

We  command  you  to  summon 

of within  our  County  of 

to  cause  a  written  appearance  to  be  entered  by  him  or  his  attorney  in  his  behalf 

in  the  oflBce  of  the  clerk  of  the  Superior  Court  for  said  county  of 

at within -days  after  the  first  Monday  of 

next;  in  order  that  he  may  make  answer  in  our  said  court 

unto of in  an  action  of 

to  the  damage  of  the  said 

(as  he  says)  the  sum  of Dollars 

which  shall  be  made  to  appear. 

And  we  command  you  to  attach  the  goods  or  estate  of  said  defendant  in  his 
owTi  hands  and  possession  to  the  value  of  said  sum.^ 

And  whereas  the  said  defendant  has  intrusted  to  and  deposited  in  the  hands 

and    possession    of of in 

said  county  of trustee  of  the  said  defendant,  goods, 

effects  and  credits  to  the  said  value:  We  commj^nd  you,  therefore,  that  you  surn- 
mon  the  said  trustee  (if  he  may  be  found  in  your  precinct)  to  cause  an  appearance 
to  be  entered  in  his  behalf  at  the  place  and  time  as  aforesaid  that  he  may  show 
cause,  if  any  he  have,  why  execution  to  be  issued  upon  such  judgment  as  the  said 
Plaintiff  may  recover  against  the  said  Defendant  in  this  action  (if  any)  should  not 

issue  against goods,  effects  or  credits  in  the  hands  and 

possession  of  the  said  Trustee. 
And  have  you  there  this  writ  with  your  doings  therein. 

Witness, Esquire,     at ,  the 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  twenty 


We  suggest  further  that  rule  1  of  the  equity  rules  of  the  Supreme 
Judicial  Court  and  the  Superior  Court  be  amended  so  as  to  provide  that 
the  form  of  the  subpoena  shall  be  as  follows : 

(Proposed  New  Form  of  Subpoena  in  Equity.) 

Commonwealth  of  Massachusetts. 
,  ss. 

To of 

Greeting  : 

We  command  you  that  within days  after  the  first  Monday 

of next  you  do  cause  a  written  appearance  to  be  entered 

1  Cross  out  these  words  if  no  attachment  other  than  by  trustee  process  is  to  be  made. 
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for  you  in  the  office  of  the  Clerk  of  the 

Court  at in  said  County,  in  order  that  you  may  make 

answer  to  a  bill  of  complaint  exhibited  against  you  in  our  said  court  by 

of and  to  do  and  receive  what  our  said  court  shall 

then  and  there  consider  in  that  behalf.     Hereof  fail  not,  under  the  pains  and 
penalties  of  the  law  in  that  behalf  provided. 

Witness, Esquire,  the 

day  of in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty 


Clerk. 

It  would  seem  advisable  to  make  a  change  of  the  same  nature  in  the 
form  of  notice  used  by  the  Land  Court  in  connection  with  petitions  for 
the  registration  of  title.  As  the  form  of  notice  now  in  use  is  prescribed 
by  statute,  action  by  the  legislature  will  be  necessary.  We  recommend 
that  Section  38  of  Chapter  185  of  the  General  Laws  be  amended  by  striking 
out  the  form  of  notice  therein  provided,  and  substituting  the  following: 

Commonwealth  of  Massachusetts. 

Land  Court. 

To  {here  insert  the  names  of  all  persons  known  to  have  an  adverse  interest  and  the 
adjoining  owners  and  occupants  so  far  as  known)  and  to  all  whom  it  may  con- 
cern : 

Whereas  a  petition  has  been  presented  to  said  Court  by  (name  or  names  and 
address  in  full)  to  register  and  confirm  his  (or  their)  title  in  the  following  described 
land  (insert  description). 

If  you  desire  to  make  any  objection  or  defense  to  said  petition  you  or  your 
attorney  must  file  a  written  appearance  and  an  answer  under  oath  setting  forth 
clearly  and  specifically  your  objections  or  defense  to  each  part  of  said  petition  in 
the  office  of  the  recorder  of  said  Court  at  the  Court  House  in  Boston  (or  in  the 

office  of  the  assistant  recorder  of  said  Court  at  the  Registry  of  Deeds  at 

in  the  County  of where  a  copy  of  the  plan  ffied  with  said  petition  is  de- 
posited) on  or  before  the day  of next.     Unless  an  appearance  is 

so  filed  by  or  for  you,  your  default  will  be  recorded,  the  said  petition  will  be  taken 
as  confessed,  and  you  will  be  forever  barred  from  contesting  said  petition  or  any 
decree  entered  thereon. 

Witness, ,  Judge  of  said  Court,  this 

day  of in  the  year  nineteen  hundred  and 

Attest  with  the  Seal  of  said  Court 

Recorder. 
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THE   PRACTICE  OF  NOMINAL  OR  "CHIP"  ATTACHMENTS. 

The  practice  briefly  referred  to,  in  the  foregoing  discussion  of  writs, 
of  making  a  nominal  or  "chip"  attachment  on  a  writ  of  summons  and 
attachment  before  serving  the  summons  on  the  defendant  dates  back  for 
a  century  or  more  and  probably  to  the  act  of  1784,  in  which  the  form  of 
writs  was  set  out.  Obviously  the  reason  the  practice  grew  up  was  that 
since  the  form  of  writ  of  summons  and  attachment  ordered  the  sheriff  to 
attach  first  and  summon  afterwards,  and  the  sheriff  could  not  change  the 
form  of  the  writ,  but  was  expected  to  obey  its  command  and  to  get  the 
summons  served  on  the  defendant  in  order  to  notify  him  of  the  suit  and 
thus  give  the  court  jm-isdiction,  he  had  to  do  something,  if  he  found  no 
property  to  attach,  or  was  not  ordered  by  the  plaintiff's  lawyer  to  make  an 
actual  attachment.  Accordingly,  somebody  invented  the  convenient 
fiction  of  "attaching  a  chip  as  the  property  of  the  defendant"  and  then 
serving  the  defendant  with  the  summons,  which  contains  the  statement  to 
the  defendant  over  the  clerk's  signature  that:  "Your  goods  or  estate 
have  been  attached  to  the  value  of  ."    (See  Peabody  v.  Hamil- 

ton, 106  Mass.  217;  Colby's  Practice,  published  in  1848,  109;  Howe's 
Practice,  published  in  1834,  61).  If  the  forms  of  writs  are  to  be  revised, 
as  we  believe  they  should  be,  to  notify  a  defendant  correctly  as  to  what 
has  been  done  and  what  he  should  do,  this  absurd  and  unnecessary  fiction 
should  be  abolished  at  the  same  time  and  if  there  has  been  no  real  attach- 
ment in  fact  the  summons  should  be  silent  on  the  subject;  whereas,  if  an 
attachment  has  been  made,  the  sheriff  as  part  of  his  duties  in  serving  the 
summons  should  write  upon  it  a  notice  to  the  defendant  that  his  property 
is  attached.  The  sheriff  or  other  officer  serving  the  writ  is  the  proper  per- 
son to  do  this  because  he  is  the  person  who  knows  the  fact.  He  has  to 
write  out  the  fact  on  the  back  of  the  writ  when  he  returns  it  to  court  if  he 
has  made  an  attachment  and  it  is  just  as  easy  for  him  to  write  that  fact 
on  the  summons  before  he  hands  it  to  the  defendant  as  it  is  for  him  to 
write  it  on  the  writ  when  he  returns  it  to  the  court. 

Accordingly,  we  recommend  that  §  17  of  c.  223  of  the  G.  L.  be  amended 
by  adding  at  the  end  thereof  the  following : 

Nominal,  fictitious,  or  "chip"  attachments  shall  no  longer  be  made  by  officers 
in  the  service  of  a  writ  of  summons  and  attachment.  If  the  officer  does  not  in 
fact  make  an  attachment,  he  shall  cross  out  in  the  form  of  separate  simimons  now 
in  use  the  words  "And  your  goods  or  estate  are  attached  to  the  value  of 
dollars  for  security  to  satisfy  the  judgment  which  the  said  plaintiff  may  recover 
upon  the  aforesaid  trial"  or  other  words  reciting  the  fact  of  attachment  when  no 
attachment  has  been  made;  and  he  shall  state  in  his  return  either  that  he  found 
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no  property  of  the  defendant  to  attach  or  that  he  was  not  directed  by  the  plaintiff 
or  his  attorney  to  make  an  actual  attachment,  and  such  statement  in  the  return 
shall  be  a  sufficient  compliance  with  the  command  in  the  writ  to  make  an  attach- 
ment. In  case  of  the  adoption  by  the  courts  under  section  sixteen  of  this  chapter 
of  a  new  form  of  summons  which  contains  no  reference  to  attachment,  the  officer 
serving  such  summons  after  an  actual  attachment  has  been  made  shall,  as  part  of 
his  duty,  write  or  stamp  upon  the  summons  over  his  signature  as  such  officer  at 
the  bottom  of  the  face  of  the  summons  the  words,  "Your  goods  or  estate  are  at- 
tached to  the  value  of  the  sum  claimed  in  this  summons,"  or  words  to  that  effect, 
and  the  officer's  return  to  the  court  upon  the  writ  in  such  a  case  shall  state  the 
fact  that  he  notified  the  defendant  in  writing  of  the  attachment. 

We  have  already  recommended  that  the  form  of  summons  used  in  such 
cases  should  omit  all  reference  to  attachment  from  the  body  of  the  sum- 
mons but  in  order  to  bridge  the  gap  until  that  is  provided  for,  this  pro- 
posed statute  affords  a  method  of  correcting  the  present  form  of  summons 
so  that  it  will  not  misinform  the  defendant. 

SEPARATION   OF  DEBT   COLLECTING  FROM  CONTROVERSIAL 

LITIGATION. 

In  our  report  of  a  year  ago  (p.  32)  we  called  attention  to  the  desirability 
of  legislation  to  expedite  the  final  disposition  of  actions  brought  to  collect 
debts,  having  in  mind  the  propriety  of  treating  such  actions  differently 
from  controversial  litigation.  We  referred  to  the  English  practice  whereby, 
in  an  action  to  recover  a  debt  or  other  liquidated  demand,  the  plaintiff 
may  at  once  file  an  affidavit  verifying  the  cause  of  action  and  stating  that 
in  his  belief  there  is  no  defense  and  apply  for  an  order  to  enter  a  summary 
judgment  for  the  amount  of  the  claim  with  interest  and  costs;  whereupon 
the  defendant  must  at  once  by  affidavit  or  otherwise  satisfy  the  master 
that  he  is  entitled  to  defend,  upon  pain  of  having  judgment  entered  forth- 
with against  him.  The  effect  of  this  procedure  not  only  in  hastening  the 
collection  of  just  claims  but  in  relieving  the  dockets  of  the  courts,  is  thus 
described  by  Professor  Sunderland: 

The  immense  value  of  the  practice  is  indicated  by  its  wide  use.  In  the  year 
1923,  for  example,  there  were  6,773  summary  judgments  rendered  by  the  masters 
of  the  King's  Bench  Division  as  compared  with  1,546  judgments  entered  by  the 
judges  after  trial  of  issues.  That  means  that  by  this  device  the  trial  dockets  were 
reUeved  of  80  per  cent  of  the  cases  which  would  otherwise  have  come  before  the 
courts  for  formal  trial,  and  the  claimants  in  all  those  cases  got  their  judgments 
in  as  many  days  as  it  would  have  required  months  through  ordinary  Utigation  in 
the  courts.     (First  Report,  Appendix  A,  p.  81.) 

The  affidavit  of  no  defense,  as  known  in  our  Massachusetts  practice, 
comes  very  far  indeed  from  satisfying  the  need.    As  was  pointed  out  in 
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our  report,  "We  need  some  method  of  checking  the  use  of  the  right  to  a 
jury  trial  to  obtain  delay."  We  recommended  the  passage  of  a  statute 
providing  that  in  actions  of  contract  to  recover  a  debt  or  other  Hquidated 
demand  the  plaintiff  may,  on  filing  an  afiidavit  verifying  the  cause  of 
action  and  stating  his  belief  that  no  defense  exists,  move  for  the  imme- 
diate entry  of  judgment,  and  that  the  court  may  after  a  hearing,  unless 
the  defendant  shows  that  he  has  a  good  defense  or  discloses  facts  deemed 
sufficient  to  entitle  him  to  defend,  enter  a  conditional  order  for  summary 
judgment  unless  trial  is  demanded  within  seven  days;  and  that  if  the 
defendant  insists  upon  trial  the  case  shall  be  advanced,  and  if  the  defense 
is  not  successful  the  defendant  shall  pay  the  plaintiff's  reasonable  ex- 
penses including  counsel  fees. 

We  reaffirm  our  opinion  that  legislation  of  this  character  should  be 
enacted  and  that  it  affords  one  of  the  best  methods  of  relieving  the  con- 
gestion which  now  exists  in  the  dockets  of  our  civil  courts.  We  believe, 
however,  that  the  legislation  should  go  further  than  the  proposed  act 
which  we  drafted  a  year  ago. 

While  the  constitutional  right  to  a  jury  trial  sets  a  limit  to  the  power 
of  the  legislature  it  seems  clear  that  the  right  does  not  exist  unless  the 
court  can  be  satisfied  that  there  is  a  real  issue  of  fact  to  be  tried. 

In  the  state  of  New  York  there  is  in  effect  a  rule  substantially  identical 
with  the  English  rule.  It  provides  that  in  actions  of  the  kind  under  dis- 
cussion the  court  may  upon  the  filing  of  an  affidavit  by  the  plaintiff  enter 
judgment  on  motion  "unless  the  defendant  by  afiidavit,  or  other  proof 
shall  show  such  facts  as  may  be  deemed,  by  the  judge  hearing  the  motion, 
suflficient  to  entitle  him  to  defend."  (Rule  113  of  the  Rules  of  Civil 
Practice.) 

The  constitutionality  of  this  rule  was  sustained  in  General  Investment 
Company  v.  Interborough  Rapid  Transit  Company,  235  N.  Y.  133,  where 
the  court  said  (at  pp.  142-143) : 

The  argument  that  rule  113  infringes  upon  the  right  of  trial  by  jury  guaranteed 
by  the  Constitution  cannot  be  sustained.  The  rule  in  question  is  simply  one 
regulating  and  prescribing  procedure,  whereby  the  court  may  summarily  deter- 
mine whether  or  not  a  bona  fide  issue  exists  between  the  parties  to  the  action.  A 
determination  by  the  court  that  such  issue  is  presented  requires  the  denial  of  an 
application  for  summary  judgment  and  trial  of  the  issue  by  jury  at  the  election 
of  either  party.  On  the  other  hand,  if  the  pleadings  and  affidavits  of  plaintiff 
disclose  that  no  defense  exists  to  the  cause  of  action,  and  a  defendant,  as  in  the 
instant  case,  fails  to  controvert  such  evidence  and  establish  by  affidavit  or  proof 
that  it  has  a  real  defense  and  should  be  permitted  to  defend,  the  court  may  deter- 
mine that  no  issue  triable  by  jury  exists  between  the  parties  and  grant  a  summary 
judgment. 
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A  similar  rule  was  enacted  by  the  legislature  of  New  Jersey  in  1912 
(Laws  of  1912,  c.  231,  schedule  A,  IV). 

In  Farnham  v.  Lenox  Motor  Car  Company,  229  Mass.  478,  in  which 
the  court  considered  the  rule  of  the  Superior  Court  authorizing  the  entry 
of  judgment  in  accordance  with  the  report  of  an  auditor  unless  cause  is 
shown  to  the  contrary  Rugg,  C.J.,  said  (p.  482)  that  there  is  a  constitu- 
tional right  to  a  jury  trial  if  "there  is  a  real  issue  of  fact  to  be  tried"  and 
went  on  to  say: 

Great  preponderance  of  the  apparent  weight  of  testimony  will  not  warrant  a 
denial  of  trial  by  jury  provided  there  is  seemingly  enough  to  require  a  submission 
of  the  case  to  the  jury  under  the  familiar  principles.  .  .  . 

Doubtless  it  would  be  within  the  province  of  the  court  under  the  rule  to  require 
the  parties  to  state  the  substance  of  the  evidence  which  each  expected  to  offer  at 
the  trial,  and  to  ascertain  whether  there  was  upon  such  statement  any  disputed 
question  of  fact  or  any  fact  to  be  found  either  directly  or  by  inference;  and  also 
in  appropriate  instances  to  frame  questions,  answers  to  which  would  settle  such 
disputed  fact  or  facts.  Of  course  great  care  must  be  exercised  in  the  use  of  this 
power  and  the  fullest  opportunity  given  to  parties  to  make  a  complete  statement 
with  the  knowledge  that  it  is  to  be  made  the  basis  of  a  ruling  of  law  upon  the 
rights  of  the  parties.  But  there  is  no  fundamental  objection  to  a  ruling  of  law 
made  upon  a  fair  statement  of  what  the  evidence  is  expected  to  be. 

It  is  plain  that  it  would  be  within  the  constitutional  power  of  the  Legis- 
lature to  provide  that  in  an  action  to  recover  a  debt,  where  the  plaintiff 
by  affidavit  verifies  his  cause  of  action  and  asserts  that  there  is  no  defense, 
the  defendant  must  do  more  than  merely  claim  a  trial  by  jury  to  become 
entitled  to  a  jury  trial  and  that  he  must  by  affidavit  or  otherwise  satisfy 
the  court  that  there  is  a  bona  fide  dispute  involving  a  substantial  question 
of  fact,  the  decision  of  which  in  his  favor  would  establish  a  defense.  We 
are  led  by  these  considerations  to  go  further  than  we  did  a  year  ago  and 
to  recommend  legislation  providing  for  the  entry  of  judgment  forthwith 
if  the  defendant  fails  to  satisfy  the  court  that  there  is  a  real  question  of 
fact  to  be  tried,  and  that  the  plan  recommended  a  year  ago  should  apply 
to  cases  where  it  cannot  be  found  that  there  is  no  right  to  a  jury  trial  but 
where  the  case  appears  to  the  court  to  be  such  that  there  is  in  fact  no 
meritorious  defense. 

The  act  which  we  suggest  would  be  inserted  in  Chapter  231  of  the 
General  Laws,  as  section  59B,  and  reads  as  follows: 

In  all  actions  of  contract  where  the  plaintiff  seeks  to  recover  a  debt  or  Hquidated 
demand  in  money  payable  by  the  defendant  the  plaintiff  may,  at  any  time  after 
the  defendant  has  appeared,  on  affidavit  made  by  himself  or  by  any  other  person 
who  can  swear  to  the  facts  of  his  own  knowledge,  verifying  the  cause  of  action 
and  stating  that  in  his  beUef  there  is  no  defense  thereto,  move  for  the  immediate 
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entry  of  judgment  for  the  amount  of  the  debt  or  other  demand,  together  with 
interest  if  any  is  claimed.  The  motion  may  be  set  down  for  hearing  upon  four 
days'  notice  and  after  hearing  the  court  may,  unless  the  defendant  by  affidavit, 
by  his  own  evidence,  or  otherwise,  shall  show  to  the  satisfaction  of  the  court  that 
there  is  a  substantial  question  of  fact  in  dispute,  enter  an  order  for  judgment  for 
the  amount  of  the  debt  or  other  demand,  with  interest  if  any  is  due  and  costs,  and 
such  judgment  shall  be  entered  forthwith;  and  if  the  defendant  shows  that  there 
is  a  fact  in  dispute  sufficient  to  entitle  him  to  a  trial  but  fails  to  satisfy  the  court 
that  he  has  in  reality  a  defense  to  the  action  or  fails  to  disclose  such  facts  as  in 
the  opinion  of  the  court  justly  entitle  him  to  defend  the  court  may  similarly  order 
an  entry  of  judgment  for  the  amount  of  the  debt  or  other  demand  with  interest 
if  any  is  due  and  costs;  but  in  such  case  judgment  shall  not  be  entered  until  the 
expiration  of  seven  days  from  the  order  and  shall  then  be  entered  unless  the  de- 
fendant in  the  meanwhile  files  a  demand  for  a  trial;  and  if  such  demand  is  filed 
the  court  may  order  the  case  advanced  for  speedy  hearing  and,  whether  the  case 
is  so  advanced  or  not,  if  at  the  trial  the  plaintiff  recovers  an  amount  not  less  than 
that  named  in  the  order  costs  shall  be  taxed  against  the  defendant  in  an  amount 
sufficient  to  cover  the  reasonable  expenses  of  the  plaintiff,  including  counsel  fees 
incurred  after  the  filing  of  the  demand  for  a  trial,  such  costs  to  be  taxed  after 
summary  hearing  by  the  justice  presiding  at  the  trial  or,  if  he  is  unable  to  hear 
the  matter,  by  any  other  justice  of  the  court.  If  the  plaintiff  recovers  an  amount 
less  than  that  named  in  the  order,  or  if  the  defendant  prevails,  costs  shall  be  taxed 
as  in  ordinary  cases,  but  the  court  may  in  its  discretion  increase  the  amount  by 
an  allowance  on  account  of  expenses  of  either  party  as  may  be  deemed  just. 

FEES  IN  THE  SUPERIOR  AND   SUPREME  JUDICIAL  COURTS. 

In  their  First  Report  the  Judicial  Council  called  attention  to  the  fact 
that  there  is  too  much  litigation  in  the  Courts  of  the  Commonwealth  and 
suggested  that  if  justice  were  done  by  requiring  substantial  costs  between 
party  and  party  the  amount  of  it  would  be  decreased. 

The  truth  of  this  statement  has  received  a  striking  confirmation  since 
then  by  the  number  of  cases  in  the  Superior  Court  which  were  dismissed 
for  want  of  prosecution  under  Rule  or  General  Order  in  the  year  ending 
June  30,  1926. 

The  number  thus  dismissed  was  9,257,  of  which  2,864  were  actions  at 
law,  4,935  were  suits  in  equity  and  1,458  were  libels  for  divorce.^  Of  course 
some  of  these  9,257  cases  were  settled  out  of  court  and  the  parties  to  them 
did  not  take  the  trouble  to  dispose  of  the  cases  by  proper  entries  on  the 
record  of  the  case.  But  9,257  cases  dismissed  for  want  of  prosecution 
means  that  there  was  a  great  deal  of  litigation  which  never  ought  to  have 
been  brought  even  if  some  of  them  were  real  cases  settled  out  of  court 

1  These  are  the  number  of  cases  dismissed  in  all  the  counties  of  the  Commonwealth 
except  in  the  County  of  Dukes  County.  No  return  has  been  received  from  the  clerk  of 
that  county. 
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and  finally  dismissed  for  want  of  prosecution  because  no  entry  on  the 
record  had  been  made  pursuant  to  the  settlement. 

While  it  is  true,  as  we  said  a  year  ago,  that  the  substantial  costs  between 
party  and  party  would  diminish  the  volume  of  litigation  there  is  another 
policy  which  will  have  that  eflFect  if  adopted  by  the  Legislature.  This 
other  policy  will  give  relief  to  the  general  taxpayer.  Today  too  much  of 
the  burden  of  maintaining  the  courts  is  put  upon  the  general  taxpayer 
and  not  enough  upon  the  litigants  who  by  resorting  to  the  courts  derive 
a  special  benefit  from  their  existence  and  maintenance.  How  far  the 
expense  of  maintaining  the  courts  ought  to  be  paid  for  by  those  members 
of  the  public  who  resort  to  them  need  not  be  considered  now.  It  is  at 
least  just  that  the  fees  for  the  services  rendered  in  the  clerks'  offices  of 
the  courts  should  be  paid  by  those  who  derive  a  special  benefit  from  their 
maintenance,  leaving  upon  the  general  taxpayer  the  much  greater  burden 
of  the  erection  of  the  court  houses,  the  maintenance  of  them,  the  salaries 
of  the  judges,  of  the  court  officers,  the  payment  of  jurors  and  all  other 
expenses  incidental  to  maintaining  the  courts. 

It  is  not  necessary  to  argue  the  propriety  of  adopting  the  policy  of 
going  as  far  as  this.  The  Legislature  has  already  adopted  it  in  case  of  the 
Land  Court,  and  to  some  extent  in  case  of  the  Probate  Courts  as  will 
appear  later  on. 

Originally  the  fees  paid  to  the  clerks  of  courts  were  the  compensation 
and  the  only  compensation  which  they  received  for  their  services.  By  a 
gradual  change  of  policy  (which  culminated  in  1888  in  an  entire  change 
of  it)  the  amount  to  be  paid  by  litigants  for  the  services  rendered  in  the 
ofiices  of  the  clerks  of  courts  became  and  has  since  then  remained  a  matter 
in  which  no  one  was  personally  interested.  Whether  it  was  for  that  reason 
or  not,  the  matter  of  these  fees  became  and  has  remained  one  to  which 
no  attention  since  then  has  been  paid. 

From  1795  (St.  1795,  c.  41,  §  1)  and  earlier  until  the  year  1830  the 
compensation  and  the  only  compensation  which  clerks  of  courts  received 
for  their  services  were  the  fees  which  it  was  provided  by  statute  had  to 
be  paid  to  them  for  what  was  done  in  the  clerk's  oflSces  at  different  stages 
of  the  cases  in  the  court. 

By  St.  1830,  c.  129,  the  amount  of  the  salaries  of  the  clerks  of  courts 
was  established  for  the  first  time.  But  it  was  provided  in  that  act  that 
for  their  services  (not  including  the  services  of  assistant  clerks  and  of 
persons  employed  to  render  clerical  assistance)  they  were  to  retain  the 
fees  received  unless  there  was  an  excess  in  the  amount  of  the  fees  received 
over  the  salaries  thus  established  and  in  case  there  was  such  an  excess, 
one-half  of  it  was  to  be  retained  by  them  for  further  compensation  and 
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the  other  half  of  it  was  to  be  paid  to  the  county  treasurer.  In  case  there 
was  a  deficit  they  were  allowed  to  retain  the  fees  received  and  that  was 
to  be  in  full  for  their  compensation  for  the  year  in  question.^ 

With  the  single  modification  that  the  amount  of  the  deficit  (if  there 
was  a  deficit)  was  to  be  paid  to  the  clerk  of  courts  by  the  county  treasurer 
(see  St.  1867,  c.  295,  §  3,  and  St.  1874,  c.  67)  this  system  lasted  until  the 
year  1888. 

In  the  year  1888  (by  St.  1888,  c.  257)  this  system  was  wholly  changed. 
By  section  1  of  that  act  the  salaries  of  the  different  clerks  of  courts  were 
established,  and  it  was  provided  that  their  salaries  should  be  paid  to  them 
in  monthly  instalments  by  the  treasurers  of  the  respective  counties,  and 
(by  section  4)  it  was  provided  that  all  fees  received  by  the  clerks  of  courts 
should  be  paid  over  each  month  to  the  respective  county  treasurers. 

By  section  3  a  single  entry  fee  of  $3  ^  was  substituted  for  the  several 
fees  which  theretofore  had  to  be  paid  to  the  clerks  of  courts  for  their  serv- 
ices at  different  stages  of  a  case  in  court. 

Under  the  system  introduced  in  1888  (by  which  the  clerks  of  courts 
were  paid  a  fixed  salary  and  the  fees  collected  for  services  rendered  in 
the  clerks'  offices  were  paid  to  the  county  treasurer)  no  one  was  personally 
interested  in  the  amount  paid  by  litigants  for  services  rendered  in 
these  offices.  The  result  has  been  that  the  matter  of  seeing  to  it  that 
litigants  paid  a  proper  fee  for  the  services  rendered  in  the  offices  of  clerks 
of  courts  is  a  matter  which  has  been  lost  sight  of  and,  perhaps,  it  is  not 
too  much  to  say  it  is  a  matter  which  has  been  neglected. 

As  we  have  already  said  the  Legislature  to  some  extent  has  already 
entered  upon  the  policy  of  making  the  litigants  pay  the  expenses  of  the 
clerks'  oSices. 

In  1923  (by  St.  1923,  c.  375,  §  4)  the  fees  payable  for  services  rendered 
in  the  clerk's  ofiice  of  the  Land  Court  including  the  examination  of  titles 
made  by  order  of  the  court  were  increased  in  amount.  The  result  of  this 
increase  is  that  today  these  expenses  of  the  Land  Court  are  met  and  a 

1  An  exception  was  made  in  the  case  of  the  Clerk  of  Courts  for  the  County  of  Dukes 
County.    He  was  allowed  to  retain  the  whole  of  tke  fees  received  by  him  in  any  event. 

2  Coupled  with  the  provision  for  a  uniform  entry  fee  of  $3  it  was  provided  in  §  7  of  the 
statute  (St.  1888,  c.  257,  §  7,  now  G.  L.,  c.  262,  §  6)  that  a  further  fee  should  be  paid  when 
a  judgment  or  decree  was  of  unusual  length.  The  provision  made  was  that  the  fee  so  to  be 
paid  was  to  be  of  "such  amount  ...  as  may  be  just  and  equitable."  But  this  provision 
was  in  fact  nugatory.  Fourteen  of  the  fifteen  clerks  of  courts  who  answered  an  inquiry 
made  by  the  Judicial  Council  on  the  subject  have  reported  that  in  their  experience  no  order 
has  ever  been  made  under  §  7.  Moreover,  since  the  adoption  of  the  general  rule  as  to  abbre- 
viated records  which  took  effect  on  January  15,  1926  (see  Rules  of  Supreme  Judicial  Court, 
1926,  pp.  59-65),  it  is  altogether  improbable  that  any  order  under  that  or  a  similar  provision 
of  statute  would  be  hereafter  made  if  that  provision  were  continued  in  force. 
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little  more  than  met  by  the  fees  paid  by  litigants.    These  receipts  and 
expenses  of  the  Land  Court  for  the  year  1925  were  as  follows: 

Fees  received  (net  applicable  to  clerical  cost) $37,901  99 

Salaries  of  the  office  force  of  the  Land  Court  (including  the  Engineers' 
Department) 33,360  00 


This  leaves  a  surplus  of  fees  received  over  expenses  incurred  of  .        .        $4,541  88 

In  the  annual  address  to  the  Legislature  in  the  present  year  Your 
Excellency  said:  "There  should  be  established  a  system  of  fees  for  the 
filing. and  allowance  of  petitions  and  other  papers  in  the  probate  courts 
of  the  Commonwealth.  The  cost  of  these  courts  to  the  Commonwealth 
has  increased  from  $162,741  in  1910  to  $357,445  in  1925.  The  general 
taxpayer  should  be  relieved  of  this  special  tax  and  adequate  charges 
made  for  services  rendered  to  those  receiving  that  service.  Probate  court 
fees  are  generally  charged  in  the  various  states  of  the  Union.  If  it  is 
equitable  and  proper  to  charge  fees  in  the  other  courts  of  the  Common- 
wealth, it  is  equally  so  in  the  probate  courts." 

This  suggestion  was  in  fact  a  suggestion  for  a  return  to  the  policy  which 
was  in  force  before  1823. 

Before  1823  fees  were  charged  for  the  services  of  registers  of  probate; 
in  fact  they  were  paid  for  their  services  by  the  fees  paid  to  them  by  liti- 
gants and  that  was  the  only  compensation  they  received.  But  this  was 
changed  by  St.  1823,  c.  141,  §  3.  That  act  provided  that  no  fees  should 
be  paid  for  services  in  the  clerk's  office  of  probate  courts,  i.e.,  for  services 
rendered  by  registers  of  probate. 

Pursuant  to  this  suggestion  of  Your  Excellency  some  fees  were  made 
payable  for  services  rendered  in  the  offices  of  registers  of  probate;  see 
St.  1926,  c.  363,  §  2. 

But  it  is  patent  on  the  face  of  that  act  that  the  system  of  fees  there 
adopted  does  not  go  as  far  as  the  system  went  which  was  adopted  for 
the  Land  Court  three  years  before.  The  Judicial  Council  have  taken 
steps  to  get  a  statement  of  the  receipts  and  expenses  of  the  offices  of 
registers  of  probate  throughout  the  Commonwealth.  But  the  investiga- 
tion has  not  been  completed  and  the  matter  of  these  fees  will  have  to  be 
dealt  with  later  on. 

When  you  suggested  the  adoption  of  fees  in  the  clerks'  offices  of  the 
Probate  Courts  Your  Excellency  went  further  and  said:  "The  legislature 
may  well  consider  the  other  legal  fees  and  charges  so  as  to  make  them 
adequate  to  more  nearly  meet  the  cost  that  is  now  borne  by  the  general 
taxpayer." 
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The  Council  has  taken  up  for  consideration  the  fees  now  payable  in 
the  clerks'  offices  of  the  73  District  Courts  including  the  Municipal  Court 
of  the  City  of  Boston.  An  investigation  of  the  amounts  received  and 
the  sums  paid  out  in  these  clerks'  offices  has  been  begun  but  has  not  been 
completed  in  time  to  be  dealt  with  at  the  present  time. 

But  the  Council  is  prepared  to  take  up  now  the  receipts  in  civil  cases 
of  the  clerks  of  courts  in  the  different  counties  of  the  Commonwealth 
outside  of  Suffolk  County  (that  is  to  say,  in  the  clerks'  offices  of  the  Su- 
preme Judicial  and  the  Superior  Courts  for  these  counties)  and  those  of 
the  clerk's  office  of  the  Supreme  Judicial  Court  for  the  County  of  Suffolk, 
the  clerk's  office  of  the  Supreme  Judicial  Court  for  the  Commonwealth 
and  the  clerk's  office  of  the  Superior  Court  for  Civil  Business  in  Suffolk 
County. 

The  amounts  received  and  paid  out  in  the  clerks'  offices  of  these  courts 
in  the  calendar  year  1925  were  as  follows:  ^ 


Clerks  of  Courts. 
Receipts  and  Expenditures,  1925,  with  Net  Cost  of  these  Offices. 


Receipts. 

Expenditures. 

Salary 

of  Clerk, 

Three-fourths 

Assistant 

Total  Cost 

County. 

Salary 

Clerks,  and 

for  Clerk, 

Net 

Writs, 

of  Clerk, 

Clerical 

Assistant 

Cost. 

Entries, 

Assistant 

Assistance 

Clerks,  and 

Copies,  etc. 

Clerks,  and 

for  Full 

Clerical 

Clerical 

Year  Based 

Assistance. 

Assistance. 

on  Eleven 

Months' 

Expenditures. 

Barnstable  .... 

$525  65 

$3,202  01 

_ 

$3,202  01 

$2,676  36 

Berkshire 

1,162  65 

5,021  90 

— 

5,021  90 

3,859  25 

Bristol 

3,725  12 

10,957  65 

- 

10,957  65 

7,232  53 

Dukes 

119  50 

1,125  00 

— 

1,125  00 

1,005  50 

Essex 

8,098  05 

28,491  24 

_ 

28,491  24 

20,393  19 

Franklin 

1,015  50 

3,750  00 

— 

3,750  00 

2,734  50 

Hampden 

8,078  07 

15,837  49 

— 

15,837  49 

7,759  42 

Hampshire 

841  40 

4,202  25 

— 

4,202  25 

3,360  85 

Middlesex 

14,536  02 

35,679  26 

— 

35,679  26 

21,143  24 

Nantucket 

116  25 

1,125  00 

— 

1,125  00 

1,008  75 

Norfolk 

3,585  10 

9,828  35 

_ 

9,828  35 

6,243  25 

Plymouth 

2,412  57 

7,605  00 

_ 

7,605  00 

5,192  43 

Suffolk   Supreme   Judicial 

4,486  10 

— 

$32,285  11 

32,285  11 

27,799  01 

Suffolk  Superior  Civil  . 

40,732  65 

— 

185,366  28 

185,366  28 

144,633  63 

Worcester    . 

8,749  01 

22,905  04 

- 

22,905  04 

14,156  03 

$98,183  64 

$149,730  19. 

$217,651  39 

$367,381  58 

$269,197  94 

Supreme   Judicial  Court  for 

the  Commonwealth  . 

1,234  00 

- 

- 

8,384  95 

7,150  95 

Totals 

$99,417  64 

$149,730  19 

$217,651  39 

$375,766  53 

$276,348  89 

1  The  figures  in  this  table  with  the  exception  of  those  for  the  Supreme  Judicial  Court  for  the  Common- 
wealth have  been  given  to  the  Council  by  Mr.  Waddell,  the  Director  of  Accounts  of  County  Finances. 
Those  for  the  Supreme  Judicial  Court  for  the  Commonwealth  have  been  given  us  by  the  clerk  of  that 
court.  The  figures  given  do  not  include  stationery,  files,  books  and  general  office  supplies  (including  print- 
ing) but  they  do  include  the  services  of  clerks  sitting  in  court  during  the  trial  of  cases.  The  salaries  of 
the  clerks,  assistant  clerks  and  the  sums  paid  for  clerical  assistance  are  paid  as  a  lump  sum  for  services 
in  civil  and  criminal  cases.  We  have  been  told  on  inquiry  that  so  far  as  that  can  be  estimated  three-quarters 
of  this  lump  sum  can  be.  taken  to  have  been  incurred  for  services  on  the  civil  side  of  the  court. 
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The  fees  now  payable  for  services  in  the  offices  of  the  clerks  of  courts 
are  set  forth  in  G.  L.,  c.  262,  §  4,  amended  by  St.  1926,  c.  363,  §  1.  In 
addition  to  the  entry  fee  of  $3  in  civil  acts  and  $5  in  libels  for  divorce 
these  fees  today  are: 

1.  For  a  blank  writ  of  attachment  and  summons  or  an  original  summons 

and  for  a  writ  of  review  or  other  writ  in  civil  proceedings  not  before 
mentioned 5  cents 

2.  For  entry,  record  and  transmission  of  papers  of  each  question  or  case 

in  the  Supreme  Judicial  Court  for  the  Commonwealth  .        .        .        .3  dollars 

3.  All  written  copies,  including  such  as  are  prepared  for  printing,  shall 

be  charged  at  the  rate  of  twenty  cents  a  page. 

4.  For  a  subpoena  for  one  or  more  witnesses 10  cents 

5.  For 'a  2;emVe/aaas  for  jurors 6  cents 

6.  For  the  warrant  for  a  county  tax 20  cents 

7.  For  a  certificate  of  the  proof  of  a  deed  in  court 20  cents 

8.  For  taking  and  recording  a  recognizance  under  chapter  two  hundred 

and  fifty-six 50  cents 

As  to  these  it  may  be  said: 

4.  Subpoenas  for  witnesses  are  rarely  if  ever  drawn  by  clerks  of  the 
Supreme  Judicial  or  Superior  Courts.  The  provisions  of  ten  cents  for 
such  a  subpoena  was  adopted  by  St.  1795,  c.  41,  §  1,  "Fees  of  clerk  in 
the  Supreme  Judicial  Court,"  and  has  come  down  without  change  from 
that  time.    It  may  be  left  undisturbed  as  a  provision  which  is  innocuous. 

5  and  6.  The  venire  facias  for  jurors  and  a  warrant  for  a  county  tax 
are  paid  out  of  the  public  revenues.  It  is  of  no  consequence,  therefore, 
whether  ten  cents  and  six  cents  are  paid  for  these  writs  or  not.  As  the 
payment  made  for  them  is  returned  to  the  public,  from  whom  the  pay- 
ment is  required,  these  provisions  might  well  be  repealed.  As  a  matter 
of  interest  the  fee  of  six  cents  for  each  venire  facias  was  adopted  by  St. 
1795,  c.  41,  §  1,  "Fees  of  the  clerk  of  the  Supreme  Judicial  Court,"  and 
has  come  down  without  change  since  then.  These  properly  may  be 
abolished. 

7.  A  fee  for  a  certificate  of  the  proof  of  a  deed  under  G.  L.,  c.  183,  §§ 
34-39,  should  be  provided  for  so  long  as  the  statutes  provide  for  proof 
of  the  execution  of  a  deed  where  the  grantor  dies  or  removes  from  the 
Commonwealth  without  having  acknowledged  execution  of  it.  The 
amount  of  the  fee  is  not  of  importance.  On  inquiry  the  clerk  for  civil 
business  of  the  Superior  Court  for  Suffolk  County  writes  that  he  does 
"not  recall  an  instance  where  such  a  certificate  has  been  made."  This 
fee  and  the  amount  of  it  we  suggest  may  remain  undisturbed. 

8.  The  fee  for  taking  and  recording  a  recognizance  under  c.  256  may 
remain  undisturbed. 
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This  leaves  for  consideration: 

A.  Entry  fee  in  the  Supreme  Judicial  Court  for  the  Common- 

wealth. 

B.  Fee  for  blank  writs  5  cents  each. 

C.  Written  copies  20  cents  a  page. 

D.  Entry  fee  of  $3  in  Supreme  Judicial  and  Superior  Courts. 

A.  In  counties  outside  of  the  six  counties  for  which  the  Supreme 
Judicial  Court  for  the  Commonwealth  sits  (the  six  being  Suffolk,  Middlesex, 
Essex,  Norfolk,  Plymouth  and  Barnstable)  there  is  no  fee  paid  which 
corresponds  to  the  $3  entry  fee  paid  for  the  entry  of  a  case  in  the  clerk's 
office  of  the  Supreme  Judicial  Court  for  the  Commonwealth.  The  expenses 
of  the  clerk's  office  of  the  Supreme  Judicial  Court  for  the  Commonwealth 
amount  to  $8,384.95,  and  the  receipts  for  1925  amount  to  $1,234,  making 
a  net  deficit  of  $7,150.95.  There  are  now  on  an  average  about  411  cases 
entered  in  the  Supreme  Judicial  Court  for  the  Commonwealth.  To 
make  the  fees  for  entries  in  the  Supreme  Judicial  Court  for  the  Common- 
wealth pay  the  expenses  of  the  clerk's  office  of  that  court  would  require 
an  entry  fee  of  $17  to  $18.  Having  regard  to  the  fact  that  no  similar  fee 
is  or  could  be  required  in  counties  outside  of  the  six  for  which  the  Supreme 
Judicial  Com-t  for  the  Commonwealth  sits,  and  also  having  regard  to  the 
amount  of  the  fee  necessary  to  meet  the  expenses  of  the  clerk's  office  of 
the  Supreme  Judicial  Court  for  the  Commonwealth,  it  seems  to  the  Council 
that  the  expenses  of  this  office  ought  not  to  be  dealt  with  separately  but 
should  be  added  to  and  dealt  with  as  part  of  the  clerk's  office  of  the  Su- 
preme Judicial  Court  as  a  whole.    This  fee  should  remain  undisturbed. 

B.  The  real  source  of  revenue  in  the  clerks'  offices  of  the  Supreme 
Judicial  and  Superior  Courts  is  the  entry  fee  (which  originated  in  St. 
1888,  c.  257)  and  which  is  now  $3.  By  St.  1926,  c.  363,  §  1  the  entry  fee 
of  a  libel  for  divorce  was  made  $5.  But  by  §  4  this  did  not  take  effect 
until  December  1  of  the  current  year. 

In  the  retm-ns  made  under  G.  L.,  c.  35,  §§  25-27,  the  amount  received 
by  the  "clerks"  of  courts  are  given  as  a  whole.  To  determine  how  much 
of  these  receipts  come  from  the  three  dollar  entry  fee  the  Council  has  had 
the  receipts  in  Suffolk  and  Middlesex  Counties  analyzed. 

Taking  the  analysis  of  the  receipts  for  these  two  counties  and  estimating 
on  that  basis  the  amounts  received  by  clerks  of  courts  throughout  the 
Commonwealth,  the  receipts  from  entries  may  be  taken  to  be  about  89 
per  cent  of  the  total  receipts  of  the  clerks'  offices. 

The  receipts  for  all  the  clerks'  offices  from  all  sources  were  (see  supra) 
$99,417.64.  Eighty-nine  per  cent  of  this,  which  may  be  taken  to  be  the 
receipts  from  the  entry  fee  of  $3  each,  is  $88,481.69. 
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This  would  make  at  $3  an  entry  an  estimated  number  of  total  entries 
of  29,494.  But  of  these  entries  411  (estimated)  are  entries  in  the  Supreme 
Judicial  Court  for  the  Commonwealth  which  are  to  remain  at  $3. 
Apart  from  the  entries  in  the  Supreme  Judicial  Court  for  the  Common- 
wealth the  number  of  total  entries  with  which  we  are  to  deal  comes  to 
29,083. 

The  Council  has  been  advised  on  adequate  authority  that  the  purchasing 
power  of  a  dollar  is  today  not  more  than  half  what  it  was  in  1888,  when 
the  entry  fee  of  $3  was  established  in  lieu  of  the  several  fees  discontinued 
by  St.  1888,  c.  257,  §  3.  If  the  entry  fee  today  were  revised  to  make  it 
the  equivalent  of  what  it  was  in  1888,  it  would  be  S6  in  place  of  $3.  There 
can  be  no  question  of  the  justice  and  expediency  of  making  the  entry 
fee  today  $6  in  place  of  S3. 

The  Council  on  the  whole  recommend  an  entry  fee  of  $15  in  place 
of  $6.  Fifteen  dollars  is  the  amount  which  has  to  be  deposited  on  the 
entry  of  an  action  at  law  in  the  federal  courts  in  this  circuit  at  any  rate. 
In  suits  in  equity  the  amount  is  twenty-five  dollars.  It  does  not  seem  to 
be  too  onerous  to  put  the  two  higher  state  courts  on  what  is  in  substance 
the  same  basis  as  that  of  the  Federal  Courts  in  case  of  actions  at  law. 
We  put  it  in  that  way  because  technically  the  $15  paid  on  entry  of  an 
action  in  the  Federal  Courts  is  a  deposit  to  meet  fees  in  the  cause.  If  the 
recommendation  of  the  Council  is  adopted  the  increased  amount  received 
by  making  the  entry  fee  $15  in  place  of  $3  (if  the  amount  of  litigation 
in  the  two  courts  is  not  reduced  and  it  is  the  hope  and  expectation  of  the 
Council  that  it  will  be  reduced  by  this  increase  in  the  amount  of  the  entry 
fee)  may  be  estimated  to  be  about  $348,996. 

But  it  is  the  hope  and  expectation  of  the  Council  that  increasing  the 
entry  fee  to  $15  in  place  of  $3  will  diminish  the  amount  of  litigation, 
i.e.,  that  it  will  diminish  the  number  of  entries. 

C.  It  is  provided  by  G.  L.,  c.  262,  §  5,  that:  "All  written  copies, 
including  such  as  are  prepared  for  printing,  shall  be  charged  for  at  the 
rate  of  twenty  cents  a  page."  It  is  provided  by  G.  L.,  c.  262,  §  45,  that 
a  page  is  224  words. 

Copies  made  by  registers  of  deeds  are  by  statute  charged  at  the  rate 
of  40  cents  in  place  of  20  cents  a  page  (see  G.  L.,  c.  262,  §  38,  line  14); 
and  fees  in  the  Land  Court  are  the  same  "as  are  provided  for  registers 
of  deeds;"  (see  G.  L.,  c.  262,  §  39,  lines  55  and  56)  and  the  same  rate 
for  copies  was  adopted  in  St.  1926  for  registers  of  probate;  see  St.  1926, 
c.  363,  §  2,  lines  25-28. 

Copies  seem  to  be  about  5  per  cent  of  the  receipts  of  the  "clerks'  offices." 
If  the  rate  at  which  they  were  charged  were  doubled  the  additional  amount 
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received  in  the  clerks'  offices  of  the  Commonwealth  as  a  whole  would 
amount  to  about  $4,970. 

D.  The  fees  "for  a  blank  writ  of  attachment  and  summons,  or  an 
original  summons,"  "for  a  writ  of  review  or  other  writ  in  civil  proceedings 
not  before  mentioned,"  are  by  G.  L.,  c.  262,  §  4,  at  the  rate  of  five  cents 
for  each  writ.^ 

The  receipts  from  fees  for  writs  may  be  taken  throughout  the  Com- 
monwealth to  be  about  2  per  cent  of  the  receipts  for  all  receipts  taken 
in  by  the  "clerks  of  courts." 

The  Council  recommends  that  the  fees  for  writs  should  be  $1  in  place 
of  5  cents. 

If  that  were  done  the  increased  amount  received  from  fees  for  writs  (if 
the  present  amount  of  litigation  is  not  reduced  in  amount)  ma}^  be  esti- 
mated to  be  about  $28,793. 

In  addition  to  these  fees  which  are  on  the  statute  book,  the  Council 
recommends  the  imposition  of  a  fee  of  $1  for  filing  a  motion  to  amend  a 
pleading  or  for  the  allowance  of  an  amendment  to  a  pleading  if  an  order 
is  made  for  the  allowance  of  such  an  amendment  without  a  written  motion 
having  been  filed.  The  requirement  of  such  a  fee  could  not  fail  to  make 
attorneys  use  more  care  in  drawing  up  their  pleadings  in  the  first  instance. 
That  means  that  cases  will  be  thought  out  to  a  conclusion  and  reduced 
to  the  real  issues  on  which  they  ought  to  be  tried  at  the  beginning  of  the 
litigation,  and  not  put  off  (as  is  too  often  the  case  now)  until  the  final 
preparation  for  trial  begins  or  indeed  until  the  trial  of  the  case  has  not 
only  been  begun  but  has  gone  on  to  a  substantial  extent. 

Of  course  no  estimate  can  be  made  of  the  additional  amount  which 
will  be  received  in  case  this  fee  is  adopted. 

1  The  clerk's  fees  of  the  clerk  of  the  Supreme  Judicial  Court  for  blank  writs  in  St.  1795, 
0.  41,  §  1  (when  the  clerks'  compensation  was  derived  from  the  fees  taken  in  by  them)  were 
as  follows:  "a  writ  of  review  seventy  cents;"  "a  writ  of  scire  facias  forty  cents;"  "a  writ 
of  habeas  corpus  forty  cents;"  "every  writ  and  seal  other  than  before  mentioned  forty  cents;" 
"a-writ  of  protection  twenty  cents." 

In  the  Revised  Statutes  (Rev.  Sts.,  c.  122,  §  2)  the  fees  were  as  follows:  "For  every  blank 
writ  of  attachment  and  summons  thereon,  and  every  original  summons,  fifteen  cents;" 
"every  writ  of  review,  scire  facias,  certiorari,  habeas  corpus  or  other  special  writ  forty  cents;" 
"every  writ  not  before  mentioned  forty  cents." 

In  the  General  Statutes  (Gen.  Sts.,  c.  157,  §  3)  the  fees  were  as  follows:  "For  a  blank  writ 
of  attachment  and  summons  or  an  original  summons  five  cents;"  "for  a  writ  of  review  or 
other  special  writ  forty  cents;"    "for  any  writ  not  before  mentioned  forty  cents." 

In  Public  Statutes  (P.  S.,  c.  199,  §  4)  the  fees  were  as  follows:  "For  a  blank  writ  of  attach- 
ment and  summons  or  an  original  summons  five  cents;"  "for  a  writ  of  review  or  other  writ 
in  civil  proceedings  not  before  mentioned  forty  cents." 

In  the  Revised  Laws  (R.  L.,  c.  204,  §  6)  the  fees  were  as  follows:  "For  a  blank  writ  of 
attachment  and  summons  or  an  original  summons  five  cents;"  "for  a  writ  of  review  or  other 
writ  in  civil  proceedings  not  before  mentioned  five  cents." 

Under  General  Laws  (G.  L.,  c.  262,  §  4)  the  fees  are  in  iotidem  verbis  the  same  as  those 
set  forth  in  the  Revised  Laws. 


56  JUDICIAL  COUNCIL.  P.  D.  144. 

To  sum  up  the  financial  results  of  the  foregoing  recommendations  of 
the  Council  they  are  estimated  to  be: 

Present  receipts $99,417 

Additional  receipts  by  making  the  entry  fee  $15  in  place  of  $3  .  .  .  348,996 
Additional  receipts  for  making  the  fee  for  issuing  a  writ  $1  in  place  of  5 

cents 28,793 

Additional  receipts  for  making  the  fee  for  copies  40  cents  in  place  of  20 

cents  a  page 4,970 

$482,176 
To  which  should  be  added  the  additional  amount  which  cannot  be  esti- 
mated in  case  a  $1  amendment  fee  is  adopted. 
The  present  expenses  are 375,766 

This  makes  a  surplus  (on  the  basis  stated  above  and  on  the  assumption 
that  there  is  no  reduction  in  the  present  expenses  and  without  taking 
into  account  the  result  of  the  $1  amendment  fee)  of     ...       .     $106,410 

The  amount  of  this  estimated  surplus  will  be  cut  down  by  what  reason- 
ably may  be  hoped  for  in  the  way  of  a  reduction  in  the  amount  of  litigation 
and  against  that  should  be  set  the  result  of  the  $1  amendment  fee  which 
will  bring  in  some  but  not  a  large  revenue. 

In  the  opinion  of  the  Council  the  following  changes  should  be  made 
in  the  fees  charged  by  the  ''clerks  of  courts:" 

1.  The  entry  fee  should  be  $15  in  place  of  $3,  except  for  entries  in  the  Supreme 

Judicial  Court  for  the  Commonwealth  which  should  remain  at  the  sum  of  $3. 

2.  The  fee  for  issuing  a  writ  should  be  $1  in  place  of  5  cents. 

3.  A  $1  fee  should  be  imposed  for  moving  to  amend  or  for  amending  pleadings 

allowed  without  a  written  motion. 

4.  The  fee  for  copy  should  be  at  the  rate  of  40  cents  a  page  in  place  of  20  cents 

a  page. 

5.  The  fees  for  the  ■WTit  of  venire  facias  for  jurors  and  for  warrant  for  a  county  tax 

should  be  abolished. 

Alternative  Scheme. 

In  case  the  Legislature  prefers  to  abandon  the  simple  system  adopted 
in  1888  requiring  an  entry  fee  and  substantially  no  fees  for  action  taken 
at  the  different  stages  of  a  case  in  court,  we  submit  the  following  outline  of 
such  a  scheme.    One  member  of  the  council  prefers  this  alternative  scheme. 

If  such  a  scheme  is  adopted  it  is  the  opinion  of  the  Council  that  a  systein 
like  that  which  prevails  in  England  ought  not  to  be  taken  on.  The  system 
of  fees  paid  in  the  clerk's  office  of  the  High  Court  in  England  is  like  the 
system  of  costs  between  party  and  party  which  obtains  in  that  jurisdiction. 
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In  a  word  it  consists  in  a  very  great  number  of  small  fees  which  are  charged 
for  pretty  much  every  action  even  including  those  of  the  smallest  kind 
in  cases  pending  in  court.  There  are  148  different  fees  payable  in  the 
clerk's  office  of  the  High  Court.  A  copy  of  the  order  establishing  them 
is  set  forth  in  Appendix  D. 

If  a  system  of  fees  to  be  paid  at  different  stages  of  cases  pending  in 
courts  is  to  be  adopted  the  Council  suggests  the  following  which  number 
24  in  all: 

1.  Entry  fee  of  $6  in  actions  at  law. 

2.  Entry  fee  of  $10  in  suits  in  equity. 

3.  Writs,  any  amount  up  to  $1  each. 

4.  Execution  charge  $1. 

5.  Notarial  certificates  $1. 

6.  Certificates  of  judgment  and  non-entry  $1. 

7.  Witnesses  to  be  summoned  on  subpoenas  signed  by  clerks  of  respective  courts 

issued  in  blank,  same  as  writs  50  cents  each. 

8.  Clerks  to  charge  $1  an  hour  for  searching  records. 

9.  All  appearances,  jury  claims,  markings  for  trial  and  witness  certificates  shall 

be  on  blanks  furnished  by  clerk  for  which  he  shaU  charge  20  cents  each. 

10.  Every  other  blank  used  by  clerk  for  which  a  fee  is  not  provided  by  law  20  cents 

each. 

11.  Each  copy  of  record  certified  for  the  full  court  of  the  S.  J.  C.  $1  each. 

12.  Fee  for  each  trial  list  based  on  cost  plus  postage. 

13.  Fee  for  copies  of  Rules  of  Court  and  Orders  of  Business,  etc.,  based  on  cost 

plus  postage. 

14.  Fee  on  issuing  an  injunction  $10. 

15.  Fee  for  marking  a  case  for  trial  a  second  or  subsequent  time  when  it  was  not 

ready  for  trial  when  reached. 

16.  Fee  for  progressive  ad  damnum,  e.g.,  fee  of  $1  for  every  $1,000  in  ad  damnum 

of  writ  over  $5,000. 

17.  Fee  for  filing  interrogatories  $1.  ^ 

18.  Fee  for  motion  to  remove  default  or  non-suit  $1. 

19.  Fee  for  certificate  of  decree  of  divorce  $5. 

20.  Fee  for  filing  written  motion  to  amend  or  order  allowing  amendment  on  motion 

not  made  in  writing  $1. 

21.  Fee  for  copy  at  40  cents  a  page. 

22.  For  entry,  record  and  transmission  of  papers  of  each  question  or  case  in  the 

Supreme  Judicial  Court  for  the  Commonwealth  $3. 

23.  For  a  certificate  of  proof  of  a  deed  in  Court  20  cents. 

24.  For  taking  and  recording  a  recognizance  under  Chapter  256  50  cents. 

Most  of  these  fees  speak  for  themselves. 
A  word  or  two  may  be  said  as  to  some  of  them: 

9  and  10:  These  fees  have  a  double  aspect.  Under  the  adoption  of 
the  general  rule  as  to  abbreviated  records  (Rules  of  Supreme  Judicial 
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Court  1926,  pp.  59-65)  writing  out  of  an  extended  record  of  the  cases 
in  court  has  been  abohshed  and  the  papers  on  file  in  the  different  actions 
become  the  permanent  record  of  the  case. 

The  permanence  of  this  court  record  of  cases  in  court  is  today  put  in 
jeopardy  by  reason  of  the  paper  used  by  the  parties  for  their  pleadings 
and  for  the  orders  made  by  the  court.  A  great  deal  of  the  paper  used 
for  these  purposes  is  paper  of  the  cheapest  kind  which  will  not  last. 
In  addition  to  that  it  is  a  not  infrequent  custom  of  attorneys  to  put 
a  backing  on  pleadings  and  orders  of  the  court  and  these  backings  are 
thicker  than  the  paper  which  is  backed.  Where  that  is  done  the  size  of 
the  record  of  the  case  is  more  than  twice  as  great  as  it  ought  to  be.  It 
is  a  fact  (so  we  are  informed)  that  the  court  houses  throughout  the  Com- 
monwealth are  already  put  to  it  to  find  room  for  these  records  of  cases 
in  court.  In  addition  to  that  it  is  not  an  infrequent  practice  for  a  judge 
on  making  an  order  to  write  it  out  and  sign  it  on  the  backing  of  the  motion 
on  which  the  order  is  made  and  these  backings  are  made  of  perishable 
paper.  Already  the  clerks  of  courts  have  in  many  instances  put  the 
counties  to  the  expense  of  furnishing  blanks  to  be  used  by  attorneys  for 
appearances,  jury  claims,  markings  for  trials  and  witness  certificates, 
for  example,  because  for  the  reasons  just  stated  the  money  so  spent  is 
on  the  whole  well  spent.  The  amount  to  which  the  counties  have  been 
put  in  this  respect  (so  the  Council  is  informed)  comes  to  about  $9,000  a 
year.  As  matter  of  policy  all  papers  in  cases  in  court  which  now  make 
the  record  of  the  case  ought  to  be  on  good  paper  not  perishable,  uniform 
in  kind  and  without  a  backing.  The  preservation  of  the  records  of  cases 
in  court  under  the  abbreviated  records  rule  of  the  Supreme  Judicial 
Court  requires  the  adoption  of  some  provision  with  respect  to  the  papers 
which  are  to  constitute  the  record  of  cases.  The  fees  suggested  insure  to 
some  extent  the  use  of  good  paper  and  in  addition  they  will  give  relief  to 
the  general  taxpayer. 

12  and  13:  Printing  the  October  General  Trial  List  of  the  Superior 
Court  in  Suffolk  County  alone  is  said  to  cost  about  $4,000,  and  (it  is  said) 
about  600  of  these  trial  lists  are  distributed  for  which  now  25  cents  apiece 
only  is  charged.  In  other  words,  the  general  taxpayer  pays  some  $3,500 
for  the  trial  list  of  the  Superior  Court  in  Suffolk  County  alone.  A  similar 
expense  which  falls  upon  the  general  taxpayer  is  the  expense  of  printing 
the  rules  of  court  and  the  orders  of  business.  The  Council  is  not  advised 
as  to  the  cost  so  incurred  but  there  is  no  reason  why  this  should  fall  upon 
the  general  taxpayer. 

As  to  15 :  When  a  case  is  marked  for  trial  and  is  not  tried  when  reached 
it  is  reasonable  to  impose  a  fee  in  case  it  is  marked  for  trial  again. 
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As  to  16:  This  fee  not  only  would  produce  revenue  and  so  relieve  the 
general  taxpayer  but  it  would  tend  to  stop  the  abuse  of  process  which 
consists  in  inserting  in  a  ^vrit  an  unconscionably  large  ad  damnum  and 
making  an  attachment  under  it  to  force  a  settlement. 

While  the  Council  has  some  information  upon  the  amount  which  might 
be  expected  to  be  derived  from  some  of  these  fees  in  some,  but  not  in  all 
courts  or  from  a  part  of  them,  it  is  not  in  a  position  to  make  even  a 
guess  as  to  how  far  the  present  deficit  of  $276,348.89  would  be  met  by  this* 
alternative  scheme.  But  there  is  no  reason  to  suppose  that  they  would 
take  care  of  the  present  deficit. 

APPEALS  FROM  THE  APPELLATE  DIVISIONS  OF  DISTRICT 

COURTS. 

There  seems  to  be  no  sufficient  reason  for  permitting  an  appeal  as  of 
right  from  the  appellate  divisions  of  the  district  courts  to  the  Supreme 
Judicial  Court.  One  of  the  principal  arguments  advanced  in  favor  of 
the  recent  legislation  abolishing  appeals  in  civil  cases  from  the  municipal 
and  district  courts  to  the  superior  court  and  substituting  a  right  of  removal 
on  the  part  of  defendants  was  based  on  the  undesirability  of  permitting 
two  trials  in  the  smaller  cases  when  there  could  be  only  one  trial  of  an 
action  brought  originally  in  the  Superior  Court.  For  similar  reasons  it 
appears  to  be  unnecessary  to  allow  two  appeals  as  of  right  upon  questions 
of  law  arising  in  cases  tried  in  the  lower  courts.  The  appellate  divisions 
are  composed  of  able  judges.  Experience  has  shown  that  in  a  great  ma- 
jority of  cases  their  decisions  are  affirmed  by  the  Supreme  Judicial  Court. 
It  is  true  that  in  some  of  the  cases  decided  by  appellate  divisions  important 
questions  of  law  are  involved  which  should  be  passed  upon  by  the  highest 
court,  and  that  in  other  cases  other  valid  reasons  exist  for  permitting  a 
reargument.  But  cases  of  this  sort  we  think  would  be  amply  provided 
for  if  the  Supreme  Judicial  Court  were  given  power  to  grant  leave  to 
appeal,  upon  motion  of  the  losing  party.  Such  a  motion  could  be  filed 
in  the  Supreme  Judicial  Court,  with  the  typewritten  report  upon  which 
the  case  was  heard  in  the  appellate  division  and  the  opinion  of  the  division, 
and  could  be  accompanied  if  desired  by  a  brief  typewritten  statement 
of  the  reasons  for  asking  leave  to  appeal,  but  oral  arguments  upon  the 
motion  should  not  be  allowed. 

The  justices  of  the  Supreme  Judicial  Court  are  now  overburdened  with 
work  and  while  the  legislation  which  we  now  propose  would  relieve  them 
of  only  a  small  fraction  of  their  labors  it  would,  we  believe,  be  a  step  in 
the  right  direction. 
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It  would  ordinarily  be  less  of  a  task  to  decide  several  such  motions  than 
to  deal  in  regular  course  with  a  single  appealed  case,  which  involves  hear- 
ing oral  arguments,  considering  briefs  and  writing  an  opinion.  The  work 
of  the  Supreme  Court  of  the  United  States  has  been  much  facilitated  by 
the  recent  legislation  eliminating  appeals  as  of  right  in  various  classes  of 
cases  and  substituting  review  on  certiorari. 

The  present  statutory  provisions  with  respect  to  appeals  from  the 
•appellate  division  of  the  Municipal  Court  of  the  city  of  Boston  are  con- 
tained in  General  Laws,  chapter  231,  section  109,  and  these  provisions 
were  made  applicable  to  appeals  from  appellate  divisions  of  all  the  other 
district  courts  by  Statutes  1922,  chapter  532,  section  8. 

Our  recommendation  can  be  carried  out  by  substituting  for  the  first 
three  sentences  of  General  Laws,  chapter  231,  section  109,  the  following 
and  making  the  section  thus  amended  applicable  to  the  appellate  divisions 
of  all  district  courts. 

An  appeal  shall  lie  from  the  final  decision  of  the  court  by  the  appellate  division 
thereof  to  the  Supreme  Judicial  Court  for  the  Commonwealth  upon  leave  granted 
by  said  court.  A  claim  of  appeal  shall  be  filed  in  the  office  of  the  clerk  of  said 
Municipal  Court  within  five  days  after  notice  of  the  decision  of  the  appellate 
division,  and  within  ten  days  after  such  notice  a  motion  for  leave  to  appeal  shall 
be  filed  in  the  office  of  the  clerk  of  the  Supreme  Judicial  Court  for  the  Common- 
wealth, accompanied  by  five  typewritten  copies  of  the  report  upon  which  the  case 
was  heard  by  the  appellate  division  and  of  the  opinion  of  said  division.  For  the 
preparation  of  these  copies  a  reasonable  fee  shall  be  charged,  to  be  fixed  by  the 
justices  of  said  Municipal  Court.  At  the  same  time  there  may  be  filed  in  type- 
writing a  succinct  statement  of  the  grounds  for  asking  leave  to  appeal,  but  no  oral 
argument  upon  the  motion  shall  be  permitted.  If  leave  to  appeal  be  granted  the 
cause  shall  not  be  removed  but  only  the  question  or  questions  to  be  determined. 

Section  110 A  of  said  chapter  231,  inserted  by  section  8  of  chapter  532  of  the  Acts 
of  1922,  is  hereby  amended  by  adding  at  the  end  thereof  the  words  "and  in  any 
county  which  is  not  included  in  the  regular  sittings  of  the  supreme  judicial  court 
for  the  commonwealth  the  motion  for  leave  to  appeal  shall  be  filed  with  the  clerk 
of  courts  for  such  county  and  by  him  transmitted  with  all  papers  to  the  chief 
justice  of  the  supreme  judicial  court." 


TRANSMISSION  OF  OPINIONS  BY  THE  COURT  BELOW  ON  APPEAL 
TO  THE  SUPREME  JUDICIAL  COURT. 

Opinions  which  may  be  written  by  judges  before  whom  cases  are  tried 
form  no  part  of  the  record  on  which  the  cases  go  on  appeal  to  the  Supreme 
Judicial  Court.  This  is  also  true  of  opinions  of  the  appellate  divisions  of 
the  municipal  and  district  courts,  which  are  themselves  courts  of  appeal 
and  always  file  written  opinions  with  their  decisions. 
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The  Judicial  Council  are  of  opinion  that  when  a  case  is  before  the 
Supreme  Judicial  Court  as  the  final  court  of  appeal  the  court  should 
have  before  it  all  the  light  it  can  have  on  that  case.  The  opinion  of  the 
court  whose  decision  is  to  be  reviewed  shows  the  grounds  on  which  the 
court  proceeded  and  should  be  before  the  appellate  court. 

It  seems  to  the  Council  that  this  might  be  secured  by  amending  G.  L., 
c.  212,  §  11,  which  deals  with  the  preparation  and  transmission  to  the  full 
court  of  two  copies  "  of  every  paper  on  file  in  the  case  except  papers  used 
in  evidence  only." 

It  also  seems  to  the  Council  that  G.  L.,  c.  212,  §  11,  which  today  applies 
to  cases  going  from  the  Superior  Court  only  ought  to  apply  to  cases  going 
to  the  full  court  from  all  lower  courts. 

An  act  to  carry  these  recommendations  into  effect  will  be  found  in 
Appendix  C,  p.  115. 

RESERVATION    BY   THE    SUPERIOR   COURT    OF  WORKMEN'S 
COMPENSATION  CASES. 

Section  11  of  the  Workmen's  Compensation  Law  (G.  L.,  c.  152)  provides, 
that  after  a  decision  of  the  Department  of  Industrial  Accidents  any  party 
may  present  the  case  "and  all  papers  in  connection  therewith,  to  the 
Superior  Court  .  .  .  whereupon  said  court  shall  render  a  decree  in  accord- 
ance therewith." 

The  Supreme  Judicial  Court  has  held  that  these  words  mean  that  the 
Superior  Court  is  to  enter  "such  a  decree  as  the  law  requires  upon  the 
facts  found  by  the  board.  It  does  not  make  the  action  of  the  Superior 
Court  a  mere  perfunctory  registration  of  approval  of  the  conclusions  of 
the  law  reached  by  the  Industrial  Accident  Board.  .  .  .  The  obligation 
placed  upon  the  Superior  Court  by  the  requirement  to  enter  a  decree  in 
accordance  with  the  decision  is  to  exercise  its  judicial  function  by  entering 
such  decree  as  will  enforce  the  legal  rights  of  the  parties  as  disclosed  by 
the  facts  appearing  on  the  record."  McNicol's  Case,  215  Mass.  497,  502. 
And  see  Brown's  Case,  228  Mass.  31,  38.  Bell's  Case,  238  Mass.  46,  52. 
Gillard's  Case,  244  Mass.  47,  55. 

We  understand  that  the  Superior  Court  is  seldom  asked  to  consider  a 
contested  case  under  this  section  except  where  it  is  practically  certain 
that,  whatever  the  decision  may  be,  an  appeal  will  be  taken  to  the  Supreme 
Judicial  Court.  These  cases  are  sufficiently  numerous  to  add  materially 
to  the  work  of  the  Superior  Court,  and  to  impose  upon  its  judges  labor 
which  would  appear  often  to  be  unnecessary.  A  case  of  this  character 
has  already  been  fully  decided,  as  to  facts  and  law,  by  the  Industrial 
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Accident  Board,  and  it  is  not  necessary  that  the  Superior  Court  should 
deal  with  the  merits  in  order  to  put  the  record  in  shape  for  the  full 
bench. 

If  it  is  likely  that  the  decision  of  the  Superior  Court  will  be  accepted 
by  the  parties  as  final  that  court  should  most  assuredly  deal  with  the  case 
and  not  encourage  the  parties  to  take  it  to  the  higher  court.  But  if  one 
party  or  the  other  is  certain  to  take  it  up,  we  think  the  judge  of  the  Su- 
perior Court  should  have  a  right  to  reserve  the  case  without  a  decision. 

We  recommend,  therefore,  that  G.  L.,  c.  152,  §  11,  be  amended  by 
adding  at  the  end  thereof  the  following: 

In  any  case  in  which  an  appeal  would  lie  from  a  decree  of  the  superior  court 
under  this  section  a  justice  of  said  court  without  making  any  decision  therein 
may  reserve  the  case  for  determination  by  the  supreme  judicial  court. 

PRIVATE    CONVERSATIONS    BETWEEN    HUSBAND    AND    WIFE    IN 
DIVORCE   AND   SEPARATE   SUPPORT   CASES. 

By  St.  1911,  c.  456,  §  7  (commonly  referred  to  as  "The  Uniform  Deser- 
tion Act"),  the  Legislature  provided  that: 

In  no  prosecution  under  this  act  shall  any  existing  statute  or  rule  of  law  pro- 
hibiting the  disclosure  of  confidential  communications  between  husband  and  wife 
apply,  and  both  husband  and  wife  shall  be  competent  witnesses  to  testify  against 
each  other  to  any  and  all  relevant  matters,  including  the  fact  of  their  marriage 
and  the  parentage  of  the  child  or  children:  provided,  that  neither  shall  be  com- 
pelled to  give  evidence  incriminating  himself  or  herself. 

This  provision  now  appears  in  G.  L.,  c.  273,  §  7,  and  G.  L.,  c.  233,  §  20. 

We  do  not  think  that  the  exception  to  the  general  rule  as  to  private 
conversations  between  husband  and  wife  should  be  confined  to  cases  arising 
under  G.  L.,  c.  273,  §§  1-10,  as  it  is  now  provided  by  G.  L.,  c.  273,  §  7 
and  G.  L.,  c.  233,  §  20.  We  are  of  opinion  that  it  should  be  extended  to 
other  cases  involving  domestic  relations  such  as  divorce  and  suits  for 
separate  maintenance.  The  attorney  general,  in  his  last  report,  has  made 
a  recommendation  to  this  effect. 

We  recommend  that  G.  L.,  c.  233,  §  20,  be  amended  by  inserting  in 
the  clause  marked  "First"  after  the  word  "seventy-three"  the  words, 
"and  libels  for  divorce  under  chapter  two  hundred  eight  or  proceedings 
under  sections  thirty  to  thirty-seven  of  chapter  two  hundred  nine,"  so 
that  the  clause  shall  read: 

First.  — •  Except  in  a  prosecution  begun  under  sections  one  to  ten  inclusive  of 
chapter  two  hundred  seventy-three  and  libels  for  divorce  under  chapter  two 
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hundred  eight  or  proceedings  under  sections  thirty  to  thirty-seven  of  chapter  two 
hundred  nine,  neither  husband  nor  wife  shall  testify  as  to  private  conversations 
with  the  other. 

One  member  of  the  Council  does  not  concm*  in  this  recommendation. 
As  there  are  frequent  suggestions  made  that  the  protection  of  such 
private  conversations  from  disclosure  should  be  abolished  in  all  cases, 
the  recommendation  here  made  must  be  understood  as  strictly  confined 
to  the  specified  cases  of  domestic  relations. 

Witness  Fees  in  the  District  Courts  and  before  Masters  and  Auditors. 

The  fee  paid  to  a  witness  summoned  in  the  District  Court,  or  before  a 
master  or  auditor,  is  fifty  cents.  The  fee  paid  to  a  witness  summoned  in 
the  Superior  Court  is  $1.50.  This  difference  has  existed  for  many  years. 
Presumably  the  reason  for  it  is  a  desire  to  make  litigation  in  the  lower 
court  less  expensive.  But  we  see  no  reason  why  a  witness  whose  time  is 
taken  up  in  one  court  should  be  paid  any  less  than  a  witness  whose  time 
is  taken  up  in  another  court.  In  fairness  to  witnesses  who  are  thus  drafted, 
we  recommend  that  the  witness  fee  in  the  district  courts  and  before  mas- 
ters or  auditors  be  made  the  same  as  the  witness  fee  in  the  Superior  Court. 

MASTERS'   HEARINGS. 

In  our  First  Report,  we  discussed  the  practice  as  to  masters'  hearings 
in  equity  in  Massachusetts  and  suggested  a  new  equity  rule  as  to  references 
to  masters.  Briefly,  the  proposed  rule  would  provide  that  instead  of 
referring  a  case  to  a  master  merely  to  hear  the  evidence  and  find  the  facts 
the  usual  form  of  reference  now  in  use  should  be  changed  so  that  the 
master  would  be  expected  to  make  rulings  of  law,  and,  if  necessary  and 
practicable  in  order  to  shorten  the  hearing  and  avoid  the  expense  and 
delay  of  taking  evidence  on  alternative  theories  of  law,  to  make  an  inter- 
locutory report  to  the  court  and  ask  for  instructions  as  to  the  future  con- 
duct of  the  hearing. 

Our  reasons  were  fully  explained  in  our  First  Report,  pages  54-60.  As 
the  Superior  Court  has  now  been  given  power  to  make  its  own  rules  in 
equity  under  St.  1926,  c.  138,  we  respectfully  call  the  discussion  in  that 
report  to  its  attention  and  suggest  that  it  consider  whether  all  or  parts 
of  our  recommendation  of  last  year  may  not  be  effectively  tried. 

ADMISSION   TO   THE  BAR. 

In  our  First  Report  (p.  65)  we  referred  to  the  recommendation  of  the 
Judicature  Commission  that  the  present  statutory  restriction  as  to  the 
educational  requirements  for  admission  to  the  bar  should  be  removed 
and  that  the  matter  should  be  left  to  the  justices  of  the  Supreme  Judicial 
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Court  who  can  be  trusted  to  regulate  it  in  the  interest  of  the  pubHc.  The 
Judicial  Council  endorsed  this  recommendation  and  submitted  an  act 
to  carry  it  into  effect  (First  Report,  p.  147). 

As  the  law  stands  (St.  1915,  c.  249,  now  G.  L.,  c.  221,  §  36)  the  Board 
of  Bar  Examiners  may,  with  the  approval  of  the  Supreme  Judicial  Court, 
make  rules  with  reference  to  the  qualifications  of  applicants  for  admission 
to  the  bar,  but  it  is  specified  in  the  statute  that  an  applicant  "who  has 
fulfilled  for  two  years  the  requirements  of  a  day  or  evening  high  school 
or  a  school  of  equal  grade,  shall  not  be  required  to  take  any  examination 
as  to  his  general  education."  So  far  as  we  know  there  are  no  educational 
standards  which  must  be  maintained  throughout  the  state  in  the  evening 
high  schools  and,  consequently,  the  clause  which  we  have  quoted  and 
which  was  first  introduced  into  our  law  in  1915  practically  means  that 
there  shall  be  no  measurable  standard  of  education  whatever.  This  means 
that  Massachusetts  ranks  very  low  among  the  states  of  the  Union  in 
respect  to  the  educational  requirements  for  admission  to  the  bar,  far 
below  Kansas,  Nebraska,  Oklahoma,  Montana,  South  Dakota  and  most 
of  the  other  states.  As  the  standards  are  constantly  being  raised  elsewhere, 
Massachusetts  is  steadily  occupying  a  more  and  more  inferior  position. 

Much  of  the  opposition  to  measures  raising  the  standards  for  admission 
to  the  bar  has  come  from  those  who  approach  the  matter  from  the  wrong 
point  of  view.  It  is  said  that  raising  the  standards  will  place  obstacles  in 
the  way  of  deserving  young  men  who  are  too  poor  to  obtain  a  proper  pre- 
liminary education.  This  does  not  take  into  account  the  public  interest, 
and  overlooks  the  patent  fact  that  it  is  the  people  in  humble  circum- 
stances who  suffer  most  from  untrained  lawyers. 

No  one  would  seriously  contend  that  the  standards  for  admission  to 
the  medical  profession  should  be  kept  low  merely  in  order  that  poor 
young  men  might  become  physicians  and  surgeons.  The  public  interest 
that  no  one  be  allowed  to  practice  medicine  or  surgery  unless  properly 
qualified  is  recognized  as  paramount.  It  is  only  a  misconception  of  demo- 
cratic principles  which  leads  to  a  different  view  regarding  the  legal  pro- 
fession. The  interests  of  the  many  are  forgotten  and  attention  centered 
upon  the  supposed  interests  of  the  few. 

A  poorly  trained  bar  is  a  source  of  great  expense  to  the  public.  Not 
only  do  the  clients  suffer  but  the  time  of  the  courts  is  wasted  as  a  result 
of  the  incompetence  of  lawyers  and  the  dockets  are  clogged  with  unjusti- 
fiable litigation.  The  people  should  realize  that  they  are  paying  the  price 
of  low  standards  of  legal  education. 

It  is  not  judges  and  lawyers  alone  who  are  noting  the  present  unsatis- 
factory conditions.    The  attention  of  the  general  public  is  gradually  being 
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drawn  to  the  situation,  as  appears  from  the  report  of  the  commission  of 
laymen,  appointed  under  chapter  33  of  the  Resolves  of  1922,  where  the 
statute  under  consideration  was  commented  on  as  setting  a  low  standard 
and  one  of  such  vagueness  as  to  have  no  definite  meaning.  This  commis- 
sion consisted  of  Hector  L.  Belisle  of  Fall  River,  Rev.  William  Devlin,  S.J. 
of  Newton,  Jeremiah  F.  Driscoll  of  Boston,  Dr.  Lemuel  H,  Murlin  of 
Boston,  Carlton  D.  Richardson  of  West  Brookfield,  Felix  Vorenberg  of 
Boston. 

Beside  renewing  our  recommendation  of  last  yesir  on  the  matter  of 
educational  requirements  we  endorse  the  bill  (House  1184)  which  was 
reported  last  year  by  the  Judiciary  Committee  and  passed  to  be  engrossed 
by  the  House,  providing  that  there  should  be  an  inquiry  into  the  "fitness" 
of  candidates  for  admission  to  the  bar.  The  Senate  referred  this  bill  to 
the  next  annual  session.  The  developments  in  connection  with  the  bar 
examinations  in  July,  1925,  furnish  an  argument  in  support  of  this  bill. 

We  see  no  likelihood  whatever  that  the  passage  of  these  bills  will  pre- 
vent any  reasonably  competent  man  of  character  who  is  willing  to  work 
from  being  admitted  to  the  bar.  On  the  other  hand  we  believe  that  great 
injury  to  the  people  of  Massachusetts  will  result  from  the  steady  de- 
terioration of  the  bar  which  is  bound  to  follow  the  continuance  of  present 
conditions. 

DISTRICT  COURTS. 

Criminal  Appeals  from  the  Municipal  Court  of  the  City  of  Boston. 

In  our  last  report,  we  recommended  the  experiment  of  providing  that 
in  the  Municipal  Court  of  the  city  of  Boston  a  defendant  in  a  criminal 
case  should  be  required  to  choose  before  trial  whether  or  not  he  wants 
a  jury  trial. 

If  he  claims  a  jury,  as  is  his  constitutional  right,  he  would  be  sent  at 
once  to  the  Superior  Court;  if  he  does  not  claim  a  jury,  he  should  be  tried 
in  the  Municipal  Court  and  have  no  appeal  on  the  facts  but  should  have 
a  right  to  a  prompt  review  of  his  sentence  by  a  reviewing  division  of  the 
Municipal  Court  composed  of  three  judges  and  an  appeal  on  law  questions 
to  the  present  appellate  division.  This  experiment  was,  and  is,  suggested 
because  in  the  opinion  of  the  Council  one  of  the  great  obstacles  to  the 
prompt  administration  of  the  criminal  law  is  our  present  appeal  system, 
which  gives  to  defendants  in  criminal  cases  in  the  Municipal  Court  of 
the  city  of  Boston  and  other  district  courts,  to  ensm'e  to  them  their  con- 
stitutional right  to  trial  by  jury,  an  appeal  to  the  Superior  Court  after 
they  have  been  found  guilty  and  sentenced  in  the  court  below. 
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In  your  message  to  the  Legislature  in  January,  1926,  Your  Excellency 
made  the  following  recommendation:  .       . 

That  a  person  accused  before  a  Municipal  or  District  Court  be  required  to 
choose  before  trial  in  that  court  between  a  trial  without  jury  in  the  lower  court 
and  a  trial  by  jury  in  the  Superior  Court,  and  that  if  he  chooses  a  jury  trial  the 
proceedings  be  immediately  transferred  to  the  Superior  Court. 

We  respectfully  suggest  that  it  would  be  wiser  in  trying  this  experiment 
not  to  try  it  in  all  the  district  courts  at  once  throughout  the  state,  as 
Your  Excellency's  recommendation  seems  to  contemplate,  but  to  confine 
the  experiment  to  the  central  Boston  Court  and  to  give  it  a  fair  trial  there. 
The  Municipal  Court  of  the  city  of  Boston,  while  it  is  classed  generally 
as  a  "district  court"  in  the  General  Laws,  differs  from  other  district  courts 
in  that  it  is  a  large  court  with  judges  who  devote  their  entire  time  to  the 
work  of  the  court  and  that  court  deals  with  a  larger  volume  of  business 
than  any  other  tribunal  in  the  Commonwealth.  In  view  of  these  facts, 
it  has  been  naturally  and  properly  used  as  an  experiment  station  by  the 
legislature  in  the  development  of  judicial  organization  and  procedure. 
We  believe  it  to  be  in  the  interest  of  the  public  that  this  practice  should 
continue  because,  in  judicial  procedure,  as  in  other  human  activities, 
progress  comes  as  the  result  of  careful  experiments.  The  experiment  of 
single  trials  on  the  facts  in  civil  cases  was  tried  in  this  court  under  the 
act  of  1912  for  ten  years  before  it  was  extended  to  other  courts  as  a  result 
of  the  successful  administration  of  the  plan  in  this  court.  In  the  report 
of  the  Commission  on  the  Lower  Courts  of  Suffolk  County  of  1912  which 
formulated  this  plan,  it  was  stated  that  "Experience  on  the  civil  side  will 
better  determine  the  wisdom  of  subsequent  extension  to  criminal  cases." 
(See  H.  1638  of  1912,  p.  15.) 

The  Judiciary  Committee  of  the  legislature  reported  the  plan  favorably 
in  1923  (S.  361)  but,  instead  of  limiting  it  as  an  experiment  to  the  Boston 
Court  as  was  recommended  by  the  Judicature  Commission  in  its  report 
in  1921  (H.  1205  of  1921),  they  proposed  the  plan  contained  in  Your 
Excellency's  suggestion  of  applying  it  to  all  the  district  courts  at  once. 
The  bill  was  defeated  in  the  Senate  and  very  possibly  because  the  legis- 
lature felt  that  such  an  experiment  on  so  broad  a  scale  was  a  mistake. 

As  we  stated  in  our  first  report,  p.  21 : 

We  think  the  advice  of  the  Judicature  Commission  should  now  be  followed 
and  the  plan  adopted  for  the  Boston  court  alone.  The  judges  of  that  court  made 
a  success  of  the  act  of  1912  which  abolished  civil  appeals,  and  in  1922  that  act 
was  extended  to  aU  district  courts.  We  beheve  that  the  judges  of  the  Boston 
court  can  make  this  plan  for  criminal  cases  work  effectively  if  they  are  given  the 
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chance.  We  do  not  believe  the  Commonwealth  can  afford  not  to  try  this  plan 
when  the  public  are  clamoring  for  some  constructive  work  to  meet  the  problem 
of  crime.  Promptness  is  needed  in  the  criminal  law.  Promptness  is  impossible 
under  the  present  appeal  system. 

The  Council  again  recommends  the  act  relating  to  this  subject  which 
is  printed  in  Appendix  C  of  its  first  report,  p.  135. 

Inquests. 

In  our  First  Report,  pages  50-52,  we  pointed  out  that  827  inquests 
were  held  in  one  year  by  district  court  judges  under  the  statute  which 
provides  that  such  inquests  must  be  held  in  all  cases  of  death  upon  steam 
railroads  or  street  railways,  and  from  automobile  accidents,  and  that  in 
view  of  the  duties  of  departments  of  public  utilities  and  of  public  works, 
and  of  the  several  police  departments  and  medical  examiners,  there  is  a 
duplication,  and  often  a  triplication  of  expense,  time  and  attendance  of 
witnesses  as  a  result  of  these  mandatory  inquests.  An  account  of  the 
history  and  pm-pose  of  inquests  was  given  in  our  report  and  we  expressed 
the   opinion   that : 

Umiecessary  inquests  ought  not  to  be  held  to  the  great  inconvenience  of  witnesses 
and  at  the  expense  of  the  commonwealth  or  of  railroads  or  railways,  especially 
where  persons  responsible  for  the  death  have  already  been  proceeded  against. 
Inquests  should  be  held  at  the  discretion  of  the  court,  and  mandatory  only  when 
requested  by  the  attorney  general  or  district  attorney  of  the  district.  This  is  the 
judgment  of  the  Administrative  Committee  and  the  consensus  of  opinion  of  the 
justices  of  the  district  courts. 

We  again  express  this  opinion  and  recommend  the  passage  of  the  bill 
which  we  submitted  last  year  in  Appendix  C  of  our  First  Report,  page 

146. 

Jurisdictional  Limits  of  District  Courts. 

In  our  First  Report,  pages  47-50,  we  recommended  — 

the  repeal  of  the  present  pecuniary  jurisdictional  limits  of  the  district  courts 
so  as  to  allow  suits  of  any  amount,  but  with  the  unrestricted  right  of  removal  to 
the  Superior  Court  by  the  defendant  in  cases  in  which  more  is  demanded  than 
five  thousand  dollars  in  the  Boston  court  and  more  than  three  thousand  dollars  in 
other  courts,  on  conditions  specified  in  the  draft  act  submitted  in  Appendix  C, 
p.  145  of  our  First  Report. 

We  again  make  this  recommendation  for  the  reasons  stated  in  that 
report. 
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Special  Justices. 

For  the  reasons  stated  in  our  First  Report,  pages  52-53,  we  repeat  the 
recommendation  that  all  district  courts  serving  a  population  of  over 
100,000  be  provided  with  a  third  special  justice.  A  bill  for  this  purpose 
was  printed  in  Appendix  C  of  that  report  on  page  147.  Such  a  provision 
would  not  entail  additional  expense  as  special  justices  are  paid  only  when 
actually  rendering  service. 

MISCELLANEOUS  MATTERS. 
The  Work  of  the  Administrative  Committee  of  the  District  Courts 

The  Administrative  Committee  of  the  district  courts  was  created  by 
the  legislature  by  St.  1922,  c.  532,  upon  the  recommendation  of  the  Judi- 
cature Commission.  As  pointed  out  in  our  report  last  year,  much  has  been 
accomplished  as  a  result  of  the  work  of  this  Administrative  Committee 
in  developing  better  administration  among  the  different  district  courts 
through  the  regional  conferences  of  the  judges  which  are  held  each  year 
and  in  other  ways.  A  part  of  the  work  of  this  committee  is  shown  by  the 
circular  letter  to  the  judges  (which  we  reprint  in  full  in  Appendix  A) 
containing  helpful  suggestions  as  to  procedure  under  the  new  criminal 
statutes. 

Congestion  of  the  Suffolk  County  Court  House. 

We  repeat  the  opinion  expressed  last  year  (Report,  p.  664),  that  "The 
present  congestion  in  the  Suffolk  County  Court  House  ...  is  an  obstacle 
to  the  administration  of  justice." 

The  Supreme  Judicial  Court. 

The  burden  on  the  Supreme  Judicial  Court  is  growing  heavier.  The 
number  of  appeals  during  the  past  year  has  been  greater  than  ever  before 
and  the  indications  for  the  coming  year  are  for  a  possible  further  increase. 
We  wish  to  consider  the  matter  further. 

Bail. 

The  Council  has  under  consideration  the  subject  of  bail  but  is  not  yet 
prepared  to  report  on  the  matter. 

Declaratory  Judgments. 

In  our  First  Report,  we  recommended  the  passage  of  a  short  statute  of 
four  lines  providing  for  declaratory  judgments  (see  Report,  pp.  33-36  and 
Appendix,  p.  142).     There  was  also  before  the  legislature  a  longer  bill 
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of  sixteen  sections  introduced  by  the  Commissioners  on  Uniform  State 
Laws.  This  bill  was  prepared  by  the  National  Conference  of  these  Com- 
missioners. In  our  report,  we  stated  that  we  had  considered  this  bill 
and  that  we  were  opposed  to  it.  We  are  still  opposed  to  a  bill  in  that 
form.  As  stated  in  our  previous  report,  we  believe  attempts  to  make  court 
procedure  uniform  in  all  the  states  to  be  a  mistake  and  one  which  is  likely 
to  obstruct  progress.    We  still  have  this  subject  under  consideration. 

The  Poor  Debtor  Law. 

The  Judicature  Commission  in  its  Report  (H.  1205  of  1921,  pages  48-51) 
discussed  the  practical  workings  of  the  Poor  Debtor  Law  and  suggestions 
for  its  improvement,  and  concluded  with  the  recommendation  that, 
"the  whole  subject  be  considered  by  the  Judicial  Council  if  it  is  created." 
A  carefully  drawn  bill  relating  to  this  subject  (Senate  518  of  1915)  was 
passed  by  both  houses  to  the  enactment  stage  in  the  Senate  where  it  was 
defeated  by  a  vote  of  18  to  12  in  1915.  The  Council  has  this  subject 
before  it. 

Compensation  for  the  Secretary  of  the  Judicial  Council. 

Experience  of  two  years  has  convinced  the  Judicial  Council  and  all  the 
members  of  it  (except  the  secretary  who  has  taken  no  part  in  this  portion 
of  this  year's  Annual  Report)  that  their  secretary  ought  to  be  a  paid 
official  of  the  Commonwealth. 

This  conclusion  has  not  been  reached  because  the  present  incumbent 
has  not  done  the  work  and  done  the  work  well  which  must  be  done  by 
the  Council's  secretary.  On  the  contrary  the  Council  has  come  to  this 
conclusion  because  two  years'  experience  has  demonstrated  to  them  that 
the  work  which  has  to  be  done  by  the  secretary  ought  to  be  (as  matter 
of  policy  and  of  justice)  work  for  which  compensation  is  made. 

We  think  that  no  one  can  read  the  report  of  the  Council  made  on  Novem- 
ber 30  last  year  and  no  one  will  read  the  report  which  is  now  being 
written  and  which  will  be  sent  to  Your  Excellency  on  the  thirtieth  of 
November  of  this  year,  without  seeing  that  the  work  done  by  the  secretary, 
of  necessity,  must  have  been  extensive  and  burdensome.  But  while  a 
perusal  of  these  reports  shows  this,  no  one,  who  has  not  had  the  experience 
which  the  members  of  the  Council  have  had,  can  appreciate  the  amount 
of  work  which  has  to  be  done  by  the  secretary  to  get  before  the  Council 
for  due  consideration  the  many  matters  taken  up  and  disposed  of  by  it 
at  its  fortnightly  meetings  during  the  year  (except  during  the  two  summer 
months)  and  at  its  weekly  meetings  which  have  taken  place  each  year 
immediately  before  the  Report  of  the  Council  is  sent  to  the  printer. 
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For  two  years  the  secretary  has  done,  and  done  well  without  compen- 
sation, this  work  which  as  a  matter  of  policy  and  of  .justice  ought  to  be 
done  by  a  paid  official,  and  we  know  of  no  other  lawyer  in  the  Common- 
wealth who  would  or  could  have  devoted  this  vast  amount  of  time  without 
compensation  to  work  "pro  bono  'publico. 

It  is  enough,  we  think,  to  report  to  Your  Excellency  that  in  the  opinion 
of  the  Council  and  of  each  member  of  it  (apart  from  the  secretary)  the 
secretary  of  the  Council  should  be  a  paid  official  of  the  Commonwealth. 
We  suggest  that  the  amount  of  his  compensation  should  be  determined 
by  the  Governor  and  Council. 

An  act  to  carry  this  into  effect  will  be  found  in  Appendix  C,  p.  116. 

Statistics. 

As  in  our  First  Report,  we  submit  in  Appendix  B  of  this  report  various 
statistical  tables. 

One  table  shows  the  business  of  the  Superior  Court  of  the  various  coun- 
ties for  the  year  ending  June  30,  1925,  as  reported  to  the  Secretary  of  the 
Commonwealth.  This  supplements  the  similar  table  printed  in  our  pre- 
vious report  for  the  year  ending  June  30,  1924.  By  permission  of  Hon. 
Frederic  W.  Cook,  Secretary  of  the  Commonwealth,  we  also  print  a  similar 
table  prepared  by  his  office  for  the  year  ending  June  30,  1926,  in  order  to 
bring  such  statistical  information,  as  nearly  as  possible,  up  to  date  in 
connection  with  this  report. 

The  Appendix  also  contains  the  table  ojf  the  business  of  all  the  district 
courts  other  than  the  Municipal  Court  of  the  City  of  Boston  prepared  by 
the  Administrative  Committee  of  the  District  Courts.  This  supplements 
the  similar  table  in  the  Appendix  in  our  last  report  for  the  previous  year. 

We  also  present  certain  summaries  of  the  civil  and  criminal  business  of 
the  Municipal  Court  of  the  City  of  Boston,  supplementing  those  presented 
last  year.  By  way  of  comparison  with  the  civil  business  of  this  court  prior 
to  the  adoption  of  the  act  of  1912,  which  abolished  double  trials  on  the 
facts  under  the  old  appeal  system,  we  reprint  the  summary  of  the  civil 
business  for  the  year  1910  from  the  report  of  the  Special  Commission  of 
1912  (H.  1638  of  1912).  This  table  shows  that  the  total  number  of  civil 
entries  for  the  year  1910  was  14,771  as  against  26,482  for  the  year  1925. 
It  also  shows  that  the  number  of  civil  appeals  to  the  Superior  Court  in 
1910  was  1,274.  In  1925,  with  almost  double  the  number  of  civil  entries, 
the  number  of  cases  removed  to  the  Superior  Court  under  the  act  of  1912 
was  1,263.  The  number  appealed  to  the  Superior  Court  because  for  some 
reason  they  did  not  come  under  the  removal  system  was  17.  Two  cases 
were  removed  to  the  United  States  Courts. 
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Since  July,  1926,  the  average  weekly  number  of  civil  entries  in  this 
court  has  been  about  500,  but  on  Saturday,  October  30,  1926,  there  were 
792  original  entries  (the  largest  in  the  history  of  the  court),  and  the  late 
entries  brought  the  total  number  for  that  week  alone  to  808. 

In  order  to  ascertain  the  practical  workings  of  the  removal  system  in 
the  district  courts  throughout  the  Commonwealth  and  its  relation  to  the 
business  of  the  Superior  Court,  we  have  begun  the  accumulation  of  in- 
formation relative  to  the  history  and  disposition  of  removed  cases  in  the 
Superior  Court,  but  we  have  not  yet  accumulated  sufficient  information 
to  report  in  detail.  The  figures  as  to  removals  should  be  compared  with 
the  number  of  cases  begun  in  the  Superior  Court  which  are  within  the 
jurisdictional,  limits  of  the  district  courts  in  order  to  get  the  picture  to  be 
shown  by  the  figures.  We  have  not  been  able  to  make  such  a  comparison. 
In  Suffolk  County,  433  cases  were  disposed  of  at  the  special  jury 
sessions  held  in  July  and  September  including  a  considerable  number  of 
removed  cases.  This  reduced  the  October  special  trial  list  by  about 
400  cases. 

No  well-developed  system  of  judicial  statistics  has  yet  been  worked 
out  for  all  the  courts,  but  such  tables  as  we  print  will  give  considerable 
information  as  to  the  volume  and  disposition  of  business  in  various  branches 
of  the  judicial  system. 

WILLIAM   CALEB   LORING. 

FRANKLIN   G.   FESSENDEN. 

CHARLES  T.   DAVIS. 

WILLIAM  M.   PREST. 

FRANK  A.   MILLIKEN. 

ADDISON  L.   GREEN. 

ROBERT  G.   DODGE. 

FREDERICK  W.   MANSFIELD. 

FRANK  W.   GRINNELL. 
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I. 

SPECIAL  REPORT  OF  THE  JUDICIAL  COUNCIL  IN  ANSWER  TO 
A  LETTER  OF  HIS  EXCELLENCY  THE  GOVERNOR  DATED 
JANUARY  5,  1926. 

{Printed  as  House  907.) 

To  His  Excellency  Alvan  T.  Fullee,  Governor  of  Massachusetts. 

Your  Excellency:  —  In  answer  to  your  request  in  a  letter  of  January 
5,  we  submit  the  following  special  report  of  the  Judicial  Council. 

We  are  requested  to  furnish  suggestions  as  to  the  best  method  for 
giving  precedence  to  the  trial  of  crimes  of  violence. 

The  lists  of  cases  for  trial  at  criminal  sessions  of  the  Superior  Court 
are  made  up  by  district  attorneys  in  the  different  districts  under  G.  L., 
c.  278,  §  1,  which  provides: 

At  each  session  of  the  superior  court  for  criminal  business,  the  district  attorney, 
before  trials  begin,  shall  make  and  deposit  with  the  clerk,  for  the  inspection  of 
parties,  a  list  of  all  cases  to  be  tried  at  that  session,  and  the  cases  shall  be  tried  in 
the  order  of  such  trial  list,  unless  otherwise  ordered  by  the  court  for  cause  shown. 
Cases  may  be  added  to  such  list  by  direction  of  the  court,  upon  motion  of  the 
district  attorney  or  of  the  defendant. 

Many  years  ago  the  legislature  adopted  the  plan  of  giving  directions 
as  to  certain  classes  of  cases  for  the  guidance  of  the  district  attorney  and 
of  the  court  in  the  matter  of  the  order  in  which  cases  should  be  tried,  and 
these  directions  now  appear  in  G.  L.,  c.  212,  §  24,  which  provides; 

At  a  sitting  of  the  court  at  which  criminal  business  may  be  transacted,  cases 
arising  under  chapters  two  hundred  and  forty-eight,  one  hundred  and  thirty- 
eight,  one  hundred  and  thirty-nine  and  two  hundred  and  seventy-three  shall  have 
precedence  in  the  order  in  which  said  chapters  are  herein  named,  next  after  the 
cases  of  persons  who  are  actually  confined  in  prison  and  awaiting  trial. 

The  meaning  of  this  statute  is  that  the  cases  of  persons  who  are  held 
in  prison  without  bail  shall  be  placed  first.  The  next  class  of  cases  (de- 
scribed by  reference  to  G.  L.,  c.  248)  are  petitions  for  the  writ  of  habeas 
corpus.  The  next  class  of  cases  (described  by  reference  to  G.  L.,  c.  138) 
are  violations  of  the  liquor  law;    these  cases  are  now  dealt  with  first  on 
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the  trial  lists  in  the  sessions  of  the  Superior  Court  presided  over  by  Dis- 
trict Court  judges,  as  these  cases  come  within  their  jurisdiction.  The 
next  class  (described  by  reference  to  G.  L.,  c.  139)  consists  of  common 
nuisances,  and  the  next  class  (described  by  reference  to  G.  L.,  c.  273) 
are  cases  of  "  desertion,  non-support  and  bastardy." 

We  believe  that  the  best  method  for  giving  precedence  to  the  trial  of 
crimes  of  violence  is  to  amend  section  24  by  inserting  after  the  habeas 
corpus  cases  (described  by  reference  to  G.  L.,  c.  248)  the  references  to 
the  statutes  covering  crimes  of  violence.  We  submit  the  following  amend- 
ment of  section  24  for  this  purpose. 

Dkaft  Amendment. 

An  Act  to  give  Pkecedence  to  the  Trial  of  Crimes  of  Violence. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  twenty-four  of  chapter  two  hundred  and  twelve  of  the 
General  Laws  is  hereby  amended  by  striking  out  the  whole  thereof  and  substi- 
tuting the  following: 

Section  24-  At  a  sitting  of  the  court  at  which  criminal  business  may  be  trans- 
acted, cases  arising  under  chapter  two  hundred  and  forty-eight,  and  cases  arising 
under  sections  one,  thirteen  to  twenty-four  inclusive  of  chapter  two  hundred  and 
sixty-five,  sections  fourteen  and  seventeen  of  chapter  two  hundred  and  sixty- 
six,  sections  nine  and  ten  of  chapter  two  hundred  and  sixty-nine,  section  twenty- 
four  of  chapter  ninety  (as  amended  by  chapter  two  hundred  and  ninety-seven  of 
the  acts  of  nineteen  hundred  and  twenty-five)  in  so  far  as  it  relates  to  an  offence 
of  operating  a  motor  vehicle  while  under  the  influence  of  intoxicating  liquor  com- 
mitted within  a  period  of  six  years  immediately  following  final  conviction  of  a  like 
offence  by  a  court  or  magistrate  of  the  commonwealth,  and  in  so  far  as  it  relates 
to  a  person  who  operates  a  motor  vehicle  upon  any  way  and  who  without  stopping 
and  making  known  his  name,  residence  and  number  of  his  motor  vehicle,  goes 
away  after  knowingly  colhding  with  or  otherwise  causing  injury  to  any  person, 
shall  have  precedence  next  after  the  cases  of  persons  who  are  actually  confined  in 
prison  and  awaiting  trial,  and  thereafter  cases  arising  under  chapters  one  hundred 
and  thirty-eight;  one  hundred  and  thirty-nine  and  two  hundred  and  seventy-three 
shall  have  precedence  in  the  order  in  which  said  chapters  are  herein  named. 

Signed  by  all  the  Members  of  the  Council. 
January  12,  1926. 
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II. 

SPECIAL   REPORT  OF  THE  JUDICIAL   COUNCIL  AS   TO  THE  AD- 
MINISTRATIVE   WORK    OF    THE    SUPERIOR    COURT. 

{Submitted  January  12,  1936.) 
To  His  Excellency  Alvan  T.  Fuller,  Governor  of  Massachusetts. 

Your  Excellency:  —  In  connection  with  the  current  demand  for 
more  prompt  and  effective  administration  of  justice  we  are  of  opinion 
that  attention  should  be  called  to  a  matter  of  immediate  and  pressing 
importance  in  the  operation  of  the  judicial  system. 

The  Judicature  Commission  in  its  report  in  1921  (p.  85)  suggested  that 
"it  may  be  found  that  the  Chief  Justice  of  the  Superior  Court  will  need 
the  assistance  of  a  secretary." 

By  St.  1924,  c.  188,  the  legislature  recognized  this  growing  need  and 
authorized  the  chief  justice  to  appoint  and  define  the  duties  of  "  an  execu- 
tive clerk  to  said  Chief  Justice,  who  may  be  an  assistant  clerk,"  and  the 
budget  of  1925  (St.  1925,  e.  211,  at  p.  168)  appropriated  $5,000  to  cover 
the  administrative  expenses  of  the  Superior  Court  described  in  G.  L., 
c.  212,  §  24,  as  amended  by  St.  1924,  c.  188. 

We  are  of  opinion  that  an  appropriation  of  $5,000  is  inadequate  for 
the  proper  administrative  work  of  the  Superior  Court  of  thirty-two 
judges,  the  great  trial  court  for  the  whole  Commonwealth,  overwhelmed 
today  by  a  great  accumulation  of  cases  on  its  docket  which  it  has  not 
been  able  to  hear.  This  has  been  described  in  our  First  Annual  Report 
at  pp.  10-14. 

The  present  appropriation  has  enabled  the  Chief  Justice  to  secure 
(by  using  part  of  it)  the  efficient  services  (as  executive  clerk)  of  an  assist- 
ant clerk  of  the  Superior  Court.  But  the  services  thus  secured  are  all 
"overtime"  work  in  addition  to  full  time  services  by  him  as  an  assistant 
clerk  of  the  court.  The  appropriation  is  not  enough  to  provide  what  is 
needed  for  an  efficient  administration  by  the  Chief  Justice  of  the  work 
of  that  court,  namely,  the  full  time  of  a  man  of  the  capacity,  experience 
and  willingness  to  work  of  the  present  executive  clerk. 

The  court  as  a  whole  also  needs  the  assistance  which  such  a  man  can 
give  to  the  justices  and  committees  of  the  justices  under  the  direction 
of  the  Chief  Justice.  In  addition  to  the  salary  of  such  an  executive  clerk 
the  court  needs  a  sufficient  margin  of  available  funds  at  the  disposal  of 
the  Chief  Justice  to  meet  the  varying  administrative  needs  of  the  court 
as  they  arise  from  time  to  time.  All  of  these  matters  can  be  covered  by 
an  increase  in  the  appropriation  under  G.  L.,  c.  212,  §  24,  as  amended  by 
St.  1924,  c.  188,  the  amount  of  which  will  be  negligible  when  compared 
with  the  importance  and  value  of  the  services  secured. 
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In  connection  with  this  recommendation  these  facts  should  be 
understood. 

In  addition  to  his  strictly  judicial  work  of  holding  court  and  deciding 
cases  as  other  judges  do,  the  Chief  Justice  is  charged  (see  G.  L.,  c.  212, 
§  3)  with  the  duty  of  making  assignments  for  the  32  judges  of  the  court 
for  all  the  civil  and  criminal  sessions  in  all  the  counties  of  the  state.  By 
St.  1923,  c.  469,  he  has  the  duty  of  deciding  when  and  where  special 
criminal  sessions  shall  be  held  to  be  presided  over  by  district  court  judges, 
selecting  and  arranging  for  the  attendance  of  district  court  judges  to 
preside  over  them  and  seeing  to  it  that  jurors  are  summoned  to  attend. 
And  this  must  be  done  so  as  to  interfere  as  little  as  possible  with  the 
work  of  the  district  courts.  The  preparation  of  the  schedules  of  time  and 
place  of  services  of  the  32  Superior  Court  judges  (with  changes  and  special 
assignments  needed  from  time  to  time  on  short  notice)  and  of  a  varying 
number  of  District  Court  judges,  is  in  itself  an  arduous  task.  In  addition 
to  this  the  Chief  Justice  must  examine  and  certify  all  expense  accounts 
of  the  judges  sitting  in  the  court  and  the  salary  allowance  for  the  District 
Court  judges  when  called  in.  He  must  appoint  the  Commission  on  Pro- 
bation under  G.  L.,  c.  276,  §  98.  He  has  a  large  correspondence.  He  has 
tabulations  made  of  the  work  of  the  court  and  its  various  branches  and 
has  to  study  them  as  the  accounts  of  a  business  are  studied  by  the  man  at 
the  head  of  it.  He  is  constantly  engaged  in  conference  with  his  colleagues, 
with  attorneys  and  other  persons  who  have  occasion  from  time  to  time 
to  call  upon  the  court.  In  short,  the  Chief  Justice  has  to  keep  in  constant 
touch  with  the  progress  of  his  court  and  the  needs  of  the  public  in  every 
county  in  the  Commonwealth.  , 

No  complaint  of  the  work  has  been  made  to  us.  But  in  answer  to  an 
inquiry  made  by  us  the  facts  have  been  stated. 

As  the  function  of  the  Judicial  Council  is  to  study  the  operation  of  the 
judicial  system  we  deem  it  our  duty  to  call  attention,  at  this  time,  to  the 
way  in  which  the  operation  of  the  system  affects  the  responsible  adminis- 
trative head  of  the  great  trial  court  of  the  Commonwealth  and  to  express 
our  opinion  that  immediate  relief  is  necessary.  The  underlying  basis 
for  securing  an  efficient  administration  of  a  court  is  to  give  to  the  Chief 
Justice,  who  is  the  responsible  head  of  it,  all  the  assistance  he  can  use  to 
advantage  and  let  him  keep  his  strength  for  directing  the  administrative 
work  of  the  office  and  for  doing  his  judicial  work  on  the  bench.  It  is 
bad  economy  to  allow  such  an  officer  with  a  strong  sense  of  the  responsi- 
bility of  his  position  to  drive  himself  to  the  breaking  point  for  lack  of 
funds  to  secure  adequate  assistance  for  his  "overtime"  work.  The  position 
of  Chief  Justice  not  only  requires  such  assistance  now  and  in  future  but 
it  has  been  allowed  to  go  on  too  long  already  without  it. 

Signed  by  all  the  Members  of  the  Council. 
January  12,  1926. 


p.  D.  144. 


APPENDIX  A. 


77 


III. 

SPECIAL  REPORT  OF  THE  JUDICIAL  COUNCIL  AS  TO  EXPEDIT- 
ING  THE   DECISION   OF   QUESTIONS   OF   LAW   IN   CRIMINAL 

CASES. 

(Printed  as  House  1167.) 

February  ,24,  1926. 

To  His  Excellency  Alvan  T.  Fuller,  Governor  of  Massachusetts. 

Your  Excellency:  —  The  time  now  taken  in  getting  a  final  decision 
on  questions  of  law  in  criminal  cases  is  far  too  long.  This  is  a  serious 
defect  in  the  administration  of  the  criminal  law  in  Massachusetts  and 
there  ought  to  be  no  delay  in  bringing  it  to  an  end. 

Of  the  488  cases  before  the  full  bench  of  the  Supreme  Judicial  Court 
in  the  year  ending  September  1,  1924,  there  were  31  on  the  criminal  side 
of  the  court.  In  these  31  cases  the  average  time  between  the  verdict  of 
guilty  in  the  Superior  Court  and  the  rescript  of  the  Supreme  Judicial 
Court  disposing  of  questions  of  law  which  had  been  raised  in  the  31  cases 
was  13  and  4/31  months. 

But  among  these  31  cases  there  were  5  in  which  (for  one  reason  or 
another)  more  than  the  usual  time  was  taken  between  verdict  and  rescript; 
and  there  were  3  of  them  in  which  a  speedy  decision  was  imperative  and 
less  time  than  usual  was  taken.  Excluding  these  8  and  confining  the 
statement  to  the  23  ordinary  cases  the  average  time  between  verdict  and 
rescript  was  a  little  less  than  11  in  place  of  a  little  more  than  13  months. 

An  analysis  shows  that  the  11  ^  months  were  taken  up  in  the  following 
way: 


Montha. 


Months. 


Months. 


Between  conviction  and  rescript    .... 
Between  conviction  and  allowance  exceptions 
Between  allowance  exceptions  and  argument  nearly 
Between  argument  and  rescript      .... 


4)^ 


nearly  11 


IIM 


Nearly  11  months  between  verdict  and  rescript  is  much  too  long.  Of 
that  there  can  be  no  question. 

While  31  cases  appealed  to  the  Supreme  Judicial  Court  is  not  a  large 
number  when  compared  with  the  whole  number  of  criminal  cases  yet  that 

1  In  making  this  and  the  following  computations  a  month  was  taken  as  the  unit.  For 
example,  if  an  event  happened  on  January  1  and  the  next  event  happened  on  February  28 
the  elapsed  time  was  one  month,  and  the  elapsed  time  was  one  month  where  the  first  event 
took  place  on  January  31  and  the  next  event  on  February  1.  This  method  of  computation 
has  resulted  in  certain  obvious  discrepancies. 
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number  is  apt  to  include  cases  involving  serious  offences,  and  delays  in 
such  cases  furnish  material  for  much  public  misunderstanding  of  the 
administration  of  justice. 

It  is  not  necessary  to  restate  the  necessity  of  certainty  and  celerity  in 
punishment  if  punishment  is  to  serve  as  a  deterrent  to  crime.  Your  Ex- 
cellency referred  to  it  in  your  annual  message  and  it  was  spoken  of  by  the 
Judicial  Council  in  its  first  annual  report. 

The  cause  of  the  6|  months  in  getting  the  record  completed  for  entry  in 
the  Supreme  Judicial  Court  does  not  appear  on  the  face  of  the  matter. 
But  when  the  condition  is  considered  it  is  plain  that  it  is  due  principally 
to  a  defect  in  the  system  now. in  use. 

The  defect  in  the  system  consists  in  the  fact  that  criminal  cases  would 
not  be  heard  earlier  were  the  records  completed  more  quickly.  Under 
these  circumstances  it  is  inevitable  that  the  record  for  the  Supreme  Judi- 
cial Court  is  not  completed  promptly.  In  the  practice  of  the  law  things 
get  done  when  they  have  to  be  done  and  not  before.  There  are  always  in 
practice  more  things  waiting  to  be  done  than  the  busy  lawyer  can  attend 
to  readily.    What  the  lawyer  who  is  not  busy  does  may  be  disregarded. 

Criminal  cases  which  go  to  the  Supreme  Judicial  Court  on  questions  of 
law  are  divided  by  Massachusetts  statute  into  two  classes,  namely,  those 
arising  in  cases  in  the  six  counties  for  which  the  court  for  the  Common- 
wealth sits,  namely,  Suffolk,  Middlesex,  Norfolk,  Essex,  Plymouth  and 
Barnstable;  and  those  in  the  other  eight  counties,  namely,  Berkshire, 
Franklin,  Hampshire,  Hampden,  Worcester,  Bristol,  Dukes  County  and 
Nantucket.  There  is  one  law  sitting  each  year  of  the  court  for  the  Com- 
monwealth. It  begins  on  the  first  Wednesday  of  January  and  is  "ad- 
journed to  places  and  times  most  conducive  to  the  despatch  of  business 
and  to  the  interests  of  the  public."  For  hearing  and  determining  any 
questions  of  law  arising  in  the  other  eight  counties  the  Supreme  Judicial 
Court  is  required  by  statute  to  go  on  circuit  in  September  and  October 
of  each  year  and  hold  sittings  in  each  of  these  counties,  with  the  limita- 
tion that  in  two  instances  the  full  court  sits  in  one  county  for  two  or  more 
of  them.  By  a  recent  act  (St.  1920,  c.  386)  the  Supreme  Judicial  Court 
is  now  authorized  to  sit  in  these  outside  counties  "at  such  times  [in  Sep- 
tember and  October]  as  the  court  shall  by  rule  determine." 

Acting  under  the  authority  given  it  the  law  sittings  of  the  full  court 
are  now  as  follows:  On  the  third  Tuesday  of  September  at  Pittsfield,  on 
the  following  day  at  Greenfield  or  Northampton  (for  Hampshire  and 
Franklin)  and  on  the  following  day  or  two  days  in  Springfield;  on  the 
Monday  after  the  third  Tuesday  of  September  at  Worcester;  on  the  third 
Monday  of  October  the  court  for  the  Commonwealth  sits  for  a  week  in 
Boston,  and  on  the  fourth  Monday  of  October  the  full  court  sits  on  cir- 
cuit at  Bristol;  beginning  with  the  second  Monday  of  November  the 
court  for  the  Commonwealth  sits  at  Boston  for  two  weeks  in  that  month. 
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two  weeks  in  December,  three  weeks    in   January   and   four   weeks    in 
March.  ^ 

Where  the  full  court  sits  in  an  outside  county  it  sits  for  hearing  ques- 
tions of  law  arising  "in  the  county  in  which  the  sitting  is  held,"  with  a 
limitation  set  forth  in  G.  L.,  c.  211,  §  13,  not  here  material. 

The  sitting  of  the  court  for  the  Commonwealth  is  held  for  hearing  and 
determining  "questions  of  law  arising"  in  the  six  counties  enumerated 
above,  "and  by  consent  of  parties  filed  in  the  case  such  questions  in  other 
counties."  ^ 

Under  the  system  now  in  use  delay  is  secured  by  raising  questions  of 
law  in  criminal  cases  in  the  eight  outside  counties  and  to  a  lesser  degree 
in  those  in  the  six  counties  for  which  the  court  for  the  Commonwealth  sits. 

For  example,  if  a  question  of  law  (upon  which  there  is  a  reasonable 
doubt)^  arises  in  a  criminal  case  tried  in  Berkshire,  Hampshire,  Franklin 
or  Hampden  after  the  full  court  has  held  a  law  sitting  in  one  of  these 
counties  in  September,  the  question  of  law  is  not  in  the  ordinary  course 
of  events  heard  by  the  full  bench  until  September  of  the  following  year; 
and  the  same  is  true  of  criminal  cases  tried  in  Worcester  and  Bristol  after 
October.  Going  still  further  the  same  is  true  to  a  lesser  degree  in  criminal 
cases  tried  in  Suffolk,  Middlesex,  Essex,  Norfolk,  Plymouth  and  Barn- 
stable; questions  of  law  (upon  which  there  is  a  reasonable  doubt)  arising 
in  criminal  cases  tried  in  those  counties  after  February  1  will  hardly  get 
on  the  list  of  the  court  for  the  Commonwealth  for  its  adjourned  March 
sitting,  and  if  they  do  not  get  on  that  list  they  go  over  until  the  following 
October,  and  if  not  reached  in  the  one  week  sitting  held  by  the  court  for 
the  Commonwealth  in  that  month,-  they  go  over  until  November. 

The  matter  of  securing  a  more  speedy  decision  by  the  appellate  court 
of  questions  of  law  in  criminal  cases  is  a  matter  to  which  the  Judicial 

1  The  court  sits  in  consultation  on  Monday  before  the  second  Tuesday  of  September,  the 
first  Monday  of  October,  fourth  Monday  of  November,  the  Monday  before  the  first  Wednes- 
day of  January,  the  Tuesday  after  the  fourth  Monday  in  February,  in  March  "at  close  of 
law  arguments,"  on  the  third  Monday  of  May  and  on  the  third  Monday  of  June.  These 
consultations  (with  the  exception  of  the  consultation  "at  the  close  of  the  law  arguments" 
in  March)  last  a  week. 

^  In  addition  it  is  provided  by  G.  L.,  c.  211,  §  14,  that  "upon  application  of  a  party  the 
full  court  may  order  any  .  .  .  questions  of  law  or  case  or  matter  to  be  entered  and  deter- 
mined by  the  full  court  sitting  in  any  county  or  for  the  commonwealth."  But  in  practice 
the  court  is  rarely  called  upon  to  exercise  the  authority  thus  given,  presumably  because  out 
of  consideration  of  fairness  to  all  litigants  cases  put  upon  the  list  of  the  court  of  the  Com- 
monwealth are  not  taken  up  until  cases  arising  in  the  six  counties  for  which  the  court  of  the 
Commonwealth  sits  are  disposed  of;  and  parties  in  cases  in  the  six  counties  for  which  the 
court  for  the  Commonwealth  sits  rarely  ask  to  have  their  cases  transferred  to  sittings  of  the 
court  on  circuit  in  one  of  the  eight  outside  counties.  Again,  in  addition,  exceptions  alleged 
at  the  trial  of  capital  cases  in  any  of  the  eight  outside  counties  may  be  entered  and  deter- 
mined either  at  the  law  sitting  of  the  Supreme  Judicial  Court  for  the  county  in  which  the 
case  arose  or  "upon  order  of  the  justice  presiding  at  the  trial  at  the  sitting  of  the  court  for 
the  commonwealth."     G.  L.,  c.  211,  §  15. 

'  Unless  the  presiding  justice  certifies  to  reasonable  doubt  the  execution  of  a  sentence  is 
not  stayed  by  exceptions.    G.  L.,  c.  279,  §  4. 


80  JUDICIAL  COUNCIL.  P.  D.  144. 

"Council  has  given  much  consideration.  It  is  obvious  that  for  expediting 
such  decisions  the  choice  lies  between  amending  the  present  system  so  as 
to  secure  a  more  prompt  decision  of  such  cases  by  the  Supreme  Judicial 
Court  or  creating  a  separate  court  of  appeal  for  hearing  and  determining 
such  questions  of  law;  for  example,  an  appellate  criminal  division  of  three 
judges  of  the  Superior  Court. 

The  advantages  of  a  small  separate  court  of  criminal  appeal  which 
would  have  a  short  docket  are  obvious.  ^  Such  a  court  could  be  quickly 
assembled  when  enough  cases  were  ready  for  hearing;  less  formality 
would  be  necessary  in  making  up  the  record  for  three  judges  only  and  for 
three  judges  of  the  trial  court;  the  cases  would  be  reached  and  heard 
without  the  delay  incident  to  the  hearing  and  decision  of  criminal  cases 
which  are  less  in  number  than  7  per  cent  of  all  the  cases  on  the  docket  of 
the  court;  and  a  decision  ought  to  be  reached  in  them  more  promptly 
than  is  possible  when  they  are  31  or  39  in  number  on  a  docket  of  488  or 
526  cases  in  all. 

On  the  other  hand,  the  creation  of  a  Superior  Court  of  criminal  appeal 
with  a  provision  that  its  decision  is  to  be  final  under  all  circumstances  or 
final  subject  to  a  limited  right  of  appeal  in  some  of  the  cases  before  it  is 
as  radical  a  departure  from  the  traditions  of  the  Massachusetts  judiciary 
as  can  well  be  imagined.  And  to  that  it  must  be  added  that  the  Superior 
Court  is  today  in  such  a  condition  that  experiments  in  its  organization 
and  work  ought  not  to  be  tried  at  the  present  time.  It  has  a  badly  con- 
gested docket  to  deal  with;^  with  the  two  judges  added  this  year  it  has 
now  thirty-two  full-time  judges,  and  it  has  to  rely  on  the  services  of  judges 
called  up  from  the  District  Courts  to  help  in  preventing  a  further  increase 
in  the  congestion  in  its  docket.  And  lastly,  the  creation  of  a  Superior 
Court  of  criminal  appeal  ought  to  be  considered  in  connection  with  or  as 
part  of  a  possibly  more  extensive  reorganization  of  the  judicial  system  of 
the  Commonwealth.  A  reorganization  of  the  whole  judicial  system  of 
the  Commonwealth  is  a  matter  which  the  Judicial  Council  is  not  prepared 
to  deal  with  at  the  present  time. 

On  the  other  hand,  the  Council  hesitates  to  make  any  suggestions 
which  add  to  the  burdens  of  the  Supreme  Judicial  Court.  The  Supreme 
Judicial  Court  as  the  court  of  final  resort  has  been  wo'rking  for  many 
years  and  is  working  today  under  great  pressure,  but  to  great  advantage 
in  hearing  and  determining  questions  of  law.  With  three  exceptions  only 
it  has  finished  its  docket  year  in  and  year  out  for  twenty-seven  years, 

1  There  were  31  criminal  cases  out  of  488  on  the  docket  of  the  Supreme  Judicial  Court  in 
the  year  ending  September  1,  1924,  and  39  out  of  526  on  its  docket  for  the  year  ending  Sep- 
tember 1,  1925. 

2  In  the  year  ending  June  30,  1925,  although  the  Superior  Court  succeeded  in  preventing 
further  congestion  in  its  criminal  docket  it  went  behind  in  its  docket  as  a  whole.  At  the  end 
of  that  year  there  were  2,728  more  cases  on  the  whole  docket  than  there  were  at  the  end  of 
the  year  preceding. 
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and  the  exceptions  in  which  the  docket  was  not  finished  have  been  over- 
come. Doubtless  that  record  goes  further  back,  but  so  much  is  within 
the  memory  of  those  now  living.  This  has  been  accomplished  by  great 
effort  and  (as  we  have  said)  we  hesitate  to  add  or  to  seem  to  add  to  the 
burdens  of  the  court.  But  to  anticipate  the  effect  of  the  recommendation 
which  we  are  about  to  make,  our  suggestion  does  not  put  additional  work 
upon  the  court.  It  consists  only  in  securing  more  prompt  disposition  of 
less  than  7  per  cent  of  the  work  which  the  court  now  has. 

Whatever  difference  of  opinion  may  exist  as  to  what  ought  to  be  done, 
there  can  be  and  so  far  as  we  know  there  is  no  difference  of  opinion  as  to 
the  necessity  of  something  being  done  and  done  without  delay  to  bring 
to  an  end  the  defect  in  the  administration  of  justice  in  Massachusetts, 
which  comes  from  the  fact  that  ordinarily  it  takes  eleven  months  to  get  a 
final  decision  upon  a  question  of  law  (arising  in  a  criminal  case)  as  to  which 
there  is  a  reasonable  doubt. 

Under  these  circumstances  the  Judicial  Council  recommends  that  a 
statute  should  be  enacted  providing  that  questions  of  law  arising  in  crim- 
inal cases  should  be  entered  in  the  court  for  the  Commonwealth  or  in  the 
court  for  the  county  in  which  the  case  was  tried,  whichever  has  the  earlier 
sitting  after  the  exceptions  are  allowed,  the  appeal  taken  or  the  report 
signed.  And  they  suggest  that  the  court  for  the  Commonwealth  should 
hold  an  adjourned  sitting  at  the  end  of  June  for  hearing  and  determining 
questions  of  law  in  criminal  cases. 

In  1925  (by  St.  1925,  c.  279)  a  speedy  method  was  adopted  of  carrying 
questions  of  law  to  the  full  court  in  proceedings  or  trial  upon  an  indict- 
ment for  murder  or  manslaughter.  The  Council  recommends  that  a 
justice  of  the  Superior  Court  presiding  at  a  proceeding  or  trial  upon  an 
indictment  or  upon  a  complaint  for  any  other  offence  should  be  given 
authority  to  make  that  act  applicable  to  the  proceeding  or  trial  in  ques- 
tion. There  are  great  delays  in  complying  with  the  present  practice  as 
to  drawing  up  bills  of  exceptions.  In  that  connection  the  Council  suggests 
that  it  is  worth  while  to  provide  that  in  drawing  a  bill  of  exceptions  in 
criminal  cases  the  defendant  be  allowed  to  use  the  stenographic  report 
(where  the  evidence  has  been  taken  by  a  stenographer)  without  change, 
except  when  and  so  far  as  the  defendant's  counsel  and  the  district  attorney 
agree  that  a  portion  of  the  evidence  set  forth  in  the  report  is  not  material. 

A  draft  of  an  act  to  carry  these  recommendations  into  effect  is  annexed. 

When  there  is  an  original  indictment  for  manslaughter  only  the  case 
may  or  may  not  be  a  particularly  serious  one.  In  the  opinion  of  the 
Council  the  procedure  brought  into  being  by  St.  1925,  c.  279,  ought  not 
to  apply  to  cases  of  manslaughter  unless  the  presiding  justice  so  directs. 
A  change  to  that  effect  has  been  made  in  the  draft  act  hereto  annexed. 

Signed  by  all  the  Members  of  the  Council. 
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An  Act  to  expedite  the  Decision  of  Questions  of  Law  in  Criminal  Cases. 

{Annexed  to  the  foregoing  Special  Report  of  February  24,  1926.) 

Section  1.  Section  seven  of  chapter  two  hundred  and  eleven  of  the  General 
Laws  is  amended  by  inserting  at  the  beginning  thereof  the  words :  —  Questions  of 
law  in  criminal  cases  which  are  entered  upon  the  docket  of  the  full  court  shall  be 
argued  in  their  order  unless  the  court  for  cause  directs  otherwise  before  any  civil 
cases  are  argued  and  thereafter,  —  and  by  the  insertion  of  the  words :  —  in  civil 
cases,  —  before  the  words  "which  are  entered",  —  so  that  the  whole  section  shall 
read  as  follows:  —  Questions  of  law  in  criminal  cases  which  are  entered  upon  the 
docket  of  the  full  court  shall  be  argued  in  their  order  unless  the  court  for  cause 
shown  directs  otherwise  before  any  civil  cases  are  argued  and  thereafter  questions 
of  law  in  civil  cases  which  are  entered  upon  the  docket  of  the  full  court  shall,  when 
reached,  be  argued  in  their  order  if  either  party  is  ready,  unless  the  court  for  good 
cause  shown  postpones  the  argument.  But  no  party  shall  be  compelled  to  be 
ready  for  argument  within  ten  days  after  the  question  has  been  duly  reserved  of 
record  in  the  court  in  which  the  case  is  pending. 

Section  2.  Section  twelve  of  chapter  two  hundred  and  eleven  of  the  General 
Laws  is  amended  by  inserting  after  the  words  "at  such  sitting"  the  words:  — 
questions  of  law  in  criminal  cases  arising  in  any  county  in  the  commonwealth 
and,  —  and  by  inserting  the  words:  —  in  civil  cases,  —  before  the  words  "arising 
in  the  counties  of  Barnstable",  —  and  again  before  the  words  "arising  in  other 
counties",  —  so  that  the  whole  section  shall  read  as  follows:  —  A  law  sitting  of 
the  court  for  the  commonwealth  shall  be  held  annually  at  Boston  on  the  first 
Wednesday  of  January  and  may  be  adjourned  to  places  and  times  most  conducive 
to  the  despatch  of  business  and  to  the  interests  of  the  public.  At  such  sitting 
questions  of  law  arising  in  criminal  cases  in  any  county  in  the  commonwealth  and 
questions  of  law  arising  in  civil  cases  in  the  counties  of  Barnstable,  Essex,  Middle- 
sex, Norfolk,  Plymouth  and  Suffolk,  and,  by  consent  of  the  parties  filed  in  the 
case  such  questions  in  civil  cases  arising  in  other  counties  and  such  questions  for 
which  no  other  provision  is  made,  shall  be  entered  and  determined. 

Section  3.  Section  thirty-two  of  chapter  two  hundred  and  seventy-eight  of 
the  General  Laws  is  amended  by  adding  at  the  beginning  thereof  the  following:  — 
Appeals,  exceptions  or  reports  shall  be  entered  by  the  defendant  within  ten  days 
after  the  appeal  is  taken,  the  exceptions  are  allowed  or  the  report  is  signed,  at  the 
next  law  sitting  of  the  supreme  judicial  court  for  the  county  in  which  the  case  is 
pending  or  at  the  sitting  including  an  adjourned  sitting  of  the  court  for  the  com- 
monwealth, whichever  comes  first  after  the  appeal  is  taken,  the  exceptions  are 
allowed  or  the  report  is  signed,  —  and  by  the  insertion  of  the  following  words 
before  the  words  "or  neglects",  to  wit:  —  within  said  ten  days,  —  and  by  striking 
out  the  words  "the  superior  court  may,  upon  application  of  the  district  attorney 
and  after  notice,  order  that  the  appeal,  exceptions  or  report  be  dismissed  and  that 
the  judgment,  opinion,  ruling  or  order  appealed  from,  excepted  to  or  reported  be 
affirmed"  and  substituting  therefor  the  words:  —  The  appeal,  exceptions  or  re- 
port shall  be  dismissed  by  the  superior  court  as  matter  of  course  unless  further  time 
is  granted  by  a  justice  of  the  supreme  judicial  court  and  the  judgment,  opinion, 
ruUng  or  order  appealed  from  excepted  to  or  reported  be  affirmed,  —  so  that  the 
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whole  section  shall  read:  —  Appeals,  exceptions  or  reports  shall  be  entered  by  the 
defendant  within  ten  days  after  the  appeal  is  taken,  the  exception  is  allowed  or 
the  report  is  signed  at  the  next  law  sitting  of  the  fuU  court  of  the  supreme  judicial 
court  for  the  county  in  which  the  case  is  pending  or  at  the  sitting  including  an 
adjourned  sitting  of  the  court  for  the  commonwealth,  whichever  comes  first  after 
the  appeal  is  taken,  the  exceptions  are  allowed  or  the  report  is  signed.  If  the  de- 
fendant neglects  to  enter  his  appeal,  exceptions  or  report  in  the  supreme  judicial 
court  within  said  ten  days,  or  neglects  to  take  the  necessary  measures  for  hearing 
of  the  cause  in  the  supreme  judicial  court,  the  appeal,  exceptions  or  report  shall  be 
dismissed  by  the  superior  court  as  matter  of  course  unless  further  time  is  granted 
by  a  justice  of  the  supreme  judicial  court  and  the  judgment,  opinion,  ruling  or 
order  appealed  from,  excepted  to  or  reported  be  affirmed. 

Section  4.  Section  thirty-three  A  of  chapter  two  hundred  and  seventy-eight 
of  the  General  Laws  is  amended  by  inserting  at  the  beginning  thereof  these  words: 
—  This  section  and  sections  thirty-three  B  to  thirty-three  G,  inclusive,  shall  apply 
to  any  proceedings  or  trial  upon  an  indictment  for  murder  or  upon  an  indictment 
or  complaint  for  any  other  offense  brought  within  this  act  by  an  order  of  a  justice 
of  the  superior  court  under  the  following  authority:  a  justice  of  the  superior  court 
presiding  at  any  proceedings  or  trial  upon  an  indictment  or  complaint  for  any 
offense  may  enter  an  order  directing  that  the  proceeding  or  trial  in  question  shall 
be  governed  by  sections  thirty-three  A  to  thirty-three  G.  And  sections  thirty- 
three  A  and  thirty-three  B  are  amended  by  striking  out  the  word  "manslaughter" 
in  the  fifth  line  of  section  thirty-three  A  and  in  the  second  line  of  section  thirty- 
three  B  and  substituting  therefor  the  words:  —  upon  an  indictment  or  complaint 
for  any  other  offense  brought  within  sections  thirty-three  A  to  thirty-three  G, 
inclusive,  by  an  order  of  a  justice  of  the  superior  court.  Section  thirty-one,  as 
amended  by  section  two  of  chapter  two  hundred  and  seventy-nine  of  the  acts  for 
the  year  nineteen  hundred  and  twenty-five,  and  section  fifteen  of  chapter  two 
himdred  and  eleven  of  the  General  Laws,  as  amended  by  section  five  of  said  chap- 
ter two  hundred  and  seventy-nine,  are  amended  by  striking  out  the  word  "man- 
slaughter" wherever  it  occurs  in  said  sections  and  substituting  for  it  the  words:  — 
a  case  brought  within  sections  thirty-three  A  to  thirty-three  G,  inclusive,  by  an 
order  of  a  justice  of  the  superior  court.  And  said  section  thirty-one  is  further 
amended  (1)  by  striking  out  the  words  "five  days  except  by  consent  of  the  district 
attorney  is  allowed  by  the  court",  and  by  inserting  in  place  thereof:  —  ten  days 
is  allowed  by  the  presiding  justice,  except  that  for  cause  shown  and  specified  in 
the  order  the  presiding  justice  may  within  said  ten  days  grant  an  extension  of 
time  specified  in  the  order,  in  no  event  exceeding  twenty  days  more,  and  except 
further  upon  application  made  to  him  in  writing  setting  forth  an  emergency  which 
has  arisen,  the  chief  justice  may  grant  a  further  extension  of  time  provided  the 
application  aforesaid  is  made  within  the  maximmn  period  of  time  hereinbefore  set 
forth,  —  and  (2)  by  the  insertion  of  the  following  words  before  the  words  "the 
clerk  immediately",  namely:  —  in  reducing  exceptions  to  writing  the  defendant 
shall  be  at  hberty  to  state  the  evidence  in  the  case  as  it  is  set  forth  in  the  steno- 
graphic report  (where  the  evidence  has  been  taken  by  a  stenographer)  without 
change  except  when  and  so  far  as  the  district  attorney  and  the  defendant's  at- 
torney agree  in  writing  that  a  specified  portion  is  not  material.  Errors  in  the 
stenographic  report  of  the  evidence  seasonably  called  to  his  attention  shall  be 
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corrected  by  the  presiding  justice,  —  so  that  said  section  thirty-one  shall  read  as 
follows :  —  Section  SI .  Exceptions  may  be  alleged  by  a  defendant  in  a  criminal 
case  who  is  aggrieved  by  an  opinion,  ruHng,  direction  or  judgment  of  the  superior 
court  rendered  upon  any  question  of  law  arising  at  the  trial  of  such  case  or  upon 
a  motion  for  a  new  trial  but  not  upon  a  plea  in  abatement;  provided,  that  excep- 
tions alleged  in  any  proceedings  or  trial  upon  an  indictment  for  murder  or  upon  an 
indictment  or  complaint  for  any  other  offense  brought  within  sections  thirty-three 
A  to  thirty-three  G,  inclusive,  by  an  order  of  a  justice  of  the  superior  court  shall 
be  governed  by  sections  thirty-three  A  to  thirty-three  G,  inclusive,  and  no  bill  of 
exceptions  shall  be  entered  or  considered  in  the  supreme  judicial  court  in  any  such 
proceedings  or  trial.  The  exceptions  shall  be  reduced  to  writing  and  filed  with 
the  clerk  and  notice  thereof  given  to  the  commonwealth  within  three  days  after 
the  verdict  or  after  the  opinion,  ruling,  direction  or  judgment  excepted  to  is  given, 
unless  a  further  time,  not  exceeding  ten  days,  is  allowed  by  the  presiding  justice, 
except  that,  for  cause  shown  and  specified  in  the  order,  the  presiding  justice  may 
within  said  ten  days  grant  an  extension  of  time  specified  in  the  order,  in  no  event 
exceeding  twenty  days  more,  and  except,  further,  upon  apphcation  made  to  him 
in  writing  setting  forth  an  emergency  which  has  arisen  the  chief  justice  may  grant 
a  further  extension  of  time,  provided  the  application  aforesaid  is  made  within  the 
maximum  period  of  time  hereinbefore  set  forth.  In  reducing  exceptions  to  writing 
the  defendant  shall  be  at  liberty  to  state  the  evidence  in  the  case  as  it  is  set  forth 
in  the  stenographic  report  (where  the  evidence  has  been  taken  by  a  stenographer) 
without  change  except  when  and  so  far  as  the  district  attorney  and  the  defendant's 
attorney  agree  in  writing  that  a  specified  portion  is  not  material.  Errors  in  the 
stenographic  report  of  the  evidence  seasonably  called  to  his  attention  shall  be 
corrected  by  the  presiding  justice.  The  clerk  immediately  upon  the  filing  of  the 
exceptions  shall  present  them  to  the  court,  and  if  upon  examination  thereof  by 
the  presiding  justice  they  are  found  conformable  to  the  truth,  they /shall  be  allowed 
by  him.  In  all  cases  the  district  attorney  shall  have  an  opportunity  to  be  heard 
concerning  the  allowance  of  such  exceptions.  The  provisions  of  sections  one 
hundred  and  fifteen  to  one  hundred  and  seventeen,  inclusive,  of  chapter  two 
hundred  and  thirty-one,  so  far  as  appropriate,  shall  apply  to  exceptions  taken  in 
criminal  cases. 

Section  5.    This  act  shall  take  effect  on  September  first,  nineteen  hundred 
and  twenty-six. 
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IV. 

CIRCULAR    LETTER    OF    THE    ADMINISTRATIVE    COMMITTEE  OF 
THE  DISTRICT  COURTS,   CREATED  BY  ST.   1922,   C.   532. 

doitmuinmf  aitt]:  at  MusBntlivi&tita 

ADMINISTRATIVE  COMMITTEE  OF  DISTRICT  COURTS. 

August  25,  1926. 
To  the  Justices  and  Special  Justices  of  the  District  Courts: 

The  Administrative  Committee  planned  a  series  of  regional  conferences 
for  the  late  spring  but  circumstances  beyond  our  control  compelled  a 
change  in  our  program.  We  shall  however  hold  these  conferences  the 
coming  fall  and  early  winter.  In  this  letter  we  desire  to  briefly  call  your 
attention  to  certain  matters  which  we  intend  to  discuss  further  at  the 
coming  conferences. 

Order  where  Sentence  is  for  More  than  Six  Months. 

There  seems  to  be  doubt  as  to  just  what  form  of  order  should  issue  in 
cases  in  which  the  sentence  is  for  more  than  six  months,  the  defendant, 
at  the  time  of  the  original  imposition  of  the  sentence,  not  claiming  an 
appeal.  There  is  no  doubt  the  sentence  can  be  imposed  by  the  Court 
but  no  order  can  be  issued  requiring  the  sentence  to  be  executed  until 
the  twenty-four  hours  have  elapsed.  The  defendant  therefore  remains 
in  the  custody  of  the  Court  upon  the  original  bail  or  upon  bail  which  may 
be  fixed  by  the  Court  at  the  time  of  the  sentence.  The  practical  effect 
is  merely  a  statement  on  the  part  of  the  Court  that  the  defendant  will 
be  sentenced  for  a  period  in  excess  of  six  months.  If  the  defendant  then 
and  there  takes  an  appeal  the  matter  is  closed.  If  he  does  not  it  remains 
open  until  he  has  had  the  opportunity  later  on  as  given  in  Chapter  218, 
Section  31  of  the  General  Laws. 

Where  it  is  necessary  to  issue  an  order  of  commitment  the  Committee 
suggests  that  the  ordinary  order  or  warrant  be  changed  by  inserting  in 
an  appropriate  place  the  following  paragraph  — 

The  said  sentence  being  one  of  more  than  six  months,  the  said  defendant  not 
then  and  there  claiming  an  appeal  to  the  Superior  Court,  the  said  defendant  is 
then  and  there  ordered  by  said  Court  to  be  committed  to  the  jail  in  said  , 

there  to   await   commitment  upon   said   sentence  until   the  day 

of  current  at  nine  o'clock  in  the  forenoon,  and  upon  the  last-named 

day  and  hour  to  be  brought  before  said  Court  and  then  and  there  to  be  committed 
upon  the  sentence  above-named  or  to  appeal  therefrom. 
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Notice  to  Defendants  on  Writs  and  Summons. 

It  has  been  suggested  to  the  committee  that  many  defendants  in  civil 
actions  come  to  the  Court  Room  on  the  return  day  not  understanding 
that  they  have  an  opportunity  to  appear  and  file  an  answer,  either  in 
person-  or  through  attorney  at  a  later  date.  In  one  of  the  Courts  it  has 
been  found  very  effective  to  have  printed  upon  the  writ  and  summons 
the  following: 

Notice  to  Defendants. 

You  need  not  appear  personally  in  Court  on  the  Saturday  designated,  but  if 
you  claim  to  have  a  defense  you  must  file  in  the  Clerk's  Office  an  answer  in  writing 
on  or  before  the  succeeding  Wednesday,  else  judgment  is  fiable  to  be  entered  by 
default. 

It  seems  to  the  Committee  that  like  action  by  all  the  Courts  might 
facilitate  matters  and  give  to  defendants  information  which  they  are 
really  entitled  to  receive. 

Appeal  in  Delinquency  Cases. 

The  question  has  arisen  as  to  the  right  of  appeal  in  delinquency  cases 
and  it  appears  that  there  is  a  difference  in  procedure  on  the  part  of  the 
several  Courts.  The  Committee  is  of  the  opinion  that  the  appeal  is  the 
right  of  the  child  arid  not  of  any  other  person.  Robinson  v.  Common- 
wealth, 242  Mass.  401. 

.  .  ,  that  the  appeal  is  from  the  adjudication  of  delinquency  and  there 
is  no  appeal  at  any  later  time  even  if  there  should  be  an  order  of  commit- 
ment at  such  later  time.  As  a  matter  of  practice  the  child  should  be 
notified  of  the  right  to  appeal  when  the  adjudication  of  delinquency  is 
made  and  this  right  should  likewise  be  extended  to  the  parent. 

Civil  Cases. 

Your  Committee  has  received  an  increasing  number  of  complaints  of 
delay  in  decisions  of  civil  causes  on  the  part  of  Justices  and  Special  Justices 
alike.  Parties  and  counsel  are  entitled  to  decisions  without  unreasonable 
delay.  We  are  confident  this  word  will  serve  to  stimulate  the  Justices 
to  prompt  decisions. 

Driving  a  Motor  Vehicle  while  under  the  Influence  of  Intoxicat- 
ing Liquor. 

The  law  is  for  the  most  part  being  well  administered  but  cases  continue 
to  be  reported  to  us  where  second  offenders  are  punished  by  fine  only 
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in  clear  violation  of  the  mandate  of  the  Legislature.  This  has  happened 
where  the  defendant  has  been  twice  before  the  same  Court  and  in  such 
cases  there  would  seem  to  be  no  excuse.  We  feel  that  each  individual 
Justice  owes  an  obligation  to  the  public  and  to  fellow  Justices  to  exercise 
the  greatest  care  on  his  own  part  and  to  require  such  of  other  Court  officials 
in  cases  of  this  character.  Moreover  we  have  to  frankly  say  that  we 
believe  any  Justice  is  wrong  in  his  judgment  who,  having  any  reasonable 
cause  to  believe  the  defendant  is  a  second  offender,  fails  to  impose  the 
jail  sentence  which  is  provided  even  for  first  offenders.  Technical  failures 
in  proof  may  require  a  finding  of  "Guilty  of  first  offence  only,"  but  that 
should  not  place  a  defendant  automatically  within  the  class  of  first  offenders 
for  whom  a  fine  is  the  generally  accepted  penalty.  A  seemingly  eager 
grasping  for  a  legal  reason  for  a  fine  rather  than  imprisonment  will  be 
interpreted  by  the  public  as  a  disregard  of  the  law  and  will  not  help  to 
restore  any  impaired  confidence  in  the  Courts. 

I 

■        Commitments  to  Penal  Institutions  and  Training  Schools. 

It  seemed  wise  and  likely  to  be  mutually  beneficial  for  the  Committee 
to  visit  the  various  penal  institutions  and  the  training  schools  of  the  state 
and  after  conference  with  the  executives  thereof  to  pass  on  to  you  any 
recommendations  with  reference  to  the  types  to  be  committed  to  each 
of  such  institutions.  Accordingly  we  have  visited  the  penal  institutions 
but  have  not  yet  inspected  the  training  schools.  We  desire  to  make 
certain  suggestions  with  reference  to  the  types  to  be  committed  to  each 
such  institution  in  order  that  there  may  be  better  knowledge  on  the  part 
of  the  Justices  of  the  especial  value  of  each  particular  institution  and  also 
that  the  institutions  themselves  may  not  be  burdened  or  hampered  by 
the  commitment  of  individuals  for  whom  there  are  no  especial  advantages 
or  benefits  to  be  obtained  by  such  commitment  to  that  particular  institu- 
tion. 

We  desire  first  to  state  that  we  have  made  a  very  thorough  examination 
of  the  Reformatory  for  Men  at  Concord  and  that  we  find  no  evidence 
whatever  to  sustain  the  criticisms  and  rumors  which  have  been  so  preva- 
lent throughout  the  state  as  to  the  moral  conditions  therein.  In  our  judg- 
ment there  need  be  no  hesitation  in  committing  to  this  institution  defend- 
ants for  whom  the  institution  can  offer  any  reformative  service. 

For  both  the  Reformatory  for  Women  at  Sherborn  and  the  Reformatory 
for  Men  at  Concord  we  recommend  that  the  following  be  the  guiding 
principles  in  commitments: 

Age.  —  As  a  rule  not  under  17  years  nor  over  30. 

Mentaliiy.  —  Borderline  cases  of  feeble-mindedness  or  insanity  should 
be  committed  to  other  institutions  such  as  the  feeble-minded  schools 
or  insane  hospitals. 
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Previous  History.  —  If  the  prisoner  has  a  record  of  repeated  arrests 
and  imprisonment  elsewhere,  it  is  not  desirable  to  commit  to  either  re- 
formatory. If  the  person  has  a  record  of  other  arrests  but  not  of  imprison- 
ment and  there  seems  to  be  a  fair  chance  of  reformation  under  the  con- 
ditions furnished  by  the  reformatories,  exception  can  be  made  in  such 
cases. 

Second  Commitments.  —  While  no  fixed  rule  can  be  laid  down  as  to 
commitments  for  a  second  time,  it  is  recommended  that  inquiry  be  ad- 
dressed to  the  reformatory  to  obtain  the  judgment  of  those  in  charge  as 
to  whether  another  sentence  will  be  of  reformative  value  before  again 
committing  the  offender  to  the  institution. 

We  desire  to  commend  the  administration  of  both  of  these  institutions. 
It  seems  to  us  to  be  sane,  intelligent  and  to  have  in  mind  both  the  interests 
of  the  defendants  and  of  the  public. 

To  the  State  Farm  (General  Departments)  the  types  properly  com- 
mitted are  fairly  well  established  and  we  have  no  suggestions  to  make. 
Care  however  has  not  always  been  taken  to  report  to  the  Parole  Board 
in  the  cases  of  men  on  parole  from  the  Farm.  Information  of  violation 
of  such  parole  should  be  forwarded  and  the  case  be  held  open  for  sentence 
until  word  is  received  in  reply. 

Defective  Delinquents. 

The  establishment  of  the  Defective  Delinquent  Department  has  fur- 
nished an  opportunity  for  the  commitment  of  a  certain  type  for  which 
there  seemed  to  be  no  adequate  provision.  Commitments  to  this  depart- 
ment should  be  strictly  in  accordance  with  the  terms  of  the  statute  and 
departmental" regulations  which  are  in  substance  as  follows:  — 

(1)  There   must  have   been   a  prior  conviction  for   an   offence 

within  three  years. 

(2)  The  age  limits  are  17  to  25  inclusive. 

(3)  Defendants  must  be  feeble-minded. 

An  investigation  of  this  department's  facilities,  methods  of  training 
and  the  delinquents  now  in  custody  compels  our  strongly  recommending 
strict  adherence  to  the  statute  and  regulations.  Mere  feeble-mindedness 
or  delinquency  is  not  alone  sufficient  to  warrant  commitment. 
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Training  Schools. 

As  to  the  training  schools  and  for  the  present  we  make  the  following 
suggestions  only:  — 

(1)  The  age  of  the  boy  or  girl  should  be  stated  clearly  in  the 

mittimus. 

(2)  If  the  boy  or  girl  is  committed  on  the  revocation  of  a  sus- 

pended sentence  and  is  over  age  for  commitment,  the  fact 
of  the  revocation  of  the  suspended  sentence  should  be 
stated  on  the  mittimus. 

(3)  Truancy  and  waywardness  are  not,  according  to  the  statute, 

legal  grounds  for  commitment  to  the  training  schools. 

Blank  mittimi  will  be  supplied,  if  requested,  by  the  Executive  Secretary 
of  the  Training  Schools,  41  Mt.  Vernon  St.,  Boston. 

Acts  of  1926. 

The  past  year  has  witnessed  a  continuation  of  the  discussion  of  crime, 
criminals  and  the  relation  of  the  Courts  thereto.  The  minute  and  careful 
study  of  the  Judicial  Council  led  to  certain  suggestions  which  ultimately 
were  presented  by  the  Governor  to  the  Legislature.  The  Registrar  of 
Motor  Vehicles  has  continued  his  advocacy  of  changes  in  procedure  and 
increasing  severity  of  punishment  and  bills  were  filed  embodying  his 
ideas  in  the  field  of  automobile  regulation  as  well  as  in  the  larger  field. 

Your  committee  attended  the  hearings  held  by  the  Judiciary  Com- 
mittee where  there  was  full  discussion  relevant  and  irrelevant.  We  were 
not  able  to  agree  with  much  of  what  was  said  at  these  hearings  nor  could 
we  see  the  necessity  of  some  of  the  proposed  measures.  In  this  connection 
we  commend  to  your  reading  and  study  the  May  number  of  the  Massa- 
chusetts Law  Quarterly.  Nevertheless  it  is  our  duty  to  support  laws  as 
enacted  and  enforce  them  in  a  spirit  of  strict  compliance  with  the  will 
of  the  people  thus  expressed.  We  list  these  measures  enacted  into  laws 
of  special  interest  to  us  and  comment  on  each.  They  will  become  effective 
on  September  1,  1926. 

Chapter  203  amends  General  Laws,  chapter  226,  section  63,  by  pro- 
viding that  motor  vehicles  shall  not  be  included  in  the  law  relative  to 
punishment  for  the  unlawful  taking  of  boats,  vehicles  and  animals. 

Chapter  227  authorizes  amendments  of  complaints  upon  motion  of 
prosecuting  ofiicer.  Complaints  may  be  amended  in  relation  to  allega- 
tions or  particulars  as  to  which  the  defendant  would  not  be  prejudiced 
in  his  defense. 

Chapter  230.  —  An  Act  relative  to  the  punishment  for  non-appearance 
of  a  person  duly  summoned  as  a  witness  in  a  criminal  case. 
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Comment.  —  This  Act  provides  a  fine  of  not  more  than  two  hundred 
dollars  or  imprisonment  for  not  more  than  one  month,  or  both,  for  failure 
to  attend  as  a  witness  before  the  Court,  etc.  Its  usefulness  will  of  course 
depend  upon  the  extent  to  which  witnesses  fail  to  obey  summons.  We 
have  no  knowledge  as  to  how  prevalent  such  practice  is. 

Chapter  253.  —  An  Act  making  knowledge  a  necessary  requirement 
in  the  offence  of  using  a  motor  vehicle  without  authority. 

Comment.  —  The  words  "knowing  that  such  use  is  unauthorized" 
have  been  added  to  section  24  of  Chapter  90  as  amended  by  chapter  183 
of  the  Acts  of  1924  and  by  section  3  of  chapter  201,  and  section  1  of  chapter 
297,  both  Acts  of  1925.  This  provision  apparently  throws  an  added  burden 
upon  the  Commonwealth. 

Chapter  266.  —  An  Act  relative  to  the  arrest  of  persons  still  on  pro- 
bation. 

Comment.  —  This  Act  will  require  the  probation  oflBcer  in  all  cases 
except  of  drunkenness  to  arrest  a  person  who  is  still  on  probation  and  has 
violated  the  terms  thereof,  and  to  bring  him  before  the  Court  for  appro- 
priate disposition  of  his  case.  What  lies  back  of  this  Act  is  undoubtedly 
the  criticism  which  has  been  often  expressed  of  repeated  probation  and 
of  the  failure  of  probation  officers  to  bring  men  before  the  Court  for 
violation  of  their  respective  terms.  The  burden  is  of  course  upon  the 
probation  officer  but  we  urge  the  Justices  to  bear  in  mind  in  passing  upon 
such  cases  the  reason  for  the  enactment  of  this  statute. 

Chapter  267.  —  An  Act  relative  to  the  punishment  of  certain  motor 
vehicle  crimes. 

Comment.  —  This  Act  adds  certain  language  to  the  statute  with  reference 
to  the  stealing  of  automobiles  or  the  concealment  of  machines  stolen  as 
found  in  section  28  of  chapter  266,  G.  L.,  the  language  being  in  substance 
as  follows :  —  "Or  takes  an  automobile  or  motorcycle  without  the  au- 
thority of  the  owner  and  steals  from  it  any  of  its  parts  or  accessories,  or 
without  authority  of  the  owner  operates  an  automobile  or  motorcycle 
after  his  right  to  operate  without  a  license  has  been  suspended  or  after 
his  license  has  been  suspended  or  revoked  and  prior  to  the  restoration  of 
such  right  or  license  to  operate  or  without  issuance^  to  him  of  a  new  license 
to  operate."  The  maximum  penalty  is  increased  from  five  to  ten  years 
in  State's  Prison  or  (and)  from  one  year  to  two  and  one-half  years  in 
jail  or  House  of  Correction.  This  means  of  course  that  the  District  Courts 
do  not  now  have  final  jurisdiction  in  such  cases  and  where  probable  cause 
is  shown  they  should  be  transmitted  to  the  Superior  Court  in  the  usual 
way. 

Section  23  of  Chapter  90  is  also  amended  by  using  substantially  the 
language  above  quoted  beginning  "After  his  license  to  operate  has  been 
suspended  or  revoked,  etc."     Care  should  be  exercised  in  any  case  under 
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this  section  to  note  that  the  penalty  prescribed  by  the  amended  section 
28  of  chapter  266  must  be  imposed  in  cases  where  the  operation  of  the 
automobile  is  not  only  while  the  operator  is  unlicensed  but  where  such 
operation  is  without  the  authority  of  the  owner. 

Chapter  271.  —  An  Act  relative  to  probation,  suspended  sentences 
and  filing  of  complaints  in  District  Courts. 

Comment,  -r-  In  substance  this  Act  so  amends  the  existing  law  that  no 
defendant  may  be  placed  on  probation,  no  sentence  may  be  suspended 
and  no  complaint  filed  if  it  shall  appear  that  the  defendant  has  been 
previously  convicted  of  any  felony.  The  word  "felony"  is  interpreted 
in  General  Laws,  chapter  274,  section  1.  In  our  judgment  it  is  extremely 
important  that  this  law  should  be  clearly  in  the  minds  of  the  Justices 
and  the  requirements  rigidly  carried  out. 

Chapter  320.  —  An  Act  relative  to  the  criminal  records  of  offenders 
against  the  laws  of  the  Commonwealth. 

Comment.  —  The  first  section  of  this  chapter  requires  that  before  the 
amount  of  bail  of  a  prisoner  charged  with  an  offence  punishable  by  im- 
prisonment for  more  than  one  year  is  fixed  in  Court,  the  Court  shall 
obtain  from  its  probation  officer  all  available  information  relative  to 
prior  criminal  prosecution,  if  any,  of  the  prisoner,  and  to  the  disposition 
of  each  such  prosecution.  This  provision  is  likely  to  prove  difficult  of 
administration.  A  defendant  is  entitled  to  have  bail  established  in  Court 
and  it  will  not  be  always  easy  or  possible  to  obtain  the  information  appar- 
ently required.  The  principal  sources  of  information  already  available 
are  the  records  of  the  Probation  Commission  and  identification  through 
finger  prints.  Inquiries  in  these  two  directions  will  take  time.  Under 
the  circumstances,  the  word  "available"  will  have  to  be  construed  in  the 
broadest  sense  and  each  magistrate  in  each  case  so  act  as  to  meet  the 
requirements  of  the  law  in  such  a  manner  as  is  most  practicable. 

Section  2  imposes  added  burdens  upon  the  probation  officer.  He  is 
absolutely  required  in  addition  to  the  duties  heretofore  imposed  upon  him 
in  the  case  of  a  criminal  prosecution  charging  a  person  with  an  offence 
punishable  by  imprisonment  for  more  than  one  year  to  present  to  the  Court 
such  information  as  the  Commission  on  Probation  has  in  its  possession 
relative  to  prior  criminal  prosecutions  of  such  person,  the  disposition  of 
such  prosecutions  and  all  other  available  information  relative  thereto 
before  such  person  is  admitted  to  bail  in  Court  and  also  before  disposition 
of  the  case.     The  other  detailed  duties  need  not  be  enumerated  here. 

Section  3  of  said  Act  also  imposes  added  responsibilities  with  reference 
to  transmission  of  records  by  the  Probation  officer. 

Section  4  requires  the  Court  before  disposition  by  sentence  or  placing 
on  file  or  probation  of  any  criminal  prosecution  for  an  offence  punishable 
by  imprisonment  for  more  than  one  year  to  obtain  from  its  probation  offi- 
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cer  all  the  available  information  relative  to  prior  criminal  prosecutions  and 
the  disposition  thereof.  ^ 

The  Commission  on  Probation  has  already  issued  full  instructions  for 
probation  officers  which  should  now  be  in  the  hands  of  all  such  officers. 
We  shall  hope  to  develop  with  your  assistance  some  form  of  procedure 
which  will  enable  us  to  carry  out  the  terms  of  this  Act  without  the  delays 
and  expense  which  will  be  at  first  unavoidable. 

Chapter  340  should  be  thoroughly  discussed  by  each  Justice  with  the 
Clerk  as  it  makes  important  changes  in  the  law  with  respect  to  the  taking 
of  bail. 

Chapter  361  is  a  new  law  dealing  with  the  use  of  a  motor  vehicle  in 
connection  with  the  commission  of  a  felony,  of  a  larceny  and  certain  other 
offences.  The  obligation  is  upon  the  clerk  to  report  forthwith  to  the 
Registrar  of  Motor  Vehicles  the  material  facts  relative  to  such  use. 

It  is  apparent  from  the  foregoing  summary  that  the  records  of  the 
Probation  Commission  kept  at  Boston  are  to  be  of  essential  importance 
to  all  the  Courts.  A  report  made  to  your  Committee  by  this  Commission 
indicates  that  of  the  District  Courts,  26  have  been  making  full  use  of  the 
bureau  maintained  by  the  commission,  7  have  been  inquiring  but  not  to 
the  full  extent  to  be  expected,  11  have  inquired  very  rarely,  28  have  never 
inquired.  Two  of  the  Courts  only  have  not  been  sending  in  daily  records. 
Your  Committee  earnestly  recommends  the  fullest  co-operation  with  the 
Probation  Commission  both  in  transmitting  records  and  in  making 
inquiries. 

Defendants  on  Parole. 

We  urge  the  Justices  to  comply  with  the  request  of  the  Department  of 
Correction  that  they  ascertain  if  possible  whether  a  defendant  is  on 
parole  from  one  of  the  state  institutions  and  if  so  that  immediate  notifica- 
tion be  given  to  the  Department  of  Correction  no  matter  how  trivial  the 
offence  or  what  the  disposition  may  have  been. 

Appellate  Divisions. 

The  Appellate  Divisions  have  been  increasingly  busy.  It  seems  clear 
that  this  experiment  will  become  fixed  in  our  Judicial  system.  Care  in 
the  trial  and  reporting  of  cases  on  the  part  of  the  attorneys  and  the  Jus- 
tices will  be  helpful  in  furthering  the  practice  as  well  as  assisting  the 
Justices  assigned  to  this  work. 

The  attention  of  Justices  is  called  to  the  following  cases: 

Sawsik  n.  Ciborowski,  Banker  &  Tradesmen,  July  24,  1926. 
Massachusetts  Drug  Co.  v,  Bencks,  Tradesmen,  July  24,  1926. 
Adv.  Sheets  1505  and  1583. 
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Judicial  Council. 

The  Judicial  Council  are  investigating  what  statutory  changes  are 
necessary,  if  any,  to  expedite  the  disposition  of  minor  violations  of  the 
Motor  Vehicle  Law  and  ordinances.     Suggestions  from  the  Justices  are 

invited. 

FRANK   A.  MILLIKEN, 

JAMES  w.  McDonald, 

CHARLES   L.  HIBBARD, 

Administrative  Committee. 


94 


JUDICIAL  COUNCIL. 


P.  D.  144. 


I— I 

Q 
<1 


02 

^ 

1 

g 

t3 

o 

pq 

1-3 
< 

^ 

Q 

S 

P 

HH 

M 

h-l 

w 

OQ 

U 

( ; 

^ 

Q 

Cvi 

H 

^ 

(M 

O 

< 

rt 

S3 

H 

U-l 

U 
O 

p^ 

> 

^ 

r/) 

1— 1 

P 

P 

m 

en 

p 
a 

O 

13 

-•I 

< 

^ 

J 

<l 

fc 

yA 

< 

W  ^ 

H  g 

H  S 

!>  ^ 

H  O 

<1  CO 

ij 

H  g 

P 

§  O 

P  § 


<1 


O     O 


H 

en 

o 

n 

Q 

w 

Q 

12; 

CO      -w 


rt 


£ 

<N 

M 

"5 

1 

w 

00 

cq 

^^ 

U5 

1 

^ 

t^ 

CO 

■* 

CO 

lO 

Cl 

o 

fc   H  E^ 

> 
Q 

Q  «  O 

^ 

00 

1 

CO 

o 

OS 

>ra 

1 

t^ 

00 

o 

CO 

00 

■<J^ 

o 

CO 

t^ 

in 

» 

'3 

''I 

OO 

'"' 

co" 

2  fc  ^ 

3 

W 

«g« 

s 

■d 

■<*< 

00 

OO 

<M 

"co" 

OS 

~ 

■r}< 

"co" 

CO 

o 

OS 

OO 

■^ 

o 

5 

^^1 

C^ 

^ 

■* 

^t* 

-rtH 

s. 

CO 

CO 

CO 

•*" 

05 

Tf> 

^ 

^ 

„ 

TT 

o 

„ 

o 

1 

t^ 

o 

^_, 

■^ 

CO 

>. 

•^ 

05 

•rf 

OS 

CO 

o 

■^ 

CO 

OS 

-# 

CO 

CO 

CO 

CO 

3 

1-5 

^'' 

t>r 

^ 

•^ 

«  ^ 

t^ 

00 

O 

e<i 

^ 

CO 

1 

o 

t^ 

CO 

C   23 

CO 

t- 

CO 

•rt^ 

t^ 

o 

a  S 

CO 

CO 

t^ 

'fa  s 

^ 

co" 

•CO 

o 

g 

CO 

(M 

"co" 

CO 

o> 

00 

^ 

"co" 

"to" 

1 

^ 

CO 

rf4 

m 

^ 

£ 

CO 

OO 

1:^ 

o 

t^ 

t- 

> 

*A 

Hi 

s 

^    _• 

>. 

1 

l>- 

1 

05 

»o 

1 

1 

i 

CO 

O   O 

Ttl 

CO 

OS 

CO 

-<s 

OQ 

•g 

-< 

n 

^: 

-d 

•<1* 

;!, 

">o" 

1 

^_^ 

~ 

,_, 

00 

CO 

~ 

"oT 

CO 

"oT 

CO 

•* 

> 
3 

-1 

CO 

^ 

CO 

t^ 

o 

t^ 

(^ 

cci 

CCl 

1 

"uT 

o 

■^ 

OS 

CO 

1 

^^ 

lO 

CO 

c^ 

1-5 

lO 

t^ 

CO 

*"• 

'"' 

'^ 

-* 

c^ 

'"* 

o 

CO 

oj 

^ 

"m 

"^ 

CO 

"co" 

CO 

"co" 

t^ 

~co" 

1 

o 

OO 

CO 

t^ 

CD 

s 

C35 

OS 

CO 

o 

o 

o 

CO 

OS 

> 

o 

5 

[^    . 

^ 

00 

in 

CO 

CO 

CO 

CO 

t^ 

in 

■^ 

OS 

Pi   (S 

m 

CO 

c^ 

OO 

H  <! 

to 

•3 

CO 

(N 

CO 

C^ 

o 

&   H 

la 

^ 

CO 

1^ 

i 

K  5 

>j 

■    y. 

lO 

m 

.^ 

en 

CO 

00 

t^ 

■* 

,—4 

OS 

■* 

CCI 

r^ 

CO 

CO 

g  O 

3 

b> 

3   3 

t~ 

■^ 

CO 

■^ 

CO 

in 

CO 

CO 

t^ 

CO 

CO 

^ 

CO 

^ 

os_ 

05 

05 

■^ 

^^ 

■* 

^_^ 

"uT 

"oT 

CO 

"c7 

^ 

"oo" 

"co" 

in 

t^ 

>J. 

t~ 

to 

CO 

CO 

C^s 

CO 

o 

CO 

K 

°i 

o 

CO 

TJH 

OO 

3 
1-5 

'^ 

'"' 

CO 

l< 

■"^ 

oc" 













3  m 

UD 

CO 

»o 

t^ 

l~ 

OS 

■^ 

00 

00 

1^ 

OS 

■^ 

CO 

CO 

1-^ 

' 

if 

t^ 

^ 

CO 

•ra 

CO 

OS 

00 

00 

' 

no 

c 

J 

~ 

« 

(M 

"oT 

t^ 

l>- 

"co" 

Tt^ 

t^ 

t~ 

1 

o 

ira 

t^ 

CO 

in 

^5 

M 

■* 

o 

o 

CO 

OS 

CO 

t^ 

CO 

g 

CO 

•<*^ 

'"' 

■^ 

^- 

CO 

co" 

OH 
1° 

3 

>. 

t^ 

CO 

■* 

"oT 

00 

"co" 

00 

^ 

">o" 

CO 

CCI 

la 

t^ 

Tt< 

•<** 

Oi 

•* 

o 

OS 

t^ 

o 

OS 

•^ 

CO 

00 

CO 

■^ 

w 

p^  g 

s 

3 

in 

o 

m  5 

Ui 

'^ 

J 

"S 

t^ 

05 

o 

"i* 

CO 

OS 

CD 

■<*H 

in 

3 

b.> 

M 

00 

OS 

CO 

o 

(-» 

00 

o 

ss 

. 

CO 

Its 

00 

CO 

co" 

t-^ 

00 

f^ 

~ 

(M 

~ 

OS 

OS 

^_, 

~ 

■^ 

~ 

OO 

"71" 

^ 

■<*< 

CO 

s4 

o 

CO 

ro 

CO 

CO 

a> 

S3 

rt^ 

m 

>-5 

"* 

CO 

00 

■* 

"^ 

CO 

CO 

ta 

*"* 

in 

CO 

s" 

_« 

o 

a 

£ 

X 

a) 

^ 

;-, 

3 

a 

a 

ft 

a 

s 

^ 

a 

■"3 

a 

5 

3 

ffl 

1 

'u 

M 

Q 

3 
d 

T3 

ft 

s 

M 

Middles 
Nantuc 
Norfolk 

0 

o 

a 
5 

J4 
1 
03 

1 

1 

o 

p.  D.  144. 


APPENDIX  B. 


95 


1 

OS 

Oi 

1 

00 

OS      t- 

1 

o 

in 

OS 

oo 

to 

lO 

o 

>0     CO 

t^ 

oo 

CO 

to 

g 

a  s 

(N 

•* 

OS 

^^ 

^ 

•no 

cq 

E-i 
g 

o 

~ 

^ 

^ 

o 

1 

1 

-^ 

1 

I 

(M 

o 

1 

1 

t^ 

CO 

^ 

(M 

•^ 

OS 

w 

> 

s 

~ 

;s 

»- 

:?; 

«• 

>> 

'3 

1 

1 

t^ 

1 

^ 

■* 

OS 

CO 

cq 

OS 

^ 

^ 

t~ 

oo 

CO 

» 

,'? 

Si 

O 

1 

H 

~ 

si 

"4 

[ 

1 

00 

1 

O 

~ 

C<J 

00     OS 

cq 

1 

CO 

cq 

in 

■* 

cq 

•^ 

■* 

CO 

§ 

© 

o 

n 

0 

OS 

lO 

S^ 

s; 

t4 

1 

» 

1 

la 

■* 

05 

lO     CO 

cq 

•* 

o 

lO 

00 

f-< 

to 

■^ 

oo 

cq    ■<*< 

t^ 

>o 

CO 

2; 

3 

1-5 

N 

lO 

" 

cq 

OS 

cq" 

^^ 

fc-   —   =^   G_J 

1 

1 

1 

1 

1 

1 

1 

1     cq 

1 

cq 

1 

^ 

1 

m 

t,-a  3 

S  S  o    . 

•* 

CO 

"5 

00 

00 

oo 

Td     t^ 

1 

to 

o 

cq 

in 

Tt< 

-Q  S-C-— 

<o 

00 

t^ 

^i* 

■^ 

OS    to 

III* 

« 

cq 

cq" 

■<»< 

CO 

"3 

cq" 

00 

cq" 

s 

°'«     ^ 

s 

t-     »^    [D^ 

DO 

t^ 

-^ 

to 

to 

Tt< 

CJ 

00 

o 

in 

g 

^"iis 

t^ 

■^ 

cci 

CO 

t^    to 

lO 

t^ 

CO 

t~ 

co_ 

CM 

OS 

tt< 

•^ 

O 

•^ 

OS 

o 

~ 

~ 

•* 
~ 

o 

aj  o  m  C5 

lO 

00 

o 

CO 

to 

00 

OJ     00 

o 

o 

r- 

<j> 

-°:s-S  a 

n 

CO 

IM 

O 

-*     CO 

cq 

OS 

m 

00 

a^si 

!M 

Tt< 

cq 

'^ 

cq_ 

:^ 















— 

-3 

slljig 

CO   fe 

g  c 

>>  m  ^"b-"S'S 

o  >  S  £?2h 

1 

1 

cq 

1 

1 

1 

1 

1       CO 

1 

CCl 

1 

1 

^~* 

00 

!z:| 

J3 

G-S-^O 

• 

•3  „. 

o 

"5 

-^ 

1 

^ 

^ 

t^ 

t^    oo 

^_i 

S 

o 

115 

cq 

o 

K 

to 

00 

»o 

CO 

■<*^ 

»0     CO 

o 

CI 

CO 

-<! 

•gl 

1—1 

Oi 

CO 

t^ 

o 

to 

CO 

in 

cq 

■* 

iS 

^ 

^ 

CO 

•CO 

O 

O 

■ 

U5 

05 

a> 

"5 

CO 

t^ 

o 

0>     CO 

1 

00 

■* 

^ 

^ 

00 

O 

■<J< 

02 

r- 

M 

t^ 

CO     t^ 

o 

t^ 

o 

"^ 

w 

1 

(M 

lO 

■* 

■"- 

"'l 

t< 

■«! 

(3 

_^ 

O 

cn 

o 

W 

00 

00    to 

o 

U5 

CO 

o 

t§ 

^ 

>o 

o 

OS    oo 

rH 

o 

•<i< 

lO 

(M 

to 

t^ 

tp 

CO 

to 

m 

'3 

to 

o 

o 

tt 

Tj* 

^_, 

t^ 

to 

oo 

Oi 

"to" 

t^     00 

»o 

"oT 

^__, 

o 

^^ 

cq 

> 

lO 

to 

o 

00 

o    ^ 

I>- 

t^ 

OS 

■* 

i 

i-H 

CO 

lO 

oo 

CO 

cq 

U5 

to 

cq 

5 

-i 

" 

CO 

00 

o 

(M 

^_, 

OS 

■^ 

Oi 

to 

T-H        O 

cq" 

„ 

o 

"co~ 

05 

^ 

lO 

oo 

i<5 

o 

b 

»-< 

CO 

"^ 

c^ 

^^ 

<n 

—1     CO 

-^ 

OS 

OS 

CO 

3 

■<i^" 

cq" 

CO 

t>r 

^ 

»-3 

'^ 

CO 

i 

• 

1 

5 

OP 

fl 

« 

^ 

tH 

z 

a 

o 

^ 

01 

"3 

1 

g 

1 

3 

i 

3 

fl 

-0 

i 

1 

fl 
03 

"o 

3 

o 

s 

1 

CQ 

o 

1 

pq 

M 

ffl 

P 

H 

M  M  s  :?  ;? 

s 

^ 

d  oo 


-5 « 


S  S  .5  6 

^  -t3  -O  3 

a  -2  ^  2 

►^  fl  fl  ,9 

1^  IH  M  U 


.s  o 


^    g  ";3 


«£ 

<2 
fl 

.a 
a 

'3 

fl 

f. 

o 

-+^ 

+i 

tJI 

-n 

fl 

fl 

cd 

c^ 

^ 

a 

•-* 

^ 

T1 

cq 

cq 

0) 

M 

bn 

fl 

> 

0 

fl 

1 

fl 
4>i 

C3 

T! 

T1 

^ 

_3 

_3 

h 

►S  t3  -^ 


96 


JUDICIAL  COUNCIL. 


P.  D.  144. 


rn   ^ 

m 

g    « 

^    H 

1    ^ 
?    < 

w  w 

0 

n^ 

<!    ■ 

P 

I2;    cc" 

^ 

q  ^ 

0 

M  <; 

5^ 

«  h^l 

u 

H 

«  1^ 

n 

1?     K 

1?; 

<1     H 

r« 

^1 
«  0 

0 

W 

pq 

.  ^ 

^ 

,_, 

>H 

0 

^ 

en 
13 

1 

I-; 

■< 

a 

-  ^ 
^   S 

-^   0 

H 

n 

^  U 

"I 

'^, 

M 

^ 

0 

(M 

& 

0    '=0 

0 

H    <M 

>— 1 

ii 

■^    O 

1> 

h 
0 

rn 

H   0 

r/) 

(U 

1'" 

0 

■$ 

H    W 

< 

0 

«  ;?; 

s 

„  p 

M 

S  •-» 

a 

5 

H 

•S 

0 

0) 

H     Q 

rt   ,^, 

T— 1 

CO 

J2 

«^^ 

1—1 

13 

?i    P3 

« 

H  i^ 

w 

S^ 

s 

fe 

<1 

Eh     h 

pq 

t3   0 

<1 

P5 

^     « 

<J 

H   y 

^ 

s 

Q     H 

cs 

0 

m 

n 

< 

i 

IM        1       to 

1 

CO 

■<(< 

^ 

^ 

0 

1 

CO 

t^    t~ 

^ 

« 

00 

to 

00 

t^ 

0 

CO 

CO 

00 

to 

t«  0 

> 

rt" 

m  " 

(3 

a.  H  f" 

>L 

t^     rt     to 

0 

CO 

CO 

t^ 

05 

10 

1 

CT. 

l:^    -* 

t^ 

0 

-^ 

«n    05 

•<)< 

0 

t>- 

•^ 

g 

t~    -< 

00 

^ 

» 

'1. 

cq 

'^ 

(M 

cq 

cq    0 

CO 

to 

P    r      ^ 

cu  fe  0 

s  °  « 

egg 

i 

w 

>j 

■d 

0    -*    to 

•«< 

^ 

"^ 

-* 

10 

CO 

!>. 

"^ 

00    CO 

0 

00 

> 

C^     to     CO 

>o 

CO 

0 

CO 

0 

to 

cq    ■* 

cq 

M 

■* 

t- 

1— • 

0 

S  s  fc 
p  «  n 

u 

^ 

•*" 

IM     05     0 

-* 

t^ 

IN 

CO 

1 

00 

o> 

cq 

>L 

kC     to     cn 

00 

TtH 

to'    to 

00 

1-1     00 

t^ 

1^ 

CO 

«o 

■^ 

0   10 

to 

*"* 

'"* 

cj" 

to 

*"* 

>o 

_ 

- 











t>.     10     t>- 

1 

10 

01 

1 

to 

>o    CO 

■^ 

to 

fa  " 

CO     0 

00 

cq 

r- 

00 

05 

T-H        ^ 

05 

cq 

a  i 

•CO 

CJ 

03 

^ 

cq 

0 

§ 

1       1     cq 

~ 

■* 

T»i 

00 

>o 

cq 

1 

00 

CO    in 

•* 

to 

iO 

■0    01 

>o 

•J 

g 

c<< 

10 

•J 

(5 

go 

>^ 

1    -*   t^ 

1 

0 

0 

■* 

»o 

00 

CO 

•« 

cq 

IM 

e^ 

■>tl 

i-t    -.ji 

Tt> 

00 

■3 

to 

-1 

1^ 

0 

0 

£■1 

1       00     00 

(M 

>« 

,_, 

,_, 

^_, 

t^ 

CO 

Tjl 

0    t- 

^ 

00 

^ 

E 

« 

'"' 

>o 

CO 

>o 

to 

CO 

0 

£  S 

^&: 

00      CKl      -H 

OS 

•* 

0 

CO 

0 

~^ 

e<i 

~^ 

Oi     -^ 

•rtl 

lO 

>, 

c«    00 

■^ 

00 

to 

t^    t^ 

0 

"-5 

cs 

CO 

CO 

0 

CO 

t2 

"^ 

cq 

i 

1-1      r-l      *H 

1 

C^) 

<M 

^_l 

"co" 

00 

1 

00 

tX     CO 

•o 

05 

Ttl 

00 

10      -rfl 

>o 

0 

•* 

It- 

> 

a 

s 

m    . 

>» 

oa    »-i    0 

0 

« 

10 

t^ 

CO 

vz 

-*    to 

to 

le  a 

.-<      CO      CO 

cq 

0 

01 

00 

t~     00 

H   < 

■3 

cq 

CO 

00 

t  ^ 

E^ 

^ 

CO 

-  2 

s 

w 

s  e 

|i 

bl 

IM     0     t^ 

t^ 

0 

to 

to 

0 

cq 

t* 

00     CO 

0 

Til      03      05 

CO 

■* 

00 

■^ 

>o    0 

T|i 

CO 

-* 

t^ 

e^ 

■* 

OJ 

5 

-1 

cf 

Tin" 

t^   rt   rt 

10 

to 

CO 

cq 

t^ 

0 

^_, 

02 

0   0 

0 

cq 

>^ 

to    00    Cvl 

00 

to 

•-dH 

TJH 

CO 

.-1    to 

°i 

r- 

CO    to 

«5 

9 

^ 

^ 

etT 

00 

00" 

- 

^     • 

t^     CO     tH 

CO 

in 

0 

CO 

"^ 

QO 

1 

^*H 

cq    CO 

to 

10 

•0     t^     CO 

10 

00 

tt< 

0 

ii 

^ 

0 

to 

lO    05 

cq 

cq 

to 

c 

;> 

~ 

~ 

05 

00    -*    to 

"cT 

00 

"oT 

o> 

1 

00 

to    0 

^_, 

-* 

^1 

£ 

Tl       -OH       t» 

CO 

CO 

0 

0 

-*    10 

0 

cq 

g 

M 

10 

-* 

co" 

0  8 

g>H 

6  fc 

s 

>» 

0     CT     IC 

<M 

00 

t^ 

"co" 

to 

to 

"c7 

•^ 

CO     C3 

T)< 

^ 

CO    <n    -* 

0 

0 

00 

cq 

1-1    -^ 

00 

69 

"3 

»o 

(M 

•0 

t^ 

■* 

to 

to 

0" 

«  1 

< 

w 

»"' 

as 

S  0 

0 

^"2 

00     to     CO 

to 

~oo" 

~ 

cq 

0 

00 

03 

0 

CO    00 

^^ 

a> 

0 

'J"     rt     00 

0 

t^ 

OJ 

0    to 

0 

^H      Tjl 

00 

CO 

CO     ■* 
CO 

t^ 

00 

00     CO     0 

cq 

Tt< 

~io 

~ia 

~co" 

~^ 

■^ 

t~ 

T*<      CO 

10 

CO 

>^ 

cq    CO    10 

Oi 

0 

-H      iO 

a, 

03 

t? 

(M_ 

cq 

CO 

'^l 

00 

i3 
1-5 

^ 

Tli" 

cq" 

7-^     to 

co" 

00 
CO 

«• 

© 

9 

3   2    ■ 

fl 

tH 

M 

a 

M     • 

u 

a 

m 

3 
p. 

a 

<u 

M 

0 

si 

a 

Barnsta 
Berkshi 
Bristol 

s 

3 

p 

1 

3 

a 

T3 
P. 

1 

Middles 
Nantuc 
Norfolk 

1  ^ 

fL|    CO 

i 

p.  D.  144. 


APPENDIX  B. 


97 


, 

»-* 

•S  s 

03 

30      CO 

1 

— 1      CO      05      "*< 

1      to    >o    rt    ■-; 

■^      10 

^      <;0      CO      CO 

00    OS    r»    to 

cs 

TO 

OS      —( 

g 

a  § 

ci 

•no 

i 

o 

o 

1 

1       tM 

1 

^ 

i^    0     tH     00 

1       1     to    0    C<) 

^ 

O 

w 

■^ 

TO 

to 

H 

g 

S2d 

Is 

3 

5k 

>> 

I 

10     00 

1 

IC 

to    in    CO    N 

1      00     0     ^     N 

00 

CO 

•3 

TO 

•* 

is 

s 

a 

■«J 

H 

-§■§ 

^ 

1       *>• 

I 

W3 

irj    »o    •-)    ^H 

1         1       0     IM     -*< 

rt 

a 

<M            ■>»< 

tH     TO     ■* 

TO 

o 

^ 

n 

CO       T-H 

OiOtOOCOO-OrtO 

00 

Tjl     -^ 

»o 

C^     CO     »-l     cs 

TO     00     -*     00 

1-= 

cq           10 

r~1                -«aH_     CO 

TO- 

s.s|g-a 

1 

1     1 

1 

o< 

1           1         rt      -H 

1     1     1    >o    1 

03 

^^^^6 

S'S  § 

•** 

0    00 

•^ 

"c7" 

CO     TO     ^     00 

'       S     M      S      to 

00 

00     »-( 

0 

10     00     OS     CO 

^  S-ar3 

00 

e^           01^ 

CO     to    t^    t-^ 

t^ 

o 

►a 

III- 

^ 

<N 

rjT   rt 

s 

"ona         • 

CO 

OS     UD 

,_, 

Cq 

TO     to     to     10 

1        t^      -^JH      C3S      t-H 

-* 

"-.2  k''^ 

10 

OS      »0 

C^ 

•«4<     •**<     CO     C<J 

10     OS     'St     TO 

S 

•^  o)  2  fe 

00 

TO     rt     05^ 

-*     -aH     cq     to 

"i 

i§5| 

o 

ii-^  f^ 

fe-^       T3 

^_5 

0:  <w 

cT 

*-t 

Tf(     to     -H     ^ 

1       (M     CD     J-.     OS 

S. 

cq 

CO      CO 

00 

cq    ro    ■*    o? 

0     CO     00     t^ 

to 

illi 

CO 

o_ 

CM     rt     C5     TO 

TO- 

,^ 

'C 

llllll 

1 

1      <N 

' 

' 

1      1      r    <M 

1       IM        1       TO     <-l 

0 

;S  2 

1 

5-S-°o 

to 

"cs     • 

<M 

■**    t-^ 

00 

,_^ 

■^    CO    to    to 

1       C^     t-     ®     OS 

s? 

pi 

•Si 

^^ 

10    -* 

M     to     »0     CO 

10     0     00     OS 

t^ 

■< 

y-t     0 

« 

0               TO 

Tj<     rj<     TO     cq 

0 

^ 

a  Sa 

« 

•no 

o 

o 

CO 

g 

t>- 

•rf     05 

Oi    00    to    »o 

1       10     0     to     .-I 

t^ 

^     00 

to 

(M     TO     TO     00 

0^00 

^ 

(M 

■* 

i-H     rt     ■*     N 

OS 

P^ 

o 
> 

l-H 

Q 

s 

H 

>. 

"<*^ 

■*    0    t^    to 

1     10    10   •*    to 

'^ 

00     CO 

03     00     »C     CO 

OS     C»     rH     0 

t-' 

CO 

«5 

10            OS 

M     r^     0     ■* 

P 

i 

CQ 

■<1 

■3 

•* 

t>r 

I 

^•i 

0 

CD      CO 

t^ 

^_, 

-H      10      -M      10 

00     to     TO     00     0 

t^ 

S 

i 

t* 

CO     0 

cq 

00 

00     10     OS     OS 

t~-     rt     IM     10 

)-l 

■* 

t»              M_ 

CO     TO     i-<     t^ 

00" 

i 

n 

10 

r^    0 

0 

0 

0     t^     to     li^ 

rt     rt     -*     <M     C^ 

OS 

>» 

0    0 

—1     ^     0     OS 

u:>    c<i    OS    -^jt 

CO    »o 

0 

cq    cq    cs    t^ 

to    0    0    >o 

p 

3 

■^ 

cj          to 

i-T  rt    00    to" 

OS 

^ 

>-3 

'^ 

TO 

g 

aj 

P 

->i            ^ 

g 

2 

^    a  a  ^ 

1  s  s  :§ 
£  cs  cs  rs 

£  w  w  S 

"3 

p 

ce 

11  ill 

:z;  Z  ^  W  P= 

■+J 

o 

o 

3l 

1  s 

0 

9  >> 

O    oj 

ri     n 


(U      Pi 


^s 


■S   ;^    T3 

SO    o 


=«   o   c 


"  S  .3 

m  °°    ^      • 

S  « -^  g, 

g  a  §  o 

PM  W  ;s  I^ 


a     e3    0)    g 

"S  >.  _§  'a 

<B  .-3    o  -2 
m    :3    >-■    3 

-«    g"^  -a 
•S-g   °    § 

?     P     C3     CO 

®  3  I'  -S 
•°  9  S  §3 

O    ^    T3   ^ 

ft  2  a  =" 

<;  M  M  1^ 


98 


JUDICIAL  COUNCIL. 


P.  D.  144. 


lO 

<M 

C5 

I— 1 

« 

<i 

M 

P^ 

OS 

o 

h 

.d 

^ 

>. 

o 

M 

H 

CD 

O 

3 
"3 

Ph 

o 

C 
<1> 

>< 

bit 

M 

0 

fo 

13 

u 

o 

3 

_fi 

B 

« 

■c 

p 

1 

o 

ci 

o 

T3 

1 

1 

o 

ci 

03 
T3 
C 
O 

13 

d 

1-1     _fl  -fl 


S    I  a 

O  0) 

fe      Q  Q 

O       ;  ; 

p 


•qsi^qB^eg 

o 

^ 

1 

t> 

H     . 

C4  saot^]:)9(j 

•paMouBsiQ 

^ 

^2 

s^joda'jj 

H  5 

•paAionv  e^jjoda'jj 

CO 
00 

CO 

c^ 

^« 

'"' 

•^jod 

t> 

N 

rt 

o 

-a'jj  joj  s^sanbaii 

IN 

OS 

lO 

on 

(N 

to 

•^n^puajaa  Jo^ 

CO 

CO 

CO 

00 

E: 

Q 

t^ 

i^ 

IN 

CO 

Z 

•jjnniBid:  JOj^ 

CO 

■* 

CD 

fe 

^ 

'-' 

a> 

t^ 

O 

TtH 

IN 

IN 

■paAiasay: 

CO 

CO 

O 

'"' 

CO 

IN 

^ 

05 

■P^FX 

CO 

o 

on 

00 

CO 
CO 

i-1 

IN 

< 

1 

1 

1 

cs 

•s:)im3jaa 

CO- 

1 

1 

^_, 

■s:>mg-nojs[ 

OO 

IN 

1 

1 

1 

1 

00 

o 

o 

■?sn  i^Fi 

M 

1 

1 

1 

CO 

"^eyj  noi^oj\[ 

t^ 

S 

OS 

CD 

05 

1 

lO 

O 

IM 

CO 

H 

•^UBpnsjaa  ox 

O 

Tj( 

Ttl 

(M 

(N 

fe 

CO 

^_^ 

^ 

z 

•jgi^nreij  ox 

CO 

CD 

o_ 

Q'h 

;jaAieuy-uoj\i 

00 
00 

CO 
CO 

<N 

CO 

•o 

CD 

■aon-Bj'BaddY-noj^ 

fe 

1 

(N 

03 

•j3Aiguy-no|v[ 

o 

CO 

^ 

CO 

(M 

CO 

■* 

^^ 

■90U'BiBaddy-nojsj 

OO' 

CO 

CO 

IN 
IN 

oo" 

(N 

^ 

1 

co 

CO 

o_ 

IN 

IN 

lO 

r^ 

O 

?« 

CO 

tH 

CO 

00 

■p9ja:jua 

CD 

00 

CO- 
IN 

3 

03 

O 

o 

o 

;_i 

U 

H 

<; 

p.  D.  141 


APPENDIX  B. 


99 


O 

o 

H 
M 
O 

pq 
o 

6 

O 
H 

P 
O 

Q 

<l 


t3 


o 

o 

(02 


•paAiana'jj  suoi^noaxa 

05 

-* 

00 
IN 

•panssj  snoi^noaxg  ibutSuo 

00 

en 

o 

CO 

CO 

CO 

(N" 

H 
S 
O 

1-3 

■(uoT^jo-y  -lad)  8SB-I9AV 

00 

CO 
00 

00 

(M 
IN 

00 

00 
«© 

Oh  pi 

<1 

o 

o" 
00 

(N 
N 
5© 

00 
CO 

T-l 

CO 

en 

cq 

lO 

t^ 

00 

lO 
(N 
€© 

-gpnf     ,-s5id:    I■B:^ox 

O 
iO 
rH 

CD 
O 

o 

CD 

•s^naui 

03 

o 
c4' 

(N 

CD_ 

CO 
IN 

o 

•(sSmpnTj;) 
SIBIJX     no     p^J^:^ua 

00 
CD 

(N 

CO 
CO 

•(:}jnoo  nado) 
siBUX     no     p^I^:^ua 

to 
I> 

IN 

O 
O 

CD 
CO 

•s:nm3jaa  no  paia:jua 

00 
o 

CD 
(N 

CO 
IN 

CD 
CO 

•s:Hng-uo^  uopaja^ng; 

00 

CO 

g 

00 

CO 
(N 

3  pa^iufl  aq;  jo  ^moQ 
TQ    aq^    o^    paAoraay 

1        <M         1 

IN 

■1 
1 

8 
1 

o 

? 
P 

la 

iJ 
H 
0. 

<! 

jouadng  o^  pajBaddy 

1          1        t> 

» 

•:}jnoQ  iBTOipnf 
aniajdng  o'\  pa^Baddy 

in 

-^ 

<N 

00 

•snoi'joj^ 

00 

^ 

-^ 

o 

•pajapjQ 

1        1        1 

1 

•paaapJO 
sXBiJX-aH         9-inna 

"O 

lO 

1 

o 

■pagipoH 

^      i       1 

'it 

■pasiaAay; 

CO 

IM 

-^ 

a> 

•pauiJtjfY 

00 

(N 
(N 

lO 

•papioaQ  S9SBQ 

CO 

05 
IM 

CO 

^00 

03 

•piBajj  sasBQ 

to 

O 

CO 

CO 

CO 

o 

•paAojj  e^Joda'jj 

rH            1             1 

- 

a 
o 
O 

t 
o 

0) 

J3 

O 

< 

1 
o 

100 


JUDICIAL  COUNCIL. 


P.  D.  144. 


o 

I— 1 

Oi 

• 

1—1 

C>3 

« 

d 

■< 

w 

^ 

•^  1 

(^ ' 

w 

o 

a 

oo 

CO 

H 

n 

ffi 

fe 

^- 

!?^ 

Os 

o 

^ 

H 

C 

r/; 

m 

O 

-*J 

m 

=1 

o 

fe 

U 

o 

>■ 

>< 

c 

H 

3 

o  o 


o 

o 
O 


Is 


o 

O 


1 

r> 

1        tH 

CO 

-* 

•pa^Bad 

05 

t- 

(M 

t> 

-dv-iaqratiNi'B^ox 

lO 

CO        rH 

lO 

CO 

•Sni 

<N 

oi 

CD 

-pua<j  pn'B  (^tiBjaa 

Ttl 

■* 

•* 

,-<        CD 

03 

OO 

•Suipna<j 

to 

(N 

Oi 

tH         i-i 

o 

co" 

1 

1           ^ 

1 

t^ 

m 

■pajijad 

M 

IM 

^ 

H 

-dy-iaqran^ 

O 

O 

o 

,-1     CO 

CO 

o 

o 

uaquinjsj 

«D 

Ol 

(M 

%^ 

DO 

1      "-1 

CO 

t- 

•paj'sad 

CC 

(N 

^ 

^5 

-dyjaqran^ 

'"' 

' 

o  a 
z;  I? 

(M 

CO 

m 

1           T-H 

r^ 

a 

o 

(N 

lO 

•j9qTnnK[ 

■* 

i> 

^_^ 

1           .-H 

1 

00 

O  t 

•pajBad 

lO 

o 

■-1 

t> 

b  fc 

-dy-iaqmn^ 

0  t- 

z  a 

Tj< 

00 

CO        03 

cn 

CO 

c^ 

t^ 

CO 

t> 

<N 

fe 

^ 

Q 

fa 

■pajBad 
-dy-iaqmn^ 

00 

IN 

CO 

IM 

o 

1        IM 

CO 

CO 

fH 

(» 

CO 

lO 

Ttl 

CO     o 

m 

i> 

■=; 

•jaqmn^ 

o 

<N 

CO 

ira 

CO 

05 
00 

O 

^~* 

'"^ 

CO 

1      >-i 

1 

IM 

•pajBad 

IM 

■* 
■* 

^ 

-dyjaquinjvj 

P 

Ci 

o 

(M 

rH       O 

f-H 

to 

IM 

CO 

a>     IM 

00 

(-1 

(D 

co" 

iQ 

00 

■* 

CO      o 

t» 

t^ 

•IBUX  ItlO 

t^ 

00 

t> 

IM 

1— 1 

t^ 

-q^jtAi.    (juaraaajSy 

(N 

00 

IM 

OS 

in      o 

t^ 

^ 

Tj< 

CO 

rH         t> 

U3 

1^ 

•I^^ox 

o 

IM 

T-H 

H 

-< 

o 

e:< 

O 

10 

^ 

->! 

O 

o 

o 

+3 

o 

y  « 

2 

c3 

H  1 

"s    ^ 

d 

a 

S     0. 

o 

o 

o 

U 

H 

U 

W     tf 

2 

p.  D.  144.  APPENDIX  B.  101 

Municipal  Coubt  of  the  City  of  Boston. 
Entries  and  Removals  where  Ad  Damnum  was  over  $2,000  in  1925. 

Entries. 
There  were  904  entries  of  suits  in  which  more  than  $2,000  was  claimed.    Of  these,  1  was 
for  $7,000  (in  excess  of  the  jurisdiction)  and  2  for  $5,000  were  removed  to  the  United 
States  Court. 
Of  the  remaining  901  entries  there  were: 

Actions  of  contract  ...........     418 

AU  others 483 

Total 901 

301  actions  were  for        .........  .  $5,000 

164  actions  were  for        ..........  4,000 

The  rest  were  scattered  between  $2,000  and  $4,000. 

Removals  to  Superior  Court. 
Of  the  above  901  entries,  there  were  removed  by  the  defendant: 

Actions  of  contract  for  $5,000           .........  42 

Other  actions  for  $5,000 22 

Actions  of  contract  for  $4,000           .........  23 

Other  actions  for  $4,000 1 

Actions  of  contract  between  $2,000  and  $4,000 67 

Other  actions  between  $2,000  and  $4,000 15 

Making  total  removals  (out  of  901  entries)  ......     170 

Same  for  1926  from  January  1  to  October  23. 

Entries  over  $2,000: 

Actions  of  contract  ...........     429 

All  others 508 

Total 937 

331  actions  were  for $5,000 

1  action  was  for  ..........  4,800 

10  actions  were  for        ..........  4,500 

206  actions  were  for        ... 4,000 

389  actions  were  scattered  between $2,000  and  $4,000 

Removals  of  the  above: 

Actions  of  contract  for  $5,000           .........  44 

Other  actions  for  $5,000 25 

Actions  of  contract  for  $4,500           .........  2 

Others 1 

Actions  of  contract  for  $4,000           .          .          .         .          .          .          .          ,      _  .  19 

Others  for  $4,000   . 3 

Actions  of  contract  between  $2,000  and  14,000            ......  58 

Others 16 

Total  removals  (out  of  937  entries) 167 
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STATISTICS  OF  THE  DISTRICT  COURTS  OF  MASSACHUSETTS  FROM  OCTOBER  1. 
AS  REPORTED  BY  THE  CLERKS  OF  SAID  COURTS. 

Compiled  by  the  Administrative  Committee. 


,  TO  OCTOBER  1.  19^5. 


Worcester,  Central 

Spring6eld 

Middlesex,  First  Eastern . . 

Roxbury 

Bristol.  Third 

Middlesex,  Third  Eastern . . 

Dorcheater 

Lowell ....,,, 

Bristol,  Second .  . 
Essex,  Southern 

LawTcnce 

Norfolk,  Eastern 

Sonierville 

West  Roxbury 

Essex,  First 

Brockton 

Bust  Boston ... 

( 'hclseo 

South  Boston 

Essex,  Northern  Central .  .  . 

Holyoke 

Hampshire 

Middlesex,  Second  Eastern . 

Ilerkshire,  Central 

Bristol,  First 

Middlesex.  Fourth  Eastern . 

Newton 

Fitchhurg ,  .  .  . 


Franklin,  Greenfield 

Worcester,  First  Southern . . . 

Brookline 

Bristol,  Fourth 

Plymouth,  Second 

Chicopee 

Worcester,  First  Northern , . . 

Chnrlestown 

Middlesex,  First  Southern  .  . . 

Essex,  Eastern 

Norfolk.  Western 

Middlesex,  Central 

Worcester,  Second  Southern . 

Hampden,  Western 

Berkshire.  Northern ....'.... 

Marlborough 

Worcester.  Second  Eastern .  . 

Newburyporl 

Plymouth,  Third 

Peabody 

Worcester,  Western 

Worcester,  Third  Southern . . 

Hampden,  Eastern 

Plymouth.  Fourth 

Norfolk.  Southern 

Middlesex,  First  Northern .  . 
Worcester,  First  Eastern .... 

Berkshire,  Fourth 

Essex,  Second 

Biirnstablc,  First .  ,    

Barnstable.  Second 

Berkshire,  Southern 

Natick 

Hampshire.  Eastern 

Franklin,  Eastern 
Essex.  Third.    . 
Wincheridon .  . .  , 
Dukes  County 
W'illiiiirstown 
NantiK-kot 
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2855 
2755 
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1446 
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401 

251 
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80 
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30 
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23 
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413 

549 

43 

244 

91 
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18 

403 

51 

76 

39 
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75 
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1 

81 

27 

25 

15 
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35 
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25 

412 

24 

63 

19 

77 

43 
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37 

54 

20 

36 

75 

197 

12 

22 

5 

241 

5 

62 

20 

95 

25 

108 

27 

201 

14 

202 

7 

110 

18 

59 

15 

49 

11 

65 

21 

20 

78 

46 

56 

12 

106 

12 

47 

23 

83 

11 

91 

6 

376 

3 

103 

5 

174 

17 

74 

12 

202 

7 

47 

It 

18 

9 

53 

1 

25 

5 

146 

4 

12 

6 
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4010 
14312 
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5259 
4912 
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94 

1857 

31 

1641) 

117 

.•«43 
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1787 

70 

1578 

103 

26111 

103 

1771 

117 

1(113 

55 

14.52 

76 

3565 

187 

741 

48 

12.35 

49 

1599 

31 

1140 

68 

1767 

161 

1195 

32 

mi 

72 

532H 
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247 

46 

132 

105 

;025 

70 

086 

01 

588 

16 

983 

24 

687 

7 

638 

30 

705 

43 

O.'il 

08 

7.52 

45 

229 

49 

604 

15 

41HI 

64 

.345 

14 

683 

52 

1152 

33 

494 

32 

795 

18 

.375 

34 

414 

4 

671 

63 

6.56 

38 

305 

13 

312 

9 

407 
276 

12 
13 

4421 
1051 
1511 
964  I  5261 
324  1445 
648  I  3015 
289  ,  1000 
239  2216 
374  1769 
343  I  1973 
309  i  2129 
198  1706 
270  I  1525 
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178  I  3359 
1714 
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Total  Trials  axd  Legal  Reviews  in  Civil  Actions  in  the  Municipal  Court 
OF  THE  City  of  Boston  for  the  Year  1925. 

Total  entries 20,482 

Removals  to  Superior  Court    .........  1,263 

Removals  to  United  States  District  Court  .......         2 

Tried 2,061 

Decided  in  Appellate  Division  .........       98 

Appealed  to  Supreme  Judicial  Court         ........       18 

Appeals  Completed  ...........         7 

Of  the  cases  in  which  the  appeal  was  completed  1  was  settled  in  the  Supreme  Judicial 

Court  and  1  was  dismissed  for  delay. 
In  the  other  5  cases,  the  decision  of  the  Appellate  Division  was  sustained. 


Certain'  Criminal  Statistics  of  the  Municipal  Court  of  the  City  of  Boston. 

I  From  years  ending  September  30,  1925,  and  Soptember  30,  I92G.) 


D.\TE. 


1925  . 

I92G   . 


Criminal 

Cases 
pending 
at  Be- 
ginning 
of  Year. 


4S 

1S9 


Criminal 
Cases 
begun 
during 
Year. 


38,235 
39,197 


Dis- 
charged, 

Nol- 
prossed. 
Dismissed, 
Placed 
on  File 
before 
Trial. 


1,726 
1,806 


Ple.\s. 

FlNDlNCS. 

Guilty. 

Not 
Guilty. 

Guilty. 

Not 
Guilty. 

Bound 
Over. 

14,978 
10,184 

7,924 
7,515 

15,932 
20,333 

1,443 
1,463 

368 
454 

Sen- 
tences 

Ap- 
pealed 

to 
Superior 
Court. 


1,683 
1,665 
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Appendix  C. 


DRAFTS   OF   LEGISLATION   RECOMMENDED. 

An  Act  relative  to  the  Disposition  of  Minor  Violations  of  the 
Motor  Vehicle  Laws  and  Motor  Traffic  Regulations. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Chapter  ninety  of  the  General  Laws  is  hereby  amended 
by  striking  out  section  twenty  as  amended  by  chapter  one  hundred  and 
thirty  of  the  acts  of  nineteen  hundred  and  twenty-two  and  substituting 
therefor  the  following:  — 

Section  20.  Violations  of  any  provisions  of  this  chapter  the  punish- 
ment for  which  is  not  specifically  provided  or  of  any  rule  or  regulation  of 
the  registrar  made  under  section  thirty-one  or  of  a  special  local  regula- 
tion or  rule  lawfully  made  under  section  eighteen  of  this  chapter  or  section 
twenty-two  of  chapter  forty  or  section  ten  of  chapter  eighty-five  shall 
not  be  held  to  be  criminal  offenses,  conviction  for  which  involves  a  criminal 
record,  but  shall  be  held  to  render  the  person  violating  them  liable  to  the 
commonwealth  for  civil  penalties  hereinafter  specified  collectible  by  an 
action  of  contract  as  hereinafter  provided  and,  under  the  circumstances 
hereinafter  described,  to  suspension  of  his  operator's  license  to  enforce 
the  collection  of  said  penalties  and  to  secure  the  observance  of  said  pro- 
visions. Police  officers,  investigators  or  examiners  shall  have  the  same 
duties  of  taking  cognizance  of  such  violations  as  heretofore;  but,  upon 
taking  cognizance  of  such  violations,  instead  of  arresting,  or  filing  a 
criminal  complaint  as  heretofore,  against  the  person  whom  they  charge 
with  such  violation,  shall  report  the  case  by  entering,  upon  such  person's 
license,  the  date,  the  city  or  town,  the  violation  charged,  the  police  or 
other  officer's  name  and  number,  and  if  known  the  name  of  the  court  and 
address  of  the  nearest  office  of  the  clerk  of  said  court,  and  the  time  at 
which  such  person  may  appear  with  his  license  and  elect  to  contest  the 
case  or  pay  the  penalty  or  make  the  non-committal  payment  hereinafter 
specified.  The  officer  shall  forthwith  report  the  facts  thus  entered  on  the 
license  and  the  license  number  and  operator's  address  thereon  to  his 
superior  officers  who  shall  forward  the  same  forthwith  to  the  clerk  of 
the  court  for  the  district.  If  the  officer  does  not  know  the  name  and 
address  of  the  proper  court  and  clerk's  office  and  the  time  at  which  to 
notify  the  operator  to  appear,  he  may  omit  that  information  and  the 
clerk  of  court  on  receiving  the  report  shall  send  a  notice  of  the  time  and 
place  by  registered  mail,  postage  prepaid,  and  return  receipt  requested, 
to  the  address  given. 
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The  person  whose  license  is  thus  endorsed  or  who  is  otherwise  notified 
as  herein  provided  shall  appear,  with  his  license,  at,  or  if  the  clerk's  office 
is  open  for  such  business,  before,  the  time  specified  and  make  the  pay- 
ments hereinafter  specified  or  notify  the  clerk  that  he  denies  the  violation 
charged  and  wishes  to  contest  it.  If  payment  is  made,  the  clerk  shall 
endorse  an  official  receipt  of  the  amount  on  the  license  and  send  a  copy  of 
the  entry  of  the  violation  and  of  the  receipt  to  the  registrar.  No  pay- 
ment shall  be  made  or  accepted  unless  the  license  is  produced  there- 
with so  that  it  may  be  endorsed.  If  the  person  charged  or  someone 
representing  him  or  her  appears  without  his  or  her  license,  at  the  time 
specified  the  clerk  on  payment  of  a  fee  of  one  dollar  may  continue  the 
case  to  another  specified  time  for  such  payment,  which  shall  be  endorsed 
upon  the  license.  If  the  person  so  charged  denies  the  violation  and  elects 
to  contest  the  same,  or  if  such  person  does  not  appear  with  his  or  her 
license  at  the  time  specified  on  the  license  or  any  continuance  there  entered, 
the  clerk  shall  forthwith  begin  on  behalf  of  the  commonwealth  an  action 
of  contract  against  him  for  the  penalty  specified,  by  entry  on  the  docket 
and  by  endorsing  on  the  license  a  notice  of  the  action  and  time  and  place 
for  hearing  which  endorsement  shall  be  a  sufficient  service  of  such  notice 
or,  if  the  person  charged  does  not  appear  with  his  license,  a  notice  of  the 
action  containing  the  information  reported  by  the  officer  shall  be  mailed 
to  the  address  of  such  person,  as  reported  by  the  officer  making  the  charge, 
by  registered  mail,  return  receipt  requested,  and  the  case  shall  thereafter 
be  governed  by  the  rules  for  small  claims  procedure  of  the  district  courts 
so  far  as  consistent  herewith,  or  such  other  rules  consistent  herewith,  as 
may  be  made  from  time  to  time  for  cases  hereunder. 

Upon  the  entry  of  final  judgment,  the  clerk  of  the  court  in  which  such 
judgment  is  entered  shall  endorse  the  substance  of  the  judgment  on  the 
license  and  if  the  judgment  is  for  the  penalty,  the  amount  of  the  penalty 
and  costs  shall  be  so  entered  and  upon  satisfaction  thereof  that  fact  shall 
be  so  entered  and  the  registrar  shall  be  notified  by  the  clerk. 

If  the  defendant  in  such  action  defaults  at  the  hearing  or  is  not 
present  or  represented,  with  the  license  for  endorsement,  at  the  time 
judgment  is  entered,  the  clerk  shall  notify  the  defendant  of  the  judgment 
by  registered  mail,  return  receipt  requested,  and  in  said  notice  shall 
direct  him  to  produce  his  license  for  endorsement  and  pay  the  judgment 
within  days,   and   that  in  default  thereof  his  license   will   be 

automatically  suspended  until  payment  is  made  and  endorsed  thereon, 
and  that  the  registrar  will  be  notified  of  such  default.  If  the  judgment 
is  not  satisfied  within  the  time  specified  in  the  notice,  the  license  shall  be 
automatically  suspended  until  payment  is  made  and  the  clerk  shall  forth- 
with notify  the  defendant  by  registered  mail,  return  receipt  requested,  of 
the  fact  of  suspension  because  of  nonpayment  and  shall  notify  the  registrar 
also  of  that  fact.  Upon  payment  thereafter,  the  clerk  shall  enter  on  the  li- 
cense and  notify  the  registrar  that  such  suspension  for  nonpayment  is  ended. 
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If  an  officer  takes  cognizance  of,  and  endorses  on  the  license  or  other- 
wise reports  more  than  one  violation  at  one  time,  the  person  so  charged 
shall  be  liable  for  only  one  penalty  in  one  action  of  contract,  but  the 
action  may  be  supported  upon  any  or  all  of  the  facts  thus  charged.  All 
such  violations  charged  by  any  one  officer  at  the  same  time  shall  also  be 
treated  as  one  violation  for  which  noncommittal  payments  are  allowed. 

The  civil  penalties  for  such  violations  and  the  noncommittal  payments 
allowed  shall  be  as  follows: 

For  the  first  time  in  any  one  license  year,  ten  dollars.  A  person  charged 
with  such  first  violation  may  settle  the  claim  without  suit  by  a  noncom- 
mittal payment  of  five  dollars  and  a  recording  fee  of  three  dollars  as  costs 
and  twenty-five  cents  as  a  fee  for  notifying  the  registrar. 

For  the  second  time  in  any  license  year,  the  penalty  shall  be  fifteen 
dollars  and  the  noncommittal  payment  allowed  shall  be  ten  dollars  and 
the  recording  fee  of  three  dollars  and  twenty-five  cents  as  a  fee  for  notifying 
the  registrar. 

For  the  third  time,  the  penalty  shall  be  twenty  dollars. 

For  the  fourth  time,  the  penalty  shall  be  twenty-five  dollars. 

For  the  fifth  time  the  penalty  shall  be  thirty  dollars. 

For  the  sixth  time,  the  penalty  shall  be  fifty  dollars  and  the  automatic 
suspension  of  the  license  for  ten  days  and,  until  the  penalty  or  judgment 
therefore  is  paid. 

For  the  seventh  time,  the  penalty  shall  be  fifty  dollars  and  automatic 
suspension  of  the  license  for  six  months  or  for  the  remainder  of  the  license 
year,  whichever  is  the  longer  period,  and  until  the  penalty  or  judgment 
therefore  is  paid. 

If  in  any  case  the  period  of  suspension  overruns  the  license  year  there 
shall  be  no  renewal  of  the  license  until  the  expiration  of  the  period. 

In  each  of  the  foregoing  cases  in  which  an  automatic  suspension  of  the 
license  is  provided  for,  the  period  of  suspension  shall  run  from  the  date 
at  which  the  person  charged  is  notified  to  appear  at  the  clerk's  office,  if 
the  penalty  is  paid  so  that  no  action  is  begun  or,  if  an  action  is  begun, 
then  from  the  date  on  which  judgment  is  entered  if  the  judgment  is  against 
the  defendant. 

In  each  of  the  cases  in  which  the  penalty  is  paid  without  suit,  the  re- 
cording fee  of  three  dollars  and  twenty-five  cents  as  a  fee  for  notifying  the 
registrar  shall  be  added  to  the  penalty.  In  each  case  in  which  an  action 
is  brought,  an  entry  fee  of  six  dollars,  twenty-five  cents  for  notifying  the 
registrar  and  the  actual  cost  of  mailing  all  other  notices  by  registered  mail 
shall  be  further  added  to  the  penalty  and  the  judgment  shall  carry  interest 
at  the  rate  of  twelve  per  cent  per  annum. 

The  justices,  or  a  majority  of  them,  of  all  the  district  courts  shall  pre- 
scribe the  form  of  endorsement  of  the  charge  and  other  information  to  be 
made  by  the  ofl&cer  on  the  license  and  the  forms  of  the  reports  of  such 
changes  and  information  thus  endorsed  to  be  made  by  the  officer  through 
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his  superiors  to  the  clerks  of  the  district  courts  and  by  them  to  the 
registrar. 

If  a  person  is  finally  convicted  of  any  criminal  charge  of  violating  the 
law  relating  to  motor  vehicles,  the  conviction,  the  penalty,  and  the  satis- 
faction thereof  shall  be  endorsed  upon  his  license,  if  he  has  one,  which 
shall  be  produced  for  the  purpose  as  part  of  the  sentence  to  be  complied 
with  and  each  of  such  criminal  convictions  so  entered  shall  be  counted  as 
having  the  same  effect  as  a  judgment  for  a  civil  penalty  hereunder  in 
advancing  the  license  toward  the  stage  of  automatic  suspension. 

Section  2.  Section  eight  of  chapter  ninety  of  the  General  Laws  as 
heretofore  amended  is  hereby  further  amended  by  adding  at  the  end 
thereof  the  following: 

The  form  of  the  license  to  operate  as  determined  by  the  registrar  shall 
be  such  as  to  provide  adequate  space  upon  the  back  or  elsewhere  for  (a 
photograph  of  the  person  to  whom  the  license  is  issued  and)  endorsements 
in  the  form  prescribed  by  the  rules  of  the  district  courts  for  endorsements 
as  to  violations  as  herein  provided  for. 

Section  3.  Section  fifteen  of  said  chapter  ninety  is  hereby  amended 
by  striking  out  the  last  sentence. 

Section  4.  Section  nineteen  of  said  chapter  ninety  as  amended  by 
chapter  one  hundred  eighty  of  the  acts  of  nineteen  hundred  and  twenty- 
five  is  hereby  further  amended  by  adding  at  the  end  thereof  the  words:  — 
Whoever  violates  any  provision  of  this  section  shall  be  punished  by  a 
fine  of  not  more  than  one  hundred  dollars,  —  also  by  adding  thereafter 
three  new  sections,  as  follows: 

Section  19 A.  The  specific  penalties  imposed  by  any  street  traffic 
regulations  or  rules  for  driving  motor  vehicles  adopted  by  the  board  of 
street  commissioners  or  other  local  boards  or  authorities  having  jurisdic- 
tion over  the  highways  in  any  city,  town,  or  other  political  division  in 
the  commonwealth  under  section  eighteen  of  this  chapter  or  under  section 
twenty-two  of  chapter  forty  or  under  section  ten  of  chapter  eighty-five 
are  hereby  annulled  and  section  twenty  shall  apply  to  violations  of  all 
such  regulations  or  rules  thus  adopted.  But  in  case  of  a  violation  of 
such  local  regulations  or  rules  the  penalties  collected  by  the  action  of 
contract  provided  for  by  section  twenty  and  the  noncommittal  payments 
made  thereunder  shall  be  paid  over  to  the  local  authorities  in  the  same 
manner  as  fines  imposed  for  such  violations  hitherto  have  been  paid. 
The  recording  fees  and  entry  fees  therefor  shall  go  to  the  county  in  which 
the  court  is  situated. 

Section  19B.  The  "forfeiture"  provided  for  in  section  five  of  chapter 
eighty-nine  shall  be  construed  to  be  a  civil  penalty  and  shall  be  governed 
by  section  twenty  of  this  chapter. 

Section  19C.  Any  person  convicted  of  a  violation  of  any  provision  of 
section  ten  or  thirty-two  shall  be  punished  by  a  fine  of  not  more  than 
twenty-five  dollars  for  the  first  offense,  not  less  than  twenty-five  nor  more 
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than  fifty  dollars  for  a  second  offense,  and  not  less  than  fifty  nor  more 
than  one  hundred  dollars  for  subsequent  offenses  committed  during  any 
period  of  twelve  months. 

Section  5.  Section  twenty-five  of  chapter  ninety  is  hereby  amended 
by  adding  at  the  end  thereof  the  words:  "except  that  neglect  to  stop, 
as  distinguished  from  refusal  to  stop,  when  signaled  to  stop  by  any  police 
officer  under  section  twenty-five  shall  be  governed  by  section  twenty." 

Section  6.  Section  twenty  shall  apply  to  nonresident  operators 
authorized  to  drive  motor  vehicles  within  the  commonwealth  under 
sections  three  and  ten.  In  such  cases,  as  also  in  the  case  of  a  licensed 
resident  operator  for  an  unintentional  violation  of  section  eleven,  or  in  the 
discretion  of  the  officer  for  other  violations  covered  by  section  twenty  the 
officer  taking  cognizance  of  any  violation,  instead  of  endorsing  the  same 
on  the  license  shall  enter  the  information  in  the  same  form  upon  a  notice 
which  he  shall  thereupon  hand  to  the  operator  or  if  the  operator  is  not 
present  attach  to  the  car.  Such  entry  of  the  notice  on  the  license  shall 
be  full  service  thereof.  If  the  person  thus  notified  appears  at  the  clerk's 
office  in  accordance  with  the  notice,  the  clerk,  in  the  case  of  a  resident 
operator  appearing  with  his  license  but  without  the  entry  fully  and  clearly 
made,  shall  enter  upon  the  license  the  information  which  could  not  be 
entered  originally  by  the  officer  because  of  the  absence  of  the  license,  or 
make  clear  that  which  was  not  clearly  entered.  In  the  case  of  a  non- 
resident operator  having  no  Massachusetts  license,  the  clerk  shall  there- 
upon issue  to  him  a  form,  which  shall  be  called,  "  A  nonresident's  Driving 
Record  ",  and  shall  endorse  thereon  the  report  of  the  officer  and  the  other 
particulars  as  provided  in  the  case  of  resident  operators.  The  clerk  shall 
also  notify  the  registrar  of  such  entry  with  a  copy  thereof,  and  unless  and 
until  such  person's  right  to  operate  in  this  commonwealth  is  revoked 
under  section  three,  sections  eleven  and  twenty  and  the  following  section 
shall  apply  to  such  driving  record  in  the  same  manner  as  if  it  were  a 
Massachusetts  license.  If  the  person  does  not  appear  his  right  to  operate 
in  Massachusetts  shall  be  automatically  suspended  from  the  time  at  which 
he  was  notified  to  appear  until  he  appears  and  complies  with  the  law  as 
herein  provided  for  resident  operators. 

Section  7.  Wilful  alteration,  mutilation,  or  defacement  of  the  driver's 
record  on  the  license  by  the  licensee  or  any  one  with  his  consent  shall  be 
subject  to  a  penalty  of  fifty  dollars  and  automatic  suspension  of  the 
license  for  the  remainder  of  the  year. 

An  Act  relative  to  Attorneys. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  forty  of  chapter  two  hundred  and  twenty-one  of 
the  General  Laws  is  hereby  amended  by  striking  out  said  section  and 
substituting  therefor  the  following  sections: 
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Section  40.  An  attorney  may  be  censured,  suspended,  removed  or 
otherwise  dealt  with  by  the  supreme  judicial  court  for  deceit,  malpractice 
or  other  gross  misconduct,  and  shall  also  be  liable  in  damages  to  the 
person  injured  thereby,  and  to  such  other  punishment  as  may  be  provided 
by  law. 

Section  40 A.  For  the  purpose  of  dealing  with  complaints  of  professional 
misconduct  against  attorneys  the  commonwealth  shall  be  divided  into 
three  districts  as  follows:  The  Suffolk  district,  which  shall  comprise  the 
county  of  Suffolk,  the  eastern  district,  which  shall  comprise  the  counties 
of  Essex,  Middlesex,  Noifolk,  Plymouth,  Barnstable,  Biistol,  Dukes 
County  and  Nantucket,  and  the  western  district,  which  shall  comprise 
the  counties  of  Worcester,  Franklin,  Hampshire,  Hampden  and  Berkshire. 
The  justices  of  the  supreme  judicial  court  shall  from  time  to  time  appoint 
seven  members  of  the  bar  from  each  of  said  districts  to  serve  for  such 
periods  as  the  justices  shall  determine,  the  appointments  to  be  subject 
to  revocation  at  any  time.  The  persons  so  appointed  shall  be  known  as 
the  committee  of  inquiry  of  the  bar  for  their  respective  district,  and  it 
shall  be  their  duty  to  hear  complaints  of  professional  misconduct  against 
attorneys.  One  of  the  members  of  each  of  said  committees  shall  be 
designated  by  the  justices  as  the  chairman. 

Section  4OB.  The  committee  of  inquiry  of  each  district  shall  be  pro- 
vided with  a  secretary,  who  shall  be  a  member  of  the  bar  assigned  by  the 
justices  of  the  supreme  judicial  court  for  such  periods  as  they  shall  from 
time  to  time  determine.  The  secretaries  shall  receive  such  compensation 
as  the  justices  shall  determine  and  shall  receive  and  investigate  complaints 
which  may  be  filed  with  them  and  present  to  the  committee  of  inquiry 
the  evidence  in  such  cases  as  call  for  a  hearing  before  the  committee. 

Section  40C.  The  hearings  before  a  committee  of  inquiry  shall  be 
held  by  at  least  three  members  who  shall  be  assigned  for  the  purpose  by 
the  chairman  of  the  committee.  Witnesses  may  be  summoned  to  attend 
and  testify  and  produce  books  and  papers  before  the  committee  and  may 
be  sworn  by  any  member  thereof.  The  justices  of  the  supreme  judicial 
court  may  appoint  an  official  stenographer,  as  the  occasion  may  arise, 
to  report  hearings  before  the  committee. 

Section  40D.  If,  in  the  opinion  of  a  majority  of  the  members  of  the 
committee  sitting  in  a  given  case,  the  case  calls  for  consideration  by  the 
court,  they  shall  report  their  findings  of  fact,  with  a  transcript  of  the 
evidence  and  with  its  recommendations  as  to  the  disposition  which  should 
be  made  of  the  case,  to  the  supreme  judicial  court.  Any  such  report  of 
findings  shall  be  given  the  weight  which  is  given  by  a  court  of  equity 
to  a  master's  report  accompanied  by  a  report  of  the  evidence,  and  after 
a  hearing  the  court  shall  enter  such  order  or  decree  as  it  may  deem  proper. 

Section  40E.  If  in  the  opinion  of  a  majority  of  the  members  of  the 
committee  sitting  in  a  given  case  the  case  does  not  call  for  consideration 
by  the  court  they  may  dismiss  the  case  or  administer  to  the  person  charged 
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such  censure  as  they  deem  proper.  But  in  any  case,  in  which  the  com- 
plainant so  requests,  the  committee  shall  report  its  findings  and  recom- 
mendation to  the  court. 

Section  JfOF.  The  justices  of  the  supreme  judicial  court  shall  from 
time  to  time  make  such  rules  as  they  deem  proper  with  respect  to  the 
giving  of  notice  to  the  person  charged,  of  the  nature  of  the  charges  and 
the  time  and  place  for  hearings  before  the  committee,  and  as  to  such 
other  details  as  they  may  deem  proper  for  the  fair  conduct  of  such 
inquiries. 

Section  40O.  Members  of  the  committee  of  inquiry  shall  serve  with- 
out compensation  but  their  expenses,  certified  by  the  chairman  of  the 
committee  and  approved  by  the  chief  justice  of  the  supreme  judicial 
court,  and  the  compensation  of  the  secretaries,  together  with  such  actual 
expenses  of  a  clerical  or  other  nature  as  may  be  approved  by  the  said 
chief  justice  shall  be  paid  from  the  treasury  of  the  commonwealth  upon 
his  certificate.  After  a  case  has  been  reported  to  the  court  by  the  com- 
mittee of  inquiry,  the  expenses  of  the  further  proceedings  shall  be  paid 
as  in  criminal  prosecutions  in  the  superior  court;  and  the  proceedings  in 
court  shall  be  conducted  by  the  secretary  of  the  committee  of  inquiry  for 
the  district  or  by  some  attorney  to  be  designated  by  the  court. 

Section  4OH.  Whenever  a  complaint  is  filed  in  court  on  account  of 
alleged  professional  misconduct  of  an  attorney  and  the  complaint  has 
not  been  heard  by  a  committee  of  inquiry,  it  shall  be  forthwith  referred 
by  the  court  to  the  proper  committee  of  inquiry  for  a  hearing  and  report, 
and  until  the  report  of  the  committee  is  filed  the  papers  shall  be  impounded 
in  the  office  of  the  clerk  of  the  court. 

Section  40I.  Petitions  for  readmission  to  the  bar  of  attorneys  who  have 
been  disbarred  shall  be  filed  in  the  supreme  judicial  court  and  may  be  re- 
ferred by  the  court  to  the  proper  committee  of  inquiry  for  investigation 
and  report. 

Section  Jf.OJ.  Proper  records  of  all  complaints  against  attorneys  and 
the  disposition  made  thereof  shall  be  kept  in  each  district  by  the  secretary 
of  the  committee  of  inquiry  for  the  district.  Such  records  shall  be  at  all 
times  in  the  custody  of  the  secretary  for  the  time  being.  They  shall  not 
be  public  records  but  shall  be  available  for  the  use  of  the  committee  and 
for  other  proper  uses. 

Section  2.  Section  forty-one  of  said  chapter  two  hundred  and  twenty- 
one  is  hereby  amended  by  inserting  after  the  word  "removed"  in  the 
first  line  the  words :  —  or  suspended,  —  by  striking  out,  in  the  same  line, 
the  word  "thereafter"  and  inserting  in  place  thereof  the  words:  —  after 
such  removal  or  during  such  suspension,  —  and  by  inserting  after  the 
word  "removal"  in  the  third  line  the  words:  —  or  during  such  suspen- 
sion,—  so  as  to  read  as  follows:  —  Section  4I.  Whoever  has  been  so 
removed  or  suspended  and  continues  after  such  removal  or  during  such 
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suspension  to  practice  law  or  to  receive  any  fee  for  his  services  as  an  at- 
torney at  law  rendered  after  such  removal  or  during  such  suspension,  or 
,  who  holds  himself  out  or  who  represents  or  advertises  himself  as  an  at- 
torney or  counsellor  at  law,  or  whoever,  not  having  been  lawfully  admitted 
to  practice  as  an  attorney  at  law,  represents  himself  to  be  an  attorney  or 
counsellor  at  law,  or  to  be  lawfully  qualified  to  practice  in  the  courts  of 
the  commonwealth,  by  means  of  a  sign,  business  card,  letterhead  or  other- 
wise, or  holds  himself  out  or  represents  or  advertises  himself  as  having 
authority  or  power  in  behalf  of  persons  who  have  claims  for  damages  to 
procure  settlements  of  such  claims  for  damages  either  to  person  or  prop- 
erty, or  whoever,  not  being  an  attorney  at-  law,  solicits  or  procures  from 
any  such  person  or  his  representative,  either  for  himself  or  another,  the 
management  or  control  of  any  such  claim  or  authority  to  adjust  or  bring 
suit  to  recover  for  the  same,  or  solicits  for  himself  or  another  from  a  person 
accused  of  crime  or  his  representative  the  right  to  defend  the  accused 
person,  shall  be  punished  for  a  first  offence  by  a  fine  of  not  more  than  one 
hundred  dollars  or  by  imprisonment  for  not  more  than  six  months,  and 
for  a  subsequent  offence  by  a  fine  of  not  more  than  five  hundred  dollars 
or  by  imprisonment  for  not  more  than  one  year. 

An  Act  relative  to  the  Sittings  of  the  Superior  Court. 

Section  1.  Section  fourteen  of  chapter  two  hundred  and  twelve  of  the 
General  Laws,  as  amended  by  chapter  thirty-five  and  three  hundred  and 
twenty-seven  of  the  acts  of  nineteen  hundred  and  twenty-one,  is  hereby 
amended  by  striking  out  the  whole  thereof  and  substituting  therefor  the 
following: 

Sittings  of  the  court  in  the  several  counties  shall  be  held  at  such  times 
as  the  chief  justice  shall  designate  as  follows: 

For  Barnstable  at  Barnstable. 

For  Berkshire  at  Pittsfield. 

For  Bristol  at  Taunton,  New  Bedford  and  Fall  River. 

For  Dukes  County  at  Edgartown. 

For  Essex  at  Salem,  Lawrence  and  Newburyport. 

For  Franklin  at  Greenfield. 

For  Hampden  at  Springfield. 

For  Hampshire  at  Northampton. 

For  Middlesex  at  Cambridge  and  Lowell. 

For  Nantucket  at  Nantucket. 

For  Norfolk  at  Dedham. 

For  Plymouth  at  Plymouth  and  Brockton. 

For  Suffolk  at  Boston. 

For  Worcester  at  Worcester  and  Fitchburg. 
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On  or  before  the  fifteenth  day  of  November  in  each  year  the  chief  justice 
shall  by  order  establish  the  times  for  the  sittings  for  civil  and  for  criminal 
business  for  all  the  counties  for  the  year  beginning  the  first  Monday  of 
January  next  ensuing.  Such  order  shall  be  transmitted  to  the  several 
clerks  of  courts  and  shall  be  entered  in  the  records  of  the  court  in  each 
county  and  posted  in  a  conspicuous  place  in  the  several  clerks'  offices. 
Such  sittings  shall  be  arranged  by  the  chief  justice  at  such  times  as  in  his 
opinion  will  best  insure  the  prompt  administration  of  justice  throughout 
the  commonwealth.  The  times  thus  established  for  any  such  sittings 
shall  continue  from  year  to  year  unless  changed  by  a  new  order  on  or 
before  the  fifteenth  of  November.  Special  sittings  of  the  court  in  addition 
to  those  established  as  aforesaid  shall  be  held  at  such  times  and  places  as 
the  chief  justice  directs. 

Note. 

If  the  plan  proposed  in  this  act  is  approved,  sections  15,  16,  17  and  18 
of  chapter  212,  and  certain  sections  in  other  chapters,  should  be  amended 
so  far  as  necessary  to  fit  the  general  plan. 

An  Act  relative  to  the  Method  of  Stating  Evidence  in  Bills  of 

Exceptions. 
Be  it  enacted,  etc.,  as  follows: 

Section  1.  Section  one  hundred  and  thirteen  of  chapter  two  hundred 
and  thirty-one  of  the  General  Laws  is  hereby  amended  by  striking  out 
in  the  seventh  line  thereof  the  words  "in  a  summary  manner." 

Section  2.  Chapter  two  hundred  and  thirty-one  of  the  General  Laws 
is  hereby  further  amended  by  inserting  after  section  one  hundred  and 
thirteen  thereof  a  new  section,  as  follows: 

Section  11 3 A.  Bills  of  exceptions  shall  contain  a  transcript  of  the 
evidence  omitting  such  portions  thereof  only  as  the  parties  agree  in 
writing,  or,  in  the  event  of  their  disagreement,  as  the  court  in  which  the 
exceptions  were  taken  determines  not  to  be  material;  provided,  however, 
that  the  court  in  which  the  exceptions  were  taken  may  direct  any  portion 
of  the  evidence  to  be  included  although  the  parties  may  have  agreed  that 
it  was  not  material,  and,  provided  further,  that  if  the  parties  agree,  or  if 
the  court  in  which  the  exceptions  were  taken  orders,  the  evidence  may  in 
whole  or  in  part  be  stated  in  summary  form,  but  such  order  shall  be 
made  by  the  court  only  upon  motion  of  the  excepting  party  and  after  a 
hearing. 

An  Act  relative  to  Writs. 

Section  1.  Section  sixteen  of  chapter  two  hundred  and  twenty- 
three  of  the  General  Laws  is  hereby  amended  to  read  as  follows : 

Section  16.     Actions  at  law,  unless  founded  on  scire  facias  or  other 
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special  writs,  or  unless  otherwise  authorized  by  statute  or  by  established 
practice,  shall  be  commenced  by  original  writs.  Such  writs  shall  be  signed, 
sealed  and  bear  teste  as  required  by  the  constitution,  and  shall  be  framed, 
either  to  summon  the  defendant,  with  or  without  an  order  to  attach  his 
goods  or  estate,  or  to  take  his  body;  or,  in  an  action  commenced  by 
trustee  process,  to  attach  his  goods  or  estate  in  his  own  hands  and  also  in 
the  hands  of  the  trustee.  Until  changed  by  the  courts  original  writs 
and  special  precepts  under  section  eighty-six  shall  be  in  the  form  heretofore 
established  by  law  and  by  the  usage  and  practice  of  the  courts.  The 
courts  may,  for  any  reasons  deemed  by  them  to  be  sufficient,  make 
changes  in  the  forms  of  writs  or  precepts  from  time  to  time,  subject  to 
the  final  control  of  the  supreme  judicial  court. 

Section  2.  Section  eighty-six  of  said  chapter  is  hereby  amended  so 
that  the  first  sentence  thereof  shall  read  as  follows : 

A  precept  for  such  arrest  or  attachment  shall  be  in  the  same  form, 
so  far  as  practicable,  as  an  original  writ  of  capias  or  of  summons  and 
attachment. 

An  Act  to  prohibit  Nominal  or  "Chip"  Attachments. 

Section  seventeen  of  chapter  two  hundred  and  twenty-three  of  the 
General  Laws  is  hereby  amended  by  adding  at  the  end  thereof  the 
following: 

Nominal  or  "chip"  attachments  shall  no  longer  be  made  by  officers 
in  the  service  of  a  writ  of  summons  and  attachment.  If  the  officer  does 
not  in  fact  make  an  attachment,  he  shall  cross  out  in  the  form  of  separate 
summons  now  in  use  the  words  "And  your  goods  or  estate  are  attached  to 
the   value   of  dollars   for   security   to   satisfy   the   judgment 

which  the  said  plaintiff  may  recover  upon  the  aforesaid  trial"  or  other 
words  reciting  the  fact  of  attachment  when  no  attachment  has  been 
made;  and  he  shall  state  in  his  return  either  that  he  found  no  property 
of  the  defendant  to  attach  or  that  he  was  not  directed  by  the  plaintiff  or 
his  attorney  to  make  an  actual  attachment,  and  such  statement  in  the 
return  shall  be  a  sufficient  compliance  with  the  command  in  the  writ  to 
make  an  attachment.  In  case  of  the  adoption  by  the  courts  under  section 
sixteen  of  this  chapter  of  a  new  form  of  summons  which  contains  no 
reference  to  attachment,  the  officer  serving  such  summons  after  an  actual 
attachment  has  been  made  shall,  as  part  of  his  duty,  write  or  stamp 
upon  the  summons  over  his  signature  as  such  officer  at  the  bottom  of  the 
face  of  the  summons  the  words,  "Your  goods  or  estate  are  attached  to 
the  value  of  the  sum  claimed  in  this  summons,"  or  words  to  that  effect, 
and  the  officer's  return  to  the  court  upon  the  writ  in  such  a  case  shall 
state  the  fact  that  he  notified  the  defendant  in  writing  of  the  attachment. 
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An  Act  to  separate  Debt-Collecting  from  Controversial  Litigation. 

Chapter  two  hundred  and  thirty-one  of  the  General  Laws  is  hereby 
amended  by  inserting  after  section  fifty-nine  the  following  new  section: 

Section  39 A.  In  all  actions  of  contract  where  the  plaintiff  seeks  to 
recover  a  debt  or  liquidated  demand  in  money  payable  by  the  defendant 
the  plaintiff  may,  at  any  time  after  the  defendant  has  appeared,  on  affi- 
davit made  by  himself  or  by  any  other  person  who  can  swear  to  the  facts 
of  his  own  knowledge,  verifying  the  cause  of  action  and  stating  that  in 
his  belief  there  is  no  defense  thereto,  move  for  the  immediate  entry  of 
judgment  for  the  amount  of  the  debt  or  other  demand,  together  with 
interest  if  any  is  claimed.  The  motion  may  be  set  down  for  hearing  upon 
four  days'  notice  and  after  hearing  the  court  may,  unless  the  defendant 
by  affidavit,  by  his  own  evidence  or  otherwise,  shall  show  to  the  satis- 
faction of  the  court  that  there  is  a  substantial  question  of  fact  in  dispute, 
enter  an  order  for  judgment  for  the  amount  of  the  debt  or  other  demand, 
with  interest,  if  any  is  due,  and  costs,  and  such  judgment  shall  be  entered 
forthwith;  and  if  the  defendant  shows  that  there  is  a  fact  in  dispute 
sufficient  to  entitle  him  to  a  trial  but  fails  to  satisfy  the  court  that  he  has 
in  reality  a  defense  to  the  action  or  fails  to  disclose  such  facts  as  in  the 
opinion  of  the  court  justly  entitle  him  to  defend,  the  court  may  similarly 
order  an  entry  of  judgment  for  the  amount  of  the  debt  or  other  demand 
with  interest,  if  any  is  due,  and  costs;  but  in  such  case  judgment  shall  not 
be  entered  until  the  expiration  of  seven  days  from  the  order  and  shall 
then  be  entered  unless  the  defendant  in  the  meanwhile  files  a  demand 
for  a  trial;  and  if  such  demand  is  filed  the  court  may  order  the  case 
advanced  for  speedy  hearing  and,  whether  the  case  is  so  advanced  or  not, 
if  at  the  trial  the  plaintiff  recovers  an  amount  not  less  than  that  named 
in  the  order  costs  shall  be  taxed  against  the  defendant  in  an  amount 
sufficient  to  cover  the  reasonable  expenses  of  the  plaintiff,  including  coun- 
sel fees  incurred  after  the  filing  of  the  demand  for  a  trial,  such  costs  to 
be  taxed  after  summary  hearing  by  the  justice  presiding  at  the  trial  or, 
if  he  is  unable  to  hear  the  matter,  by  any  other  justice  of  the  court.  If 
the  plaintiff  recovers  an  amount  less  than  that  named  in  the  order,  or  if 
the  defendant  prevails,  costs  shall  be  taxed  as  in  ordinary  cases,  but  the 
court  may  in  its  discretion  increase  the  amount  by  an  allowance  on  account 
of  expenses  of  either  party  as  may  be  deemed  just. 

An  Act  relative  to  Appeals  from  Appellate  Divisions  of  District 

Courts. 

Section  1.  Section  one  hundred  and  nine  of  chapter  two  hundred 
and  thirty-one  of  the  General  Laws  is  hereby  amended  by  substituting  for 
the  first  three  sentences  thereof  the  following: 
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Section  109.  An  appeal  shall  lie  from  the  final  decision  of  the  appellate 
division  to  the  supreme  judicial  court  for  the  commonwealth  upon 
leave  granted  by  said  court.  A  claim  of  appeal  shall  be  filed  in  the  office 
of  the  clerk  of  said  municipal  court  within  five  days  after  notice  of  the 
decision  of  the  appellate  division,  and  within  ten  days  after  such  notice 
a  motion  for  leave  to  appeal  shall  be  filed  in  the  office  of  the  clerk  of  the 
supreme  judicial  court  for  the  commonwealth,  accompanied  by  five 
typewritten  copies  of  the  report  upon  which  the  case  was  heard  by  the 
appellate  division  and  of  the  opinion  of  said  division.  For  the  prepara- 
tion of  these  copies  a  reasonable  fee  shall  be  charged,  to  be  fixed  by  the 
justices  of  said  municipal  court.  At  the  same  time  there  may  be  filed 
in  typewriting  a  succinct  statement  of  the  grounds  for  asking  leave  to 
appeal,  but  no  oral  argument  upon  the  motion  shall  be  permitted.  If 
leave  to  appeal  be  granted  the  cause  shall  not  be  removed  but  only  the 
question  or  questions  to  be  determined. 

Section  2.  Section  one  hundred  ten  A  of  said  chapter  two  hundred 
thirty-one,  inserted  by  section  eight  of  chapter  five  hundred  thirty-two 
of  the  acts  of  nineteen  hundred  twenty-two,  is  hereby  amended  by  adding 
at  the  end  thereof  the  words :  —  and  in  any  county  which  is  not  included 
in  the  regular  sittings  of  the  supreme  judicial  court  for  the  commonwealth 
the  motion  for  leave  to  appeal  shall  be  filed  with  the  clerk  of  courts  for 
such  county  and  by  him  transmitted  with  all  papers  to  the  chief  justice 
of  the  supreme  judicial  court. 

An  Act  relative  to  the  Transmission  of  Papers  in  Appealed  Cases. 
Be  it  enacted,  etc.,  as  follows: 

Section  1.  General  Laws,  chapter  two  hundred  and  eleven,  is  hereby 
amended  by  inserting  the  following  section  after  section  fourteen,  namely: 

Section  14 A.  In  all  cases  before  the  supreme  judicial  court  in  banc 
including  cases  coming  to  it  from  the  supreme  judicial  court  when  held 
by  a  single  justice,  the  superior  court,  the  land  court,  the  probate  court 
and  the  appellate  division  of  the  municipal  court  of  the  city  of  Boston 
and  an  appellate  division  of  the  district  courts,  the  clerk  of  the  court 
below,  at  the  expense  of  the  appellant  or  excepting  party,  or,  upon  a 
case  reserved  or  reported  at  the  expense  of  the  plaintiff  or  of  the  party 
at  whose  request  it  is  reserved  or  reported,  or  in  any  criminal  case  at  the 
expense  of  the  commonwealth,  shall  prepare  and  transmit  to  the  supreme 
judicial  court  for  the  commonwealth  or  for  the  proper  county  one  copy 
of  every  paper  on  file  in  the  case,  except  papers  used  in  evidence  only, 
including  however  an  opinion  or  memorandum  of  decision  if  any  was 
made  by  the  court  below,  and  of  all  papers  made  part  of  the  case  or  re- 
ferred to  in  the  bill  of  exceptions  or  report,  or  so  much  thereof  as  is  neces- 
sary fully  to  present  the  question  of  law,  for  the  use  of  the  chief  justice. 
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and  a  like  copy  for  the  clerk  of  the  supreme  judicial  court,  which  shall  be 
kept  on  file  in  said  court;  and  one  copy  of  the  bill  of  exceptions,  report 
or  papers  upon  the  question  of  law  arising  on  appeal  for  each  associate 
justice,  for  each  party  and  for  the  reporter  of  decisions.  Original  papers 
used  in  the  trial  which  are  needed  in  the  supreme  judicial  court  shall  be 
transmitted  to  its  clerk  to  be  kept  on  file  by  him  until  the  rescript  in  such 
action  is  sent.  The  expense  of  such  copies  and  transmission  shall  be 
taxed  in  the  bill  of  costs  of  the  prevailing  party,  if  he  has  paid  it. 

Section  2.  General  Laws,  chapter  two  hundred  and  twelve,  section 
eleven,  is  hereby  repealed. 

An  Act  relative  to  Workmen's  Compensation  Cases. 

Section  eleven  of  chapter  one  hundred  and  fifty-two  of  the  General 
Laws  is  hereby  amended  by  adding  at  the  end  thereof  the  following: 

In  any  case  in  which  an  appeal  would  lie  from  a  decree  of  the  superior 
court  under  this  section  a  justice  of  said  court  without  making  any  decision 
therein  may  reserve  the  case  for  determination  by  the  supreme  judicial 
court  in  banc. 

An  Act  relative  to  Private  Conversations  between  Husband  and 
Wife  in  Cases  of  Domestic  Relations. 

Section  twenty  of  chapter  two  hundred  and  thirty-three  of  the  General 
Laws  is  hereby  amended  by  inserting  in  the  clause  marked  "First,"  after 
the  word  "seventy-three,"  the  words:  —  and  libels  for  divorce  under 
chapter  two  hundred  eight  or  proceedings  under  sections  thirty  to  thirty- 
seven  of  chapter  two  hundred  nine. 

An  Acr  relative  to  the  Judicial  Council. 

Be  it  enacted,  etc.,  as  follows: 

That  General  Laws,  chapter  two  hundred  and  twenty-one,  section 
thirty-four  C  be  and  is  hereby  amended  by  inserting  the  following  words 
at  the  beginning  of  the  section:  "The  secretary  of  said  council  shall 
receive  for  his  services  such  compensation  as  the  governor  and  council 
shall  approve,"  and  by  inserting  the  word  "other"  between  the  words 
"no"  and  "member  of  said  council,"  so  that  section  thirty-four  C  shall 
read  as  follows:  "The  secretary  of  said  council  shall  receive  for  his 
services  such  compensation  as  the  governor  and  council  shall  approve. 
No  other  member  of  said  council  shall  receive  any  compensation  for  his 
services,  but  said  council  and  the  several  members  thereof  shall  be 
allowed  from  the  state  treasury  out  of  any  appropriation  made  for  the 
purpose  such  expenses  for  clerical  and  other  services,  travel  and  inci- 
dentals as  the  governor  and  council  shall  approve." 


Appendix   D. 


THE  ENGLISH  SCHEDULE  OF  COURT  FEES  (BEING  THE  SUPREME 
COURT  FEES  ORDER  OF  1924). 

Reprinted  from  ''The  Yearly  Practice  of  the  Supreme  Court  for  1925,'^  by  Sir  Willes  Chitty  and 

H.  C.  Marks. 

Section  I. 

Fees  Payable  in  Every  Division  of  the  High  Court. 


Item. 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


Commencement  of  a  Cause  or  Matter. 

1.  On  sealing  a  writ  of  summons  for  the  com- 

mencement of  an  action  and  filing  a  copy 
thereof. 

2.  On   sealing   an   originating   summons,    to 

which   an  appearance  is  required,   and 
filinga  copy  thereof.  _ 

3.  On  sealing  any  other  originating  summons 

and  filing  a  copy  thereof. ' 

4.  On  sealing  a  concurrent  or  renewed  writ  of 

summons   or   a   concurrent   originating 
summons. 

5.  On  sealing  an  amended  writ  of  summons  or 

an  amended  originating  summons  and 
filing  a  copy  thereof. 

Note.  —  No  fee  is  payable  on  the  fiat 
or  praecipe. 

6.  On  presenting  an  originating  petition  (ex- 

cept petitions  in  Divorce  but  including 
petitions  of  right)  and  filing  the  same. 
Note.  —  For  the  fee  payable  on  filing 
a  petition  in  Divorce:   see  Fee  No.  76. 

7.  On  sealing  an  originating  notice  of  motion. 

Note.  —  No  "setting  down"  fee  is 
payable  on  an  originating  motion:  see 
Fee  No.  28. 

8.  On  amending  an  originating  petition  or  an 

originating  notice  of  motion. 

Note.  —  No  fee  is  payable  on  the  fiat 
or  praecipe. 

9.  On  an  originating  ex  parte  application:  — 

(a)  if  made  in  Court   .... 

(b)  if  made  in  Chambers 

Note-. Where  the  applicant  is  di- 
rected to  issue  an  originating  summons, 
credit  for  the  fee  paid  on  the  ex  parte 
application  is  to  be  given  against  the  fee 
payable  on  the  summons. 


Appearances. 

10.  On  entering  an  appearance:  — 

for  each  person  ..... 

11.  On  amending  the  same   .... 

Interlocutory  Applications,   &c. 

12.  On  sealing  a  summons  (including  a  sum- 

mons for  directions)  or  a  notice  under 
Order  XXX.,  Rule  5,  and  filing  the  same 
or  a  copy  thereof. 

13.  On  filing  a  notice  of  motion  (except  a  mo- 

tion for  judgment)  or  a  case  on  motion 
where  no  notice  is  filed. 


£     s.     d. 
1     10     0 


1  10  0 

0  10  0 

0  5  0 

0  5  0 


1     10     0 


2       0     0 


0       5    0 


1       0     0 
0     10     0 


0       2     6 
0       2     6 


0       5     0 


0     10     0 


The  filed  copy 

The  filed  copy 

The  filed  copy 
The  praecipe 

The  filed  copy 
The  petition 


The  notice  of  motion  . 


The  amended  petition 
or  notice. 


The  affidavit  filed  in 
support  of  the  appli- 
cation. 

Note.  — The  affi- 
davit must  also  be 
stamped  with  the  ap- 
propriate filing  fee. 
See  Fees  No.  87  and 
101. 


The  memorandum 
The  praxjipe 

The  summons  or  notice 


The  filed  notice  or  case 


Impressed. 

Impressed. 

Impressed. 
Impressed. 

Adhesive. 

Impressed. 

Impressed. 
Impressed. 


Impressed. 
Impressed. 


Adhesive. 


Adhesive. 


1  Where  any  summons  is  sealed  or  issued  solely  for  the  purpose  of  an  application  in  the  Ch.  D.  for  leave 
to  deposit  with  the  Treasury  any  securities  in  Court  under  any  Treasury  securities  deposit  scheme,  no 
fee  is  taken  upon  the  summons  nor  upon  any  order  made  thereon  (Order  as  to  Supreme  Court  Fees  (De- 
posit of  Securities  with  the  Treasury),  1916). 
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Item. 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


14.  On   sealing   a  notice  under  Order  XVI., 

Rules  48  or  55,  and  filing  a  copy  thereof. 

15.  On  bespeaking  a  request  for  the  service 

of  process  or  notice  thereof  out  of  the 
jurisdiction. 

16.  On  sealing  a  commission  or  letter  of  request, 

for  the  examination  of  witnesses  abroad. 

17.  On  the  examination  of  a  witness  before 

an  officer  of  the  Court  (including  the  ex- 
amination of  a  judgment  debtor  under 
Order  XLII.,  Rule  32):  — 

For  each  hour  or  part  of  an  hour 
Note.  —  Where  the  officer  is  required 
to  take  the  examination  away  from  his 
office  his  reasonable  travelling  and  other 
expenses  are  also  payable. 

This  fee  does  not  apply  to  an  exami- 
nation before  an  Examiner  of  the  Court. 

18.  On  an  application  for  copies  of  the  notes 

of  a  Judge  for  the  use  of  the  Court  of 
Appeal. 

For  the  fee  payable  for  the  copies: 
see  Fee  No.  107. 

Orders  made  in  Chambers. 

19.  On  entering  or  sealing  an  order  as  to  the 

proceedings  in  a  cause  or  matter. 


20.  On   entering    or   sealing    an   order   under 

Order  XLV.  or  Rule  1  of  Order  XL VI. 

21.  On   entering   or  sealing   any   other   order 

made  in  Chambers. 

Entry  or  setting  down  for  trial  or  hearing  in 
Court. 

22.  On  setting  down  a  cause  on  motion  for 

judgment  under  Order  XXVII.,  Rule 
11,  or  Order  XL.,  Rule  1. 

23.  On  entering  a  cause  for  trial  pursuant  to 

an  order  under  Order  XIV.,  Rule  8b. 

24.  On  entering  or  setting  down  a  Probate 

action  as  a  short  cause. 

25.  On   adjourning   an   originating   summons 

from  Chambers  into  Court. 

26.  On  filing  a  special  case  and  setting  it  down 

for  hearing  in  Court. 

27.  On  setting  down  a  point  of  law  for  hear- 

ing under  Order  XXV.,  Rule  2. 

28.  On  entering   or  setting   down   any  other 

cause  or  matter  for  trial  or  hearing  or 
further  consideration  in  Court  except  in 
cases:  — 
(a)  where  it  is  otherwise  provided  by 

this  Schedule. 
(6)  where  Fee  No.  7  or  Fee  No.  40  has 

been  paid. 

Judgments,  decrees,  and  orders  given,  directed, 
or  made  in  Court. 

29.  On  entering  or  sealing  a  judgment,  decree, 

or  order  given,  directed  or  made  on  the 
trial  hearing  or  further  consideration  of 
a  cause  or  matter  in  Court. 

And  if  the  trial  or  hearing  or  further 
consideration  occupies  more  than  five 
hours  for  each  additional  complete  hour 
a  further  fee  of   . 

Note.  —  This  fee  is  payable  where  a 
final  judgment,  decree  or  order  is  made 
by  consent  on  the  hearing  of  an  inter- 
locutory application;  but  in  such  case 
no  "setting  down"  fee  is  payable. 

Where  this  fee  has  been  paid  on  a  de- 
cree nisi  in  a  matrimonial  cause,  no 
further  fee  is  payable  on  the  decree 
absolute. 

30.  On  entering  or  sealing  an  order  made  in 

Court  for  security  for  costs. 

31.  On   entering   or  sealing   any   other   order 

made  in  Court. 


0     10     0 
10    0 


0     10     0 


0       5     0 


5 

0' 

5 

0 

0 

0 

1       0  0 

10  0 

1  0  0 

2  0  0 
2  0  0 
2       0  0 


0     0 


0     0 


0     10     0 


0     10     0 
10    0 


The  filed  copy 
The  prsecipe. 

The  praecipe. 


The  order 


The  application 


In  the  Chancery  and 
King's  Bench  Di- 
visions and  in  Ad- 
miralty:—  the  order. 

In  Probate  and  Di- 
vorce: —  the  sum- 
mons or  application 
on  which  the  order  is 
made. 


Adhesive. 


Adhesive. 


Impressed. 


The  praecipe. 


The  order  or  the  filed 
copy  of  the  plead- 
ings. 

The  praecipe 

The   summons   or   the 
sealed  copy  thereof. 
The  prsecipe. 


The  praecipe. 


The  praecipe  or  the  filed 
copy  of  the  plead- 
ings. 


In  the  Chancery  and 
King's  Bench  Di- 
visions and  in  Ad- 
miralty: — ■  the  judg- 
ment, decree  or 
order. 

In  Probate  and  Di- 
vorce: —  the  praec- 
ipe. 


Adhesive. 
Impressed. 


Impressed. 
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T,                        Document  to  be 

Character 

Item. 

^^^-                         Stamped. 

of  Stamp. 

Judgments  other  than  judgments  given  or  directed 

in  Court. 

32.  On    entering   or  sealing  a  judgment   pur- 

suant to  — 

* 

(o)  an    order    or    certificate    made    in 

Chambers. 

0 

10     0 

(b)   an  order,  certificate  or  award  of  an 

Official  Referee. 

1 

33.  On  entering  or  sealing  a  judgment  without 

an  order  — 

The  judgment. 

(a)  if  the  judgment  does  not  exceed  501. 

0 

10    0 

lb)  in  all  other  cases    .... 

i 

0     0 

34.  On  entering  or  sealing  a  judgment  pur- 

2 

0    0 

suant  to  the  certificate  or  award  of  a 

Special  Referee. 

Writs   (see  also  Fees  No.  70  and   148). 

35.  On   sealing    a   writ   of  suhpccna   ad   testi- 

ficandum or  duces  tecum  — 

for  each  witness        .... 

U 

2     6 

The  prsecipe. 

36,  On  sealing  a  writ  of  execution  (including  a 

0 

10     0 

The  prjBcipe. 

writ  of  attachment). 

Section  II. 

Fees  Payable  in  the  Chancery  Division. 

1.  The  payment  of  the  percentages  (Fees  No.  45  to  53,  inclusive)  is  to  be  made 
at  such  time  or  times  as  the  Court  or  a  Judge  may  direct. 

2.  Where  the  payment  of  a  percentage  is  postponed  untU  after  the  certificate 
has  been  filed  the  Court  or  a  Judge  shall  prescribe  the  document  to  be  stamped. 

3.  The  Court  or  a  Judge  may  in  any  case  require  the  party  having  the  conduct 
of  the  proceedings  to  make  a  deposit  of  stamps  on  account  of  the  percentages 
which  may  become  payable. 

4.  If  for  any  reason  an  account  or  enquiry  is  not  completed,  the  party  con- 
ducting the  proceedings  shall  pay  such  fee  as  the  Judge  may  direct. 


Document  to  be 

Character 

Item. 

Fee. 

Stamped. 

of  Stamp. 

37.  On  presenting  a  petition  of  course  and  fil- 

£ 
0 

s. 
10 

d. 
0 

The  petition. 

ing  the  same. 
38.  On  entering  an  order  of  course 

0 

10 

0 

The  order. 

39.  On  presenting  a  petition  in  a  cause  or  mat- 

1 

U 

U 

The  petition. 

ter  (other  than  a  petition  of  coiu-se)  and 

fiUng  the  same. 

On  amending  the  same    .... 

U 

6 

0 

The  petition. 

Note.  —  No  fee  is  payable  on  the  fiat 

or  prsecipe. 
40.  On  answering  a  petition   (whether  origi- 

1 

0 

0 

The  petition. 

nating  or  in  a  cause  or  matter). 

Note.  —  No   "setting    down"    fee   is 

payable  where  this  fee  is  paid:   see  Fee 

No.  28. 
41    On  filing  pursuant  to  a  statute,  a  special 

1 

0 

0 

The    special    case    or 

Impressed. 

scheme. 

42.  On  filing  a  notice  of  appeal  to  the  High 

2 

0 

0 

The  notice  of  appeal. 

Court  and  setting  the  appeal  down  for 

hearing. 
43.  On  filing  a  memorandum  of  service  of  no- 

0 

10 

0 

The  memorandum 

Adhesive. 

tice  of  judgment. 
44.  On   sealing    a    notice   for    attendance    at 

0 

5 

0 

The  notice  or  the  filed 

Adhesive. 

Chambers  on  an  originating  summons 

copy  thereof. 

to  which  an  appearance  is  required  to  be 

entered  and  filing  the  same  or  a  copy 

thereof. 
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Item. 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


45.  On  a  sale  of  — 

(a)  any  lands  or  hereditaments  or 

(b)  any  business    (including  the  good- 

■w-ill  thereof)  or 

(c)  any  chattels  — 

confirmed  or  approved  by  order 

or  certificate  ■ — - 
for  every  lOOZ.  or  fraction  of  lOOZ. 
of  the  price  up  to  500,000i. 

For  the  purpose  of  calculating  the 
amount  of  this  fee  any  sum  payable  out 
of  the  price  to  a  mortgagee  or  other  per- 
son entitled  to  a  charge  estate  or  interest 
on  or  in  the  property  sold,  who  though 
consenting  to  or  concurring  in  the  sale  is 
not  a  party  to  or  bound  by  the  proceed- 
ings is  to  be  deducted  from  the  price.  _ 

If  for  any  reason  after  payment  of  this 
fee  the  sale  is  not  completed  and  the 
property  is  subsequently  sold  to  another 
purchaser,  credit  is  to  be  given  for  the 
fee  already  paid  on  the  abortive  sale 
against  the  fee  payable  on  the  completed 
sale;  but  in  no  case  is  any  part  of  the  fee 
paid  on  the  abortive  sale  to  be  repaid. 

46.  On  a  mortgage  of:  -— 

(o)  any  lands  or  hereditaments,  or 
(6)  any  business   (including  the  good- 
will thereof),  or 
(c)   any  chattels 

confirmed  or  approved  by  order 

or  certificate  • — ■ 
for  every  100^  or  fraction  of  100/. 
of  the  mortgage  money  up  to 
500,000L 

47.  On  a  purchase  of:  — 

(a)  any  lands  or  hereditaments,  or 

(b)  any  business   (including  the   good- 

will thereof) ,  or 

(c)  any  chattels 

confirmed  or  approved  by  order 

or  certificate  — 
for  every  1001.  or  fraction  of  lOOL 
of  the  purchase  money  up  to 
600,000/. 
Purchase  money  which  represents  the 
proceeds  of  a  sale  on  which  Fee  No.  45 
has  been  paid  or  is  payable  is  exempt 
from  the  payment  of  this  fee. 

48  On  a  partition  or  exchange  of  any  lands  or 

hereditaments  confirmed  or  approved  by 
order  or  certificate  — 

For  every  100/.  value  of  the  property  so 
partitioned"  or  exchanged  up  to  500,000/. 

^ote.  —  For  the  purpose  of  ascertain- 
ing thevalue  of  the  property  partitioned 
or  exchanged  the  amount  of  any  charge 
or  encumbrance  thereon  is  to  be  deducted 

49  On  taking  an  account  of  monies  received  by 

a  person  liable  to  account  for  the  same  — 

for  every  100/.  or  fraction  of  100/.  of 

the  amount  received  up  to  500,000/. 

50.  On  taking  an  account  of  monies  due  to  any 

for  every  100/.  or  fraction  of  100/.  of  the 
amount  found  due  up  to  500,000/. 
and  if  on  taking  such  an  account  nothing 
is  found  due.  ,    , ,     , 

Note.  —  In  a  debenture  holder  s  action 
this  fee  is  not  payable. 

51.  On  an  inquiry  as  to  damages  — 

for  every  100/.  or  fraction  of  100/.  of  the 
amount  certified  up  to  500,000/. 
52    On  an  inquiry  to  ascertain  the  person  or 
persons  interested  in  any  property  — 
for  every  100/.  or  fraction  of  100/.  of 
the  value   of   the   property   up   to 
500,000/.  .  ^.  ^  ^^.    , 

Note.  —  The  amount  on  which  this  tee 
is  payable  shall  not  include  any  sum  on 
which  any  of  the  Fees  No.  45  to  49  in- 
clusive has  been  paid  or  is  payable. 


0       2     0 


0       2     0 


0       2     0 


0       2     0 


0       2     0 


0  2     0 

1  0     0 


0       2     0 


0       2     0 


The  order  or  certificate. 


The  order  or  certificate. 


The  order  or  certificate. 


The  order  or  certificate. 


The  certificate. 


The  certificate. 


The  certificate. 


The  certificate. 
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Item. 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


53.  On  ascertaining  pursuant  to  an  order  — 

(o)  the  real  or  outstanding  or  undis- 
posed of  personal  estate  of  a  de- 
ceased person,  or 

(b)  any  property  subject  to  a  trust,  or  a 

mortgage  or  charge,  or 

(c)  any  partnership  assets  — 

for  every  lOOi.  or  fraction  of  1001. 
of  the  amount  or  value  thereof 
up  to  500,000Z. 
The  amount  on  which  this  fee  is  pay- 
able shall  not  include:  — 
(a)  any  outstanding  debts  believed  to 

be  bad  or  irrecoverable; 
(6)  any  sum  on  which  any  of  the  Fees 
No.  45  to  49  inclusive  or  Fee  No. 
52  has  been  paid  or  is  payable; 
but  shall  include  all  sums  paid  after 
the  commencement  of  the  proceedings 
to  creditors  or  to  persons  beneficially 
interested. 

54.  On  settling  a  scheme:  — 

(a)  for  the  management  of  a  charity;  or 

(b)  where    the    amount   involved    does 

not  exceed  l.OOOL 

55.  On  settling  any  other  scheme  . 

56.  On  every  certificate  of  a  Master  or  a  Dis- 

trict Registrar. 

Note.  —  This  fee  is  payable  in  addition 
to  the  percentage  fees  prescribed  above. 

57.  On  signing,  settling,  or  approving  an  ad- 

vertisement. 

58.  On  settling  a  lodgment  schedule  for  pay- 

ment into  Court  of  purchase  money  or 
a  balance  of  account. 

59.  (a)   On  referring  a  bill  of  costs  to  a  Taxing 

Master  from  Chambers  without  an 
order. 
(b)  On  assessing  costs  for  every  21.  or  frac- 
tion thereof  allowed. 

60.  On  a  reference  to  the  Conveyancing  Coun- 

sel of  the  Court. 

61.  On  settling  a  deed  or  other  instrument  or 

particulars  or  conditions  of  sale. 

62.  On  settling:  — _ 

(o)  a  recognisance  or  bond  . 

(6)  an  undertaking  in  lieu  of  a  bond 

63.  On  fixing  the  reserve  on  a  sale  out  of  Court 

64.  On  a  certificate  of  attendance  to  receive 

money  payable  in  respect  of  a  purchase 
or  a  mortgage. 


0       2     0 


0     0 


5       0     0 
0     10    0 


0  10  0 
0       5     0 

0       5     0 

0  10 
0  10  0 
10     0 


0  10 

0  5 

1  0     0 
0  5     0 


?) 


The  certificate. 


The  certificate,  or  if 
there  is  no  certificate 
the  order  confirming 
the  scheme. 

The  certificate. 


The    draft    advertise- 
ment. 
The  schedule. 


The  reference. 

The  bill  of  costs. 
The  reference. 
The  draft. 


The  recognisance  bond 

or  undertaking. 
The  proposed  reserve. 
The  certificate. 


Section  III. 

Fees  Payable  in  the  King's  Bench  Division. 


65.  On  filing:  — 

(a)  a  notice  of  appeal  to  the  High  Court 

£ 

«.     d. 

(6)  a  special  case  pursuant  to  a  Statute 

or  the  Common  Law 
and  setting  down  the  appeal  or  special 
case  for  hearing. 

66.  On  an  application  by  a  Justice  of  the  Peace 

(other  than  a  Metropolitan  Police  Magis- 
trate or  a  Stipendiary  Magistrate)   to 
take  the  oath  of  allegiance  and  judicial 
oath. 

67.  On  sealing  a  notice  of  appeal  from  a  Master 

or    District   Registrar   to    a   Judge   in 
Chambers. 

2 
2 

0    0 
0     0 

The  notice  or 

case. 
The  oath. 

special 

0 

5    0 

The  notice. 
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Item. 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


68.  On  taking  a  receiver's  account:  — 

(a)  where  the  account  is  less  than  201. 

(b)  in  every  other  case  .  .       _   . 

69.  On  a  reference  to   a   Master  or  District 

Registrar  (for  inquiry  or  trial)  — 
for  every  hour  or  part  of  an  hour 

70.  On  sealing:  — 

(a)   a  writ  of  mandamus 

(6)  any  other  prerogative  writ 


0       5 
0     10 


0     10     0 


1       0 
0     10 


The    account    or    cer- 
tificate. 


The  order  or  certificate. 
The  praecipe. 


Section  IV. 

Fees  Payable  in  the  Probate,  Divorce  and  Admiralty  Division. 


(A)     Probate  and  Divobce  Fees. 
Probate. 

71.  On  sealing  a  subpcsna  under  Court  of  Pro- 

bate Act,  1858,  Section  23. 

72.  On  depositing  a  script  or  other  document 

in  the  Probate  Registry. 

for  each  additional  script  or  document 
deposited  at  the  same  time. 

73.  On  settling  and  sealing  a  citation     . 

74.  On  filing  a  notice  of  appeal  to  the  High 

Court  and  setting  the  appeal  down  for 
hearing. 

75.  On  taking  an  accovmt  of  an  administrator 

and  receiver  pendente  lite  or  other  person 
liable  to  account:  — 

for  every  lOOL  or  fraction  of  lOOZ.  re- 
ceived without  deducting  any  pay- 
ments. 

Divorce. 

76.  (a)   On  filing  a  petition   .... 
(6)   On  amending  the  same 

77.  On  filing  a  notice  of  appeal  to  the  Divi- 

sional Court  and  setting  down  the  appeal 
for  hearing. 

78.  On  settling  questions  for  the  jury     . 

Probate  and  Divorce. 

79.  On    an    appointment   before    a    Registrar 

(except  the  hearing  of  a  summons  or. 
motion) :  — 

for  every  hour  or  part  of  an  hour 

80.  On  signing,  settling  or  approving  an  ad- 

vertisement. 

81.  On  filing:  — 

(a)  the  certificate  of  a  Registrar  . 

(b)  the  minute  of  a  Registrar 

82.  On  sealing  any  document,  unless  otherwise 

provided. 

(B)     Admiralty  Fees. 
In  the  Admiralty  Registry. 

83.  On  filing  a  notice  of  appeal  to  the  High 

Court  and  setting  down  the  appeal  for 
hearing. 

84.  On  filing:  — 

(a)   a  consent  to  release 
(6)  a  notice  under  Order  XXIX.,  Rules 
2,  8,  or  12. 

(c)  an   agreement  under   Order   LII., 

Rule  23. 

(d)  an  admission  of  liability 

85.  On  filing  a  notice  under  Order  LXVII., 

Rule  10. 

86.  On  entering  a  reference  for  hearing  by  the 

Registrar:  — 
(a)  in  a  default  action 
(6)  in  all  other  cases   .  .  .      _    . 

On  the  hearing  of  the  reference  (except  in  "] 
a  default  action)  such  fee  as  the  Regis- 
trar may  consider  reasonable  having  [ 
regard  to  the  length  and  importance 
of  the  reference.  J 


0  10  0 

0  5  0| 

0  1  OJ 

0  10  0 

2  0  0 


0       2     0 


0     10     0' 
0       5     0 
0     10    0 


0     10     0 


0     10     0 
0     10     0 


0  10  0 
0  5  0 
0       5     0 


0     0 


0     10    0 


0     0 


0     10 

01 

1       0 

0 

From 

1       1 

0 

to 

5     15 

oJ 

The  praecipe 

The    prsecipe    or    affi- 
davit of  scripts. 

The  prjecipe. 

The  notice  of  appeal. 


The  account. 


The  petition. 

The  notice  of  appeal. 

The  draft  questions. 


The  praecipe. 
The    draft    advertise- 
ment. 

The  certificate. 
The  minute. 
The  praecipe. 


The  notice  of  appeal. 


The  consent  or  notice 
or  agreement  or  ad- 
mission. 

The  notice. 


The  praecipe 


Adhesive. 
Adhesive. 


Impressed. 
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Fee. 

Document  to  be 

Character 

Item. 

Stamped. 

of  Stamp. 

If  the  reference  occupies  more  than  one 

15     15 

0) 

day,   for  each   additional  day   or  part 

thereof  a  further  fee  not  exceeding. 

The  pracipe. 

If  the  reference  is  heard  wdth  merchants, 

such  further  fee  for  each  merchant  as 

the  Registrar  may  consider  reasonable. 

On  filing  (except  in  a  default  action)  the 

Registrar's  Report:  — 

(a)  if  the  amount  allowed  is  less  than 

1       0 

0' 

2,000Z. 

The  report. 

(b)  in  all  other  cases  .... 

2       0 

0 

87.  On  filing  any  other  docimient  (including 

0       5 

0 

The  filed  document. 

the    Registrar's    Report   in    a    default 

action) . 

88.  On  a  certificate  by  the  Registrar  as  to  a 

0     10 

0 

The  certificate. 

judgment  or  order. 

' 

In  the  Marshal's  Office. 

' 

89.  On  lodging  with  the  Marshal  a  warrant, 

2       0 

0 

The  instrument  or  or- 

release,  decree,    order,    commission,    or 

der  lodged. 

other  instrument  under  Order  LXVII., 

Rule  10. 

90.  On  the  appointment  and  swearing  of  ap- 

1      0 

0 

The  certificate   of  ap- 

Impressed. 

praisers. 

praisement. 

91.  On  the  delivery  of  a  ship  or  goods  to  a  pur- 

2      0 

0" 

Note.  —  These  fees  are 

chaser. 

paid  by  transfer  from 
the  proceeds  in  Court 

92.  On  the  sale  of  a  ship  or  goods:  — 

to  the  account  of  fees 

for  every  lOOL  or  fraction  of  lOOl.  of  the 

1       0 

0. 

on  proceedings. 

price. 
93.  For  attending  the  discharge  of  a  cargo  or 
the  removal  of  a  ship  or  goods. 

2       0 

0" 
0. 

The  Marshal's  certifi- 
cate of  execution. 

Impressed. 

And  if  the  discharge  or  removal  occu- 

2      0 

pies  more  than  one  day  for  each  addi- 

tional day,  a  further  fee  of. 

In  addition  to  the  above  fees,  the  following 

fees  are  also  payable:  — 

(a)  where  a  ship  or  cargo  is  in  the  cus- 

tody of  the  Marshal,  the  reason- 

able expenses  of  a  ship  keeper  per 
day. 
(6)   where  the  Marshal  (or  his  deputy)  is 

required  for  the  purpose  of  dis- 

charging his  duty  to  travel  more 

than  five  miles  from  his  office,  his 

reasonable  expenses  for  travelling 

and  subsistence. 

Section  V. 

Fees  Payable  on  References  to  an  Official  Referee. 


94.  On  entering  a  reference  for  hearing 

95.  On  the  hearing  of  the  reference: ' — 

for  every  day  or  part  of  a  day     . 

And  if  the  hearing  is  in  the  country, 
subsistence  allowances  for  the  Referee 
and  his  Clerk  at  the  rate  of  21.  and  11. 
respectively  for  each  night  they  are 
absent  from  London  and  their  reason- 
able travelling  expenses  are  also  pay- 
able. 

The  fees,  allowances,  and  expenses 
specified  in  this  item  shall  be  payable 
in  advance  by  the  party  ha^dng  the 
conduct  of  the  case  from  day  to  day  as 
the  case  proceeds. 

96.  — (o)  On    a    certificate    of    an    Official 

Referee. 


(6)  On  a  report  or  award  of  an  Official 
Referee. 


The  prsecipe. 
The  praecipe. 


The  certificate. 

Note.  —  The  amount 
shall  be  noted  on 
every  office  copy  of 
certificate. 

The  report  or  award. 


Impressed. 
Impressed. 
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Section  VI. 

Fees  Payable  in  the  Court  of  Appeal. 


Item. 


; 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


97.  On  filing  a  notice  of  appeal:  — 

(a)  If  the  appeal  is  entered  in  the  In- 
terlocutory List. 

(6)  If  the  appeal  is  entered  in  any  other 
List. 

98.  On  filing  a  notice  of  cross  appeal:  ■ — 

(a)  If  the  appeal  is_  entered  in  the  In- 
terlocutory List. 

(6)  If  the  appeal  is  entered  in  any  other 
List. 

99.  On  entering  or  sealing  the  order  made  on 

the  hearing  of  the  appeal:  — 

(a)  If  in  an  Interlocutory  List    . 

(b)  If  in  any  other  List 

100.  On  entering  or  sealing  any  other  order 
made  by  the  Court  of  Appeal  or  a  Judge 
thereof  (including  orders  for  leave  to 
appeal  and  for  security  for  costs). 


0  0 

0  0 

0  0 

0  0 


1  0    0 

2  0     0 
1       0     0 


The  notice  of  appeal. 


The  notice  of  cross  ap- 


The  order. 
The  order. 


Section  VII. 

Fees  Payable  on  Filing  Documents;    on  Searches  for  and  Inspections 
OP  Documents;   and  for  Copies  of  Documents. 


Filing  Documents. 
101.  On  filing  any  document  in  any  oflBce  of  the 
Supreme  Court  (except  the  Admiralty 
Registry)  unless  otherwise  provided  by 
this  Schedule. 

Note.  —  This  fee  is  not  payable  on 
filing  — 

(o)   a  document  already  stamped  with 
a  fee  prescribed  in  this  Schedule 

0 

2     6 

The  filed  document. 

(6)  a  notice  withdrawing  a  cause  or  an 
appeal. 
The  fees  on  filing  documents  in  the 
Admiralty  registry  are  set  out  in  Sec- 
tion IV.     (B)  ante,  Nos.  83  to  87  (in- 
clvisive). 

- 

Searches. 

102.  On  a  search  for  an  appearance  or  an  af- 

fidavit, and  inspecting  the  same. 

103.  On  any  other  search  including  inspection 

for  each  hour  or  part  of  an  hour  occu- 
pied. 

104.  For  a  certificate  of  appearance,  or  of  a 

pleading,  affidavit,  or  proceeding  hav- 
ing been  entered,  filed,  or  taken,  or  of 
the  negative  thereof,  unless  otherwise 
provided. 

105.  For  a  certificate  pursuant  to  Order  LXL, 

Rules  23  or  24,  other  than  a  certificate 
given  by  the  Registrar  of  Bills  of  Sale. 

0 
0 

1  0 

2  6 

The  search  ticket. 
The  search  ticket. 

0 

2     6 

The  certificate. 

0 

10     0 

The  request. 

s 

Copies  of  Documents. 

106.  For  an  office  copy:  — 

for  each  folio     .          .          ._          .       _   . 

107.  For  a  plain  copy  (except  the  printed  copies 

mentioned  in  the  next  item) :  — 
for  each  folio     ..... 
and  if   more  than   one   copy   be  be- 
spoken: — 

for  each  folio  of  the  first  copy 

for  each  folio  of  any   additional 

0 

0 

0 
0 

0     8 

0     5 

0     5 
0     2 

The  office  copy  . 
The  copy   . 

Adhesive. 
Adhesive. 

copy. 

1 

i 
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Item. 

Fee. 

Document  to  be 
Stamped. 

Character 
of  Stamp. 

108.  For  a  printed  copy  of  an  order:  — 

for  each  folio     ..... 

109.  For  examining  a  plain  copy  and  marking 

the  same  as  an  office  copy:  — 
for  each  folio      _     . 

110.  For  a  copy  in  a  foreign  language  and  for 

a  copy  of  a  plan,  map,  section  drawing, 
photograph,  or  diagram:  — 

the  reasonable  cost  thereof  as  certi- 
fied by  the  officer  of  the  Court. 

0       0     2 
0       0     3 

The  copy   . 
The  office  copy  . 

The  praecipe  or  copy     . 

Adhesive. 
Adhesive. 

Adhesive. 

Section  VIII. 

Fees  Payable  in  the  Pay  Office. 


111.  On  a  certificate  of  the  amount  and  de- 

scription of  any  money,  funds,  or  se- 
curities. 
On  redating  any  such  certificate 

112.  On  a  transcript  of  an  account  for  each 

opening,  including  the  request  therefor. 

113.  On  a  request  to  the  Paymaster,  Bank  of 

England,  or  a  Registrar  of  the  Probate, 
Divorce,  and  Admiralty  Division  (un- 
less other-nise  provided),  for  any  of  the 
follo^^ing  purposes:  paying,  lodging, 
transferring  or  depositing  money,  funds, 
or  seciuities  in  Court  without  an  order, 
or  money  in  addition  to  the  amount 
directed  by  an  order  to  be  paid  in;  pay- 
ing out  of  Court  any  money  without 
an  order  or  a  certificate  of  a  taxing 
officer;  information  in  writing  in  re- 
spect of  any  money,  funds,  or  securities, 
or  any  transaction  in  the  Pay  Office. 

114.  On  a  request  for  information  respecting 

any  money,  funds,  or  securities  to  the 
credit  of  any  cause  or  matter  contained 
in  any  list  prepared  by  the  Paymaster 
of  causes  and  matters  to  the  credit  of 
which  any  money,  funds,  or  securities 
have  not  been  dealt  with  during  15 
years. 

115.  On  lodgment  in  Court  under  the  Trustee 

Act,  1893,  and  S.C.  Funds  Rule  41  (6). 

116.  On  preparing  a  power  of  attorney  . 

117.  On  a  request  for  a  certificate  of  the  lodg- 

ment of  any  funds  in  Court:  — 

{a)  In  Lunacy  .... 

(&)  In  any  other  Division  . 


0 

2 

0 

The  request 

0 
0 

1 

2 

0 
0 

The  transcript 

0 

2 

0 

The  request 

0       2     6 


0 

5 

0 

0 

5 

0 

0 
0 

1 

2 

0 
0 

The  request. 


The     office     copy     of 

Schedule. 
The  power  of  attorney 


The  request 


Impressed. 


Impressed. 


Impressed. 


Impressed. 


Section  IX. 

Fees  Payable  on  the  Taxation  of  Costs. 


118.  On  obtaining  a  reference  to   a,  Taxing 

Master  on  a  document  entitling  the 
applicant  to  taxation  or  to  the  opinion 
of  a  Taxing  Master  thereon,  not  being 
a  judgment  or  order  of  the  Supreme 
Court  or  a  request  from  an  officer 
thereof  or  a  notice  of  discontinuance. 

119.  On  the  taking  of  a  cash  account  between 

the  solicitor  and  his  client  on  a  tax- 
ation under  the  Solicitors  Act,  1843, 
or  otherwise:  — 

for  every  1001.  or  fraction  of  1001. 
of  the  amounts  found  to  have  been 
received  and  paid. 


1       0     0 


1     0 


The  document. 


The  biU. 
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Item. 

Fee. 

Document  to  be 

Character 

Stamped. 

of  Stamp. 

120.  On  the  taxation  of  a  bill  of  costs  — 

(a)  where  the   amount   allowed   does 

0       2     0 

The  bill      . 

Impressed. 

not  exceed  4t. 

(6)  where  the  amount  allowed  exceeds 

0       1     0 

The  bill. 

41.  for  every  21.  or  fraction  thereof 

allowed. 

121.  On  the  allowance  of  the  result  of  a  tax- 

0    10     0 

The  bill. 

ation  except  in  the  case  of  taxations  by 

the  Sitting  Master. 

Note.  —  The  Taxing  Officer  may  in  any  case  reqilire  the  bill  of  costs  to  be  stamped  before  taxation 
with  the  amount  of  fees  which  would  be  payable  if  the  bills  were  allowed  by  him  at  the  full  amount  thereof, 
including  in  cases  under  the  Solicitors  Act,  1843,  the  fee  payable  in  respect  of  the  cash  account. 


Section  X. 

Miscellaneous  Fees. 


Distringas. 

£ 

s. 

d. 

122. —  (a)   On    filing    a    notice    under    Order 

0 

10 

0 

The  notice 

Impressed. 

XLVI.,  Rule  4. 

(6)   On  amending  the  same 

0 

2 

6 

The  amended  notice    . 

Impressed. 

Registration  of  Judgments. 

123.  On  a  certificate  of  a  judgment  for  regis- 

0 

10 

0 

The  certificate. 

tration  in  Ireland  or  Scotland  xmder  the 

Judgments  Extension  Act,  1868. 

124.  On  registration  of  a  certificate  issued  by 

1 

0 

0 

The  certificate. 

an  Irish  or  Scottish  Court  under  that 
Act. 
125.  On  a  certificate  of  the  entry  of  a  satis- 

0 

2 

6 

The  certificate. 

faction  under  that  Act. 

126.  For  a  search  in  the  registers  of  Irish  and 

Scottish  Judgments:  — 

for  each  name         .... 

0 

2 

6 

The  praecipe 

Impressed. 

Bills  of  Sale. 

127. —  (a)   On  filing  a  bill  of  sale  and  affidavit 

therewith,  when   the  considera- 

tion     (including     further      ad- 

vances) — 

(i)   does  not  exceed  lOOZ. 

0 

5 

0 

(ii)  exceeds  1001.,  but  does  not  ex- 
ceed 200i. 

0 

10 

0 

The  bill  of  sale  -. 

Impressed. 

(iii)  exceeds  2001. 

1 

0 

0. 

(6)  On  filing  under  the  Bills  of  Sale 

0 

10 

0 

The  document. 

Acts,  1878  and  1882,  any  other 
document. 
128.  On  filing  an  affidavit  of  re-registration  of 

0 

10 

0 

The  affidavit 

Impressed. 

a  bill  of  sale  or  any  such  other  docu- 
ment. 
129.  On  filing  a  fiat  of  satisfaction 

0 

5 

0 

The  fiat      . 

Impressed. 

130.  For  an  official  certificate  of  the  result  of 

0 

5 

0 

a  search  in  one  name  in  any  register  or 

index  under  the  custody  of  the  Regis- 

trar of  bills  of  sale,  if  not  for  more  than 

Certificate  of  search. 

five  folios. 

for  every  additional  folio 

0 

0 

8 

for  every  additional  name,  if  included  in 

0 

2 

0. 

the  same  certificate. 

131.  For  a  continuation  search,  if  made  within 

0 

2 

0 

Certificate  of  search     . 

Impressed. 

one  calendar  month  of  date  of  official 

certificate  (the  result  to  be  endorsed  on 

such  certificate). 
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Item. 


Fee. 


Document  to  be 
Stamped. 


Character 
of  Stamp. 


Deeds  of  Arrangement. 

132.  Where  the  total  estimated   amount   of 

property  included  under  or  the  total 
amount  of  composition  payable  under 
a  deed  shall  appear  from  the  affidavit 
of  the  debtor  not  to  exceed  the  follow- 
ing amounts,  the  fee  on  filing  such  deed 
shall  be  as  under:  — 

(a)  where  the  property  does  not  exceed 
l.OOOi. 

(6)  where  the  property  exceeds  l.OOOZ., 
but  does  not  exceed  2,0002. 

(c)  where  the  property  exceeds  2,000i., 

but  does  not  exceed  3,000L 

(d)  where  the  property  exceeds  3,000Z., 

but  does  not  exceed  4,000Z. 

(e)  where  the  property  exceeds  4,000Z.    . 
(/)   in  every  case  to  which  the  above  fees 

do  not  apply. 

133.  On    every    certificate,    endorsed    on    an 

original  deed,  of  the  registration 
thereof. 

134.  On  every  copy  of  a  deed  transmitted  to 

a  County  Court  Registrar:  — 
for  every  folio  or  part   of  a  folio   con- 
tained in  such  copy. 

135.  On  every  statutory  declaration  or  notice 

filed" in  the  office  for  registration  of 
deeds  of  arrangement,  pursuant  to  the 
Deeds  of  Arrangement  Act,  1914,  or 
the  Deeds  of  Arrangement  Rules,  1915. 

136.  On  searching  the  register  (for  every  name 

inspected)  and  on  inspecting  the  filed 
copy,  including  the  limited  extract  to 
be  taken  pursuant  to  the  Act  and  Rules. 

Commissions,  &c. 

137.  On  sealing  or  issuing  a  commission  to  take 

oaths  or  affidavits  in  the  Supreme 
Court. 

138.  On  sealing  any  other  commission  unless 

otherwise  provided. 

139.  On  a  report  by  a  Committee  of  Judges  on 

an  estate  bill  pursuant  to  Standing 
Order  of  the  House  of  Lords,  No.  153. 

140.  On  an  allowance  of  byelaws  or  table  of 

fees. 

141.  On  taking  the  acknowledgment  of  a  deed 

by  a  married  woman. 

142.  On  appointment  of  commissioners  under 

glebe  exchange. 

143.  On  an  application  with  or  without  sub- 

pcena  for  any  officer  to  attend  as  a  wit- 
ness, or  to  produce  records  or  docu- 
ments to  be  given  in  evidence  (in 
addition  to  the  reasonable  expenses  of 
the  officer)  for  each  day  or  part  of  a 
day  he  shall  necessarily  be  absent  from 
his  office. 

The  officer  may  require  a  deposit  of 
stamps  on  account  of  any  further  fees 
and  a  deposit  of  money  on  account  of 
any  further  expenses  which  may  prob- 
ably become  payable  beyond  the 
amount  paid  for  fees  and  expenses  on 
the  application,  and  the  officer  or  his 
clerk  taking  such  deposit  shall  there- 
upon make  a  memorandum  thereof  on 
the  application. 

The  officer  may  also  require  an  un- 
dertaking in  writing  to  pay  any  further 
fees  and  expenses  which  may  become 
payable  beyond  the  amounts  so  paid 
and  deposited. 

I 


0  0 

0  0 

0  0 

0  0 

0     0 
0     0. 

5     0 


0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 


The  affidavit 


Impressed. 


The  certificate 


0 

0 

3 

The  copy   . 

0 

2 

6 

The  declaration 

0 

2 

6 

The  prsecipe 

The  commission  or  cer- 
tificate. 

The  praecipe 


The  report 

The  byelaws   or  table 

of  fees. 
The  praecipe 

The  praecipe 

The  application. 


Impressed. 

Adhesive. 
Adhesive. 

Impressed. 
Impressed. 


Impressed — In 
Probate  Regis- 
try, adhesive. 

Impressed. 


Impressed. 
Impressed. 
Impressed. 
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Item. 

Fee. 

Dociunent  to  be 

Character 

Stamped. 

of  Stamp. 

144.  On  taking  an  affidavit  or  an  affirmation 

0 

2    0 

The  affidavit,  affirma- 

or attestation  upon  honour  in  lieu  of  an 

tion,  or  declaration. 

affidavit  or  a  declaration,  except  for  the 

Note. — The  amount  of 

purpose  of  receipt  of  dividends  from 

stamps     should     be 

the  Paymaster-General,  for  each  person 

marked  on  the  office 

making  the  same. 

copy. 

And  in  addition  thereto  for  each  ex- 

0 

1     4 

hibit  therein  referred  to  and  required 

to  be  marked. 

145.  On  taking   a  recognisance  or  bond   or 

0 

10    0 

The    recognisance    or 

vacating  the  same,  i 

bond  or  order. 

146.  On  assignment  of  a  bond 

0 

5    0 

The  assignment. 

147.  On  filing  for  registration  a  certificate  of 

0 

10    0 

The  certificate. 

the  Controller  of  the  Clearing  Office 

under  paragraph  1  (iv)  of  the  Treaty  of 

Peace  Order,  1919. 

148.  On  sealing  or  issuing  any  writ,  summons. 

0 

5    0 

The  filed  document. 

citation,  notice,  flat,  certificate  or  other 

document   and   filing  a  copy  thereof 

where  no  other  fee  is  prescribed  by  this 

Schedule. 

•  The  Chancery  Judges  have  resolved  that  only  one  fee  is  to  be  charged  on  vacating  a  Receiver's  security 
whether  it  is  by  one  bond  or  recognisance  only,  or  by  two  or  more. 
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November  30,  1938. 

To  His  Excellency,  Charles  F.  Hurley, 

Governor  of  Massachusetts. 

In  accordance  with  the  provisions  of  section  34B  of  chapter  221 
of  the  General  Laws  (Ter.  Ed.)  we  have  the  honor  to  transmit  the 
fourteenth  annual  report  of  the  Judicial  Council. 

FRANK  J.  DONAHUE,  Chairman. 
JOHN  E.  FENTON. 
JOHN  V.  PHELAN. 
WILFRED  BOLSTER. 
CHARLES  L.  HIBBARD. 
FRANCIS  R.  MULLIN. 
JOHN  AUGUSTINE  DALY. 
CHARLES  A.  McCARRON. 
FREDERIC  J.  MULDOON. 


Acts  op  1924,  Chapter  244 

As  amended  by  St.  1927,  c.  023,  and  St.  1930,  c.  142 
Now  appearing  as  G.  L.  (Ter.  Ed.)  Ch.  221,  §§  34A-34C 

An  Act  providing  for  the  Establishment  of  a  Judicial  Council  to  make  a 
Continuous  Study  of  the  Organization,  Procedure  and  Practice  of 
THE  Courts. 

Be  it  enacted,  etc.,  as  follows: 

Chapter  two  hundred  and  twenty-one  of  the  General  Laws  is  hereby 
amended  by  inserting  after  section  thirty-four,  under  the  heading 
"Judicial  Council,"  the  following  three  new  sections — Section  34 A. 
There  shall  be  a  judicial  council  for  the  continuous  study  of  the  or- 
ganization, rules  and  methods  of  procedure  and  practice  of  the  judicial 
system  of  the  commonwealth,  the  work  accomplished,  and  the  results 
produced  by  that  system  and  its  various  parts.  Said  council  shall  be 
composed  of  the  chief  justice  of  the  supreme  judicial  court  or  some  other 
justice  or  former  justice  of  that  court  appointed  from  time  to  time  by  him; 
the  chief  justice  of  the  superior  court  or  some  other  justice  or  former 
justice  of  that  court  appointed  from  time  to  time  by  him;  the  judge  of 
the  land  court  or  some  other  judge  or  former  judge  of  that  court  appointed 
from  time  to  time  by  him;  the  chief  justice  of  the  municipal  court  of  the 
city  of  Boston  or  some  other  justice  or  former  justice  of  that  court  ap- 
pointed from  time  to  time  by  him;  one  judge  of  a  probate  court  in  the  com- 
monwealth and  one  justice  of  a  district  court  in  the  commonwealth  and 
not  more  than  four  members  of  the  bar  all  to  be  appointed  by  the  governor, 
with  the  advice  and  consent  of  the  executive  council.  The  appointments 
by  the  governor  shall  be  for  such  periods,  not  exceeding  four  years,  as  he 
shall  determine. 

Section  34B.  The  judicial  council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches 
of  the  judicial  system.  Said  council  may  also  from  time  to  time  sub- 
mit for  the  consideration  of  the  justices  of  the  various  courts  such  sug- 
gestions in  regard  to  rules  of  practice  and  procedure  as  it  may  deem 
advisable. 

Section  34C.  No  member  of  said  council,  except  as  hereinafter  pro- 
vided, shall  receive  any  compensation  for  his  services,  but  said  council 
and  the  several  members  thereof  shall  be  allowed  from  the  state  treasury 
out  of  any  appropriation  made  for  the  purpose  such  expenses  for  clerical 
and  other  services,  travel  and  incidentals  as  the  governor  and  council 
shall  approve.  The  secretary  of  said  council,  whether  or  not  a  member 
thereof,  shall  receive  from  the  commonwealth  a  salary  of  thirty-five 
hundred  dollars. 

MEMBERS  OF  THE  COUNCIL 


Frank  J.  Donahue  of  Boston,  Chairman 


John  E.  Fenton  of  Lawrence 
John  V.  Phelan  of  Lynn 
Wilfred  Bolster  of  Wellesley 
Charles  L.  Hibbard  of  Pittsfield 


Francis  R,  Mullin  of  Winchester 
John  Augustine  Daly  of  Cambridge 
Charles  A.  McCarron  of  Newton 
Frederic  J.  Muldoon  of  Winthrop 


Frank  W.  Grinnell,  Secretary,  60  State  St.,  Boston 


FOURTEENTH  REPORT  OF  THE  JUDICIAL  COUNCIL 
OF  MASSACHUSETTS 

To  His  Excellency 

Charles  F.  Hurley 

Governor  of  Massachusetts 

The  Judicial  Council  was  created  by  St.  1924,  chapter  244  {See 
covij  j)rinted  on  opposite  page),  "for  the  continuous  study  of  the 
organization,  rules  and  methods  of  procedure  and  practice  of  the 
judicial  system  of  the  commonwealth,  the  work  accomplished  and 
the  results  produced  by  that  system  and  its  various  parts."* 

Since  the  last  report,  Hon.  Edward  P.  Pierce,  a  former  Justice 
of  the  Supreme  Judicial  Court  who  represented  that  court  on  the 
Council  by  appointment  of  the  chief  justice,  died  after  about  eight 
months  of  service;  Hon.  Edward  B.  O'Brien,  of  the  Probate  Court 
of  Essex  County,  died  after  about  two  years  of  service  as  a  member 
of  the  Council  and  Hon.  John  V.  Phelan  of  Lynn,  of  the  Essex 
County  Probate  Court  has  been  appointed  to  succeed  him.  In  July 
of  this  year  Thomas  Hovey  Gage  of  Worcester,  the  Chairman  of  the 
Council  and  the  third  man  to  serve  in  that  position,  died  after  eight 
years  of  service.  Early  in  the  year  Herbert  B.  Ehrmann  retired  from 
the  Council  after  four  years  of  service,  and  Charles  A.  McCarron  of 
Newton  was  appointed  to  succeed  him.  Also,  early  in  the  year  Hon. 
Frank  J.  Donahue  was  appointed  by  the  Chief  Justice  of  the  Superior 
Court  to  represent  that  court,  as  provided  in  the  statute.  In  July 
of  this  year  John  A.  Daly  was  reappointed  by  Your  Excellency  for 
another  term  of  four  years,  and  in  October  Frederic  J.  Muldoon  of 
Winthrop  was  appointed  to  fill  the  vacancy  caused  by  the  death  of 
Mr.  Gage.  Judge  Donahue  was  chosen  by  the  Council  to  succeed 
Mr.  Gage  as  chairman. 

Concurrent  Studies 

As  in  last  year's  report,  we  list  in  a  footnote  **  for  convenient 
reference  the   various  independent   investigations   of  the  judicial 

*  In  1925,  the  legislature  also  submitted  the  following  request  to  the  council. 

1925  Resolves,  Chapter  27 

"Resolved,  That  the  judicial  council  is  hereby  requested  to  investigate  ways  and  means  for  expediting 
the  trial  of  cases  and  relieving  congestion  in  the  dockets  of  the  Superior  Court,  and,  among  other  thmgs, 
the  advisability  of  increasing  or  of  wholly  removing  the  ad  damnum  limits  of  district  court  jurisdiction  in 
civil  cases;  measures  for  discouraging  frivolous  appeals;  measures  for  requiring  parties  to  frame  issues  in 
advance  of  trial  by  greater  specification  in  the  declaration  of  what  the  plaintitT  in  good  faith  claims  and 
greater  specification  in  the  answer  of  what  the  defendant  admits  or  in  good  faith  denies,  with  suitable 
penalties  for  frivolous  or  unfounded  allegations  and  denials;  ways  and  means  for  encouraging,  so  far  as 
consistent  with  constitutional  rights,  trials  without  jury,  including  specifically  an  in(|uiry  into  the  opera- 
tion of  the  laws  of  Connecticut  and  Maryland  relative  to  the  waiver  of  jury  trials  in  criminal  cases;  and 
any  other  ways  and  means  that  may  appear  feasible  to  said  council  for  improving  and  modernizing  court 
procedure  and  practice  so  that,  consistently  with  the  ends  of  justice,  the  proverbial  delays  of  the  law  and 
attendant  expense,  both  to  litigants  and  the  general  public,  may  be  minimized, ) Approved  April  24, 1925)." 

**  See  Report  of  Special  Commission  of  1929  on  the  Motor  Vehicle  Liability  Insurance  Law.Senat  e  280 
of  1930,  Mass.  Law  Quarterly  for  Feb.  1930;  Report  of  Joint  Committee  on  Public  Expenditures,  House  1250 
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system  which  have  been  made  by  various  commissions  or  com- 
mittees during  the  past  few  years,  as  they  approach  the  problems 
from  different  points  of  view  and  indicate  pubUc  interest  in  the  cost 
and  efficiency  of  our  courts. 

Appropriations 

The  appropriation  for  the  ordinary  expenses  of  the  Council, 
including  the  printing  of  its  report,  was  reduced  to  five  hundred 
dollars  ($500.)  in  1937.  From  1925  to  1931,  the  appropriation 
was  three  thousand  dollars  ($3,000.).  The  cost  of  printing  the  report 
for  1936  practically  exhausted  the  small  appropriation  for  1937, 
leaving  nothing  for  printing  that  year's  report  and  other  necessary 
and  incidental  expenses  including  postage,  stationery,  stenographic 
work  and  travel  for  members  of  the  Council  living  at  a  distance  from 
Boston.  For  this  reason  the  Council  was  obliged  to  apply  to  Your 
Excellency  and  the  Executive  Council  in  the  fall  of  1937  to  transfer 
necessary  amounts  from  the  extraordinary  funds. 

If  the  Judicial  Council  is  to  continue  its  work,  a  reasonable  appro- 
priation is  essential.  The  continuous  study  for  which  the  Council 
was  created,  the  compilation  of  statistics  of  the  work  of  the  courts, 
the  investigation  of  matters  referred  to  the  Council  by  the  legis- 
lature, to  say  nothing  of  the  suggestions  which  the  Council  receives 
from  members  of  the  courts  and  members  of  the  bar,  require  a 
considerable  amount  of  correspondence  and  involve  the  preparation 
of  many  reports,  memoranda,  and  drafts  of  recommendations,  fre- 
quently revised,  which  must  be  circulated  among  members  of  the 
Council  before  their  meetings.  All  this  requires  clerical  service. 
We  submitted  to  the  Budget  Commissioner  in  1937,  a  request  for 
an  appropriation  of,  at  least,  one  thousand  seven  hundred  fifty 
dollars  ($1,750.)  for  the  year  1938,  and  this  appropriation  was  made 
by  the  legislature.  We  have  submitted  a  request  for  the  same 
amount  for  each  of  the  years  1939  and  1940. 

of  1933,  Part  III,  see  Mass.  Law  Quarterly  for  Feb.  1933,  pp.  94-lOG;  Report  of  the  "  Wragg"  Commission  on 
Public  Expenditures  (Senate  250  of  1934,  reprinted  in  Mass.  Law  Quarterly  for  Feb.  1934,  p.  2S;  Report  of  the 
"Crime"  Commission  created  by  Resolves  of  1933,  Chap.  54  (Senate  125  of  1934,  reprinted  in  Mass.  Law 
Quarterly  for  Jan.  1934).  The  Massachusetts  Federation  of  Taxpayers  Association  submitted  certain 
general  recommendations  in  1933.  The  special  Committee  of  the  Boston  Chamber  of  Commerce  has  made 
several  reports  (See  reprint  in  Mass.  Law  Quarterly  for  Feb.  1935).  The  special  Commission  on  Judicial 
System  under  Resolves  of  1935,  Chap.  62,  reported  in  1936  (See  House  1750  of  1936,  reprinted  in  Mass. 
Law  Qxiarterly  for  May,  1936).  A  special  committee  of  the  Boston  Bar  Association  conducted  an  extensive 
study  of  the  judicial  system  of  the  Commonwealth  and  submitted  to  the  council  of  that  association  an 
extended  report,  published  in  the  "Bar  Bulletin"  No.  137  for  Feb.  1938,  and  in  "Preliminary  Supplement" 
to  Mass.  Law  Quarterly  for  Apr.-Jime  1938.  A  committee  of  the  .Association  of  Justices  and  Special  Justices 
of  the  District  Courts  made  recommendations  to  the  Judiciary  Committee,  which  sat  in  1937-S  studying 
the  district  court  system  under  Resolves  of  1937,  Chap.  55.  Its  report  House  1719  is  reprinted  in  Mass. 
Law  Quarterly  Prelim.  Supp.  for  Apr.-June,  193S.  The  Report  of  the  Judicature  Commission,  House  1205 
of  1921,  is  also  in  the  background  of  all  studies  of  the  system,  and  Appendix  C  of  that  report  contains  a 
list  of  most  of  the  earlier  studies  which  are  also  referred  to  in  Appendix  A  of  this  report. 


P.D.  144  REPORT  7 

THE  MASSACHUSETTS  REPORTS 

In  the  last  two  reports  of  the  Council,  we  referred  to  the  great 
inconvenience  to  the  bench  and  bar  and  to  others  in  the  delay  in 
the  publication  of  the  official  reports  of  the  opinions  of  the  Supreme 
Judicial  Court,  and  recommended  the  reorganization  of  the  re- 
porter's office  under  control  of  the  court  with  an  adequate  appro- 
priation, as  a  pressing  need  (See  12th  Report,  p.  10,  and  13th 
Report,  p.  8).  This  recommendation  was  referred  to  the  next  an- 
nual session. 

This  matter  continues  to  be  a  subject  of  caustic  and  justifiable 
criticism.*  As  appears  from  the  table  of  cases  decided  by  the  Su- 
preme Judicial  Court  on  page  89  of  this  report,  prior  to  1936,  the 
opinions  of  each  year  appeared  in  3  or  4  volumes.  Since  September 
1935,  as  shown  by  the  table  in  the  footnote**,  only  four  bound  vol- 
umes have  appeared,  the  latest  case  reported  was  decided  on 
September  12,  1935  so  that  reports  are  ten  volumes  or  more  behind, 
covering  a  period  of  38  months  or  more  than  three  years,  with 
the  current  opinions  accumulating  in  the  loose  advance  sheets 
which  are  very  inconvenient  for  use.  The  labor  of  the  bench  and 
bar  in  finding  the  law  is  greatly  increased  at  public  and  private 
expense.  This  is  not  good  business  practice  for  the  Commonwealth. 
It  has  resulted  in  the  appearance  in  Massachusetts  of  an  unofficial 
set  of  reports  published  by  the  West  Publishing  Co.  which  is  being 
bought  freely  by  the  bar  because  for  the  sum  of  $14  a  year  they  can 

*The  following  letter,  received  last  year,  is  typical  of  the  comments  of  the  bar: 
Dear  Sir: 

I  wish  to  call  to  your  attention,  and  I  know  that  in  doing  this  I  am  voicing  the  opinion  of  many 
lawyers  in  Hampden  County,  to  the  steady  and  continued  falling  behind  of  the  published  volumes  of 
Massachusetts  Reports.  The  latest  volume  covers  decisions  of  the  Supreme  Judicial  Court  handed 
down  in  1935.  It  seems  outrageous  that  it  should  take  23^  years  to  publish  decisions  handed  down, 
even  through  some  additional  work  is  required  in  the  syllabi  and  indices. 

Very  truly  yours, 
Since  this  letter  was  written  the  time  has  increased  to  more  than  3  years. 

**  The  information  appeared  in  the  Bar  Bulletin  for  June,  1938.  Since  then,  Volume  291  has  appeared, 
but  the  reported  cases  are  still  more  than  38  months  behind. 

THE  MASSACHUSETTS  REPORTS 
Interval  between  date  of  last  case  and  time  of  publication  of  recent  volumes 


Date  of 

Date  of 

Approximate 

Volume 

Last  Case 

Publication 

Interval 

280 

Oct.   31, 

1932 

June  15,  1933 

7}^  months 

281 

Jan.    30, 

1933 

Sept.  25,  1933 

8 

282 

Apr.  27, 

1933 

Jan.   31,  1934 

9 

283 

Sept.  11, 

1933 

July  20,  1934 

10 

284 

Dec.  28, 

1933 

Nov.  27,  1934 

11 

285 

Mar.  27, 

1934 

Feb.  25,  1935 

11 

286 

June     4, 

1934 

May  29,  1935 

11 

287 

Sept.  13, 

1934 

Sept.  21,  1935 

12 

288 

Dec.  18, 

1934 

Feb.  24,  1936 

14 

289 

Feb.  26. 

1935 

Oct.    29,  1936 

20 

290 

May     1, 

1935 

July   12,  1937 

26 

291 

Sept.  12, 

1935 

Since  June  1,  1938 

38J^        ' 

to  Nov.  30,  1938 

REPORTS  OF  OTHER  STATES 

Approximate 
Interval 

State  and  Volume 

Date  of  I,ast  Case 

Date  Received 

7 

California,  2nd 

Nov. 

26, 

1936 

July 

2, 

1937 

7      months 

366 

Illinois 

Oct. 

7, 

1937 

Dec. 

20, 

1937 

iVi        " 

170 

Maryland 

Nov. 

11, 

1936 

Apr. 

28, 

1937 

5>^        " 

274 

New  York 

June 

1, 

1937 

Nov. 

2, 

1937 

5 

325  Pennsyl 

vania 

Mar. 

22, 

1937 

Sept. 

29, 

1937 

6 
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get  not  only  the  advance  sheets  of  the  Northeastern  Reporter,  in- 
cluding Massachusetts  cases,  but  also  two  bound  volumes  a  year  of 
the  "Massachusetts  Decisions"  within  6  months  of  the  time  in 
which  they  are  handed  down  by  the  court.  These  volumes  also 
take  less  shelf  room  than  the  bound  official  volumes  of  the  reports. 
Naturally,  this  convenient  and  relatively  inexpensive  opportunity 
is  injuring  the  market  of  the  Commonwealth  for  the  official  volumes 
when  they  appear  3  years  late,  and  will  continue  thus  to  injure  the 
market. 

We  respectfully  renew  our  recommendation  of  last  year  and  sub- 
mit the  following: 

Braft  Act 

Relative  to  the  Report  of  Decisions  of  the  Supreme  Judicial  Court 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled, 

and  by  the  authority  of  the  same,  as  follows: 

Section  sixty-three  of  chapter  two  hundred  and  twenty-one  of  the  General 
Laws  is  hereby  amended  by  striking  out,  in  the  second  and  third  lines,  the  words 
"governor,  with  the  advice  and  consent  of  the  council"  and  by  inserting  in  place 
thereof  the  following: — justices  of  the  supreme  judicial  court, — so  as  to  read 
as  follows: — Section  63.  There  shall  be  a  reporter  of  decisions  of  the  supreme 
judicial  court.  He  shall  be  appointed  by  the  justices  of  the  supreme  judicial 
court,  and  hold  office  at  their  pleasure. 

THE  REPORTING  OF  DECISIONS 

We  also  recommend  a  change  in  the  statutory  functions  of  the 
reporter.  The  Judicial  Council  in  its  third  report  in  1927  said  (at 
p.  53): 

"There  is  a  widespread  feeling  at  the  bar  with  which  we  sympathize,  that 
there  are  many  cases  which  might  be  disposed  of  by  memorandum  decisions — 
and  that  much  time  of  the  judges  could  be  saved  and  the  number  of  volumes  of 
printed  reports  be  lessened,  if,  in  accordance  with  the  practice  of  the  United 
States  Supreme  Court  and  other  courts  such  memorandum  decisions  were  fre- 
quently handed  down." 

This  was  the  original  intention  of  the  Legislative  Committee  of 
1859  as  appears  from  its  report  (House  Doc.  120  of  1859.  pp.  14-15). 
That  committee  said: 

"Any  legislation  that  tends  to  secure  speedy  decisions  and  concise  statements 
of  legal  principles,  in  the  present  age  of  inflated  general  and  legal  literature,  will 
be  hailed  with  enthusiasm  by  the  profession  and  the  people  .  .  .  the  public  and 
the  profession  would  be  quite  satisfied  with  such  opinions,  as  a  learned  and  in- 
telligent court  like  ours  should  be  content  to  give  in  the  form  of  a  rescript." 

This  peculiarly  modern  suggestion  made  79  years  ago,  did  not 
mean,  of  course,  that  fuller  opinions  should  not  be  written  in  cases 
of  first  impression,  cases  in  which  the  authorities  are  conflicting  or 
obscure  in  their  meaning  so  that  the  law  is  uncertain,  constitutional 
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questions  of  far-reaching  importance  if  not  clearly  settled,  cases  in 
which  the  court  decides  to  over -rule  or  clearly  modify  prior  deci- 
sions, or  occasional  cases  which  for  some  reason  are  of  great  public 
importance  and  call  for  more  extended  opinions  to  develop  the  law 
and  guide  the  profession  and  the  community  in  future.  It  merely 
means  that  many  cases  could  be  more  concisely  and  promptly  de- 
cided with  less  expense  for  everj^  one  in  time,  labor  and  money  in 
the  use  of  the  reports.  We  recommend  that  this  suggestion  of  1859 
be  facilitated  by  the  following: 

Draft  Act 

Section  1.  Section  8  of  Chapter  211  of  the  General  Laws  is  hereby  amended  by 
striking  out  said  section  and  substituting  therefor  the  following : 

The  Full  Court  as  soon  as  may  be  after  the  decision  of  questions  submitted 
to  it  make  a  rescript  which  shall  contain  a  proper  order,  direction,  judgment 
or  decree  for  the  further  disposition  of  the  case  and  a  brief  statement  of  the 
grounds  and  reasons  for  the  decision  if  no  opinion  shall  have  been  written  and 
filed  in  the  case;  or  it  may  by  a  writ  of  certiorari  or  other  proper  process  remove 
the  record  of  the  case,  or  order  it  to  be  removed,  into  the  Supreme  Judicial  Court, 
there  enter  judgment,  and  remand  the  record  to  the  court  from  which  it  was 
removed  to  carry  such  judgment  into  effect,  or  instead  thereof,  the  Full  Court 
may  order  a  new  trial  or  further  proceedings  at  the  bar  of  the  Supreme  Judicial 
Court,  or  order  sentence  to  be  awarded  or  execution  issued  in  said  court. 

Section  2.    Section  9  of  Chapter  211  of  the  General  Laws  is  hereby  repealed. 

Section  3.  Section  64  of  Chapter  221  of  the  General  Laws  is  hereby  amended 
by  striking  out  said  section  and  substituting  therefor  the  following: 

Section  64.  Preparation  of  Reports.  He  shall  attend  the  law  sittings  of  the 
court  unless  excused  therefrom  by  the  Chief  Justice  and  shall  prepare  for  publi- 
cation the  opinions  of  the  court  in  all  cases  in  which  opinions  are  filed  by  the 
court,  with  suitable  head  notes  and  indexes  and  shall  furnish  them  to  the  pub- 
lisher and  superintend  the  correction  of  the  rescript,  proof  reading  and  publi- 
cation thereof.  The  reports  of  opinions  in  all  cases  in  which  opinions  shall  have 
been  filed  before  September  first  in  each  year  shall  be  published  within  ninety 
days  thereafter. 

The  above  suggested  act  follows  in  general  the  suggestions  in 
the  Third  Judicial  Council  Report.  However,  further  changes  are 
made  in  the  new  Section  64.  Requirement  of  publication  of  tables 
of  cases  is  omitted.  Presumably  this  refers  to  the  tables  of  cases 
cited  in  the  volume.  From  our  experience  we  do  not  believe  that 
this  table  is  used  enough  to  warrant  the  expense  and  space  required 
for  its  publication.  The  present  statute  provides  that  the  reporter 
"shall  in  his  discretion  report  the  several  cases  more  or  less  at  large 
according  to  their  relative  importance  so  as  not  to  unnecessarily 
increase  the  size  or  number  of  the  volumes  of  reports."  It  would 
seem  that  this  sentence  was  never  needed.  A  competent  reporter 
would  comply  with  it  any  way  and  an  incompetent  one  would  not 
know  how  to.    Also  if  the  requirement  is  to  be  changed  to  printing 
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only  the  opinion  when  filed  by  the  court,  the  court  itself  would  be 
able  to  use  its  discretion  about  the  length  of  opinions  and  the 
number  of  opinions  and  the  reporting  of  cases  requiring  opinions, 
so  that  the  result  aimed  at  in  this  section  would  be  accomplished 
by  the  court  itself  without  the  need  of  any  clause  in  the  statute. 

RECOMMENDATIONS  ADOPTED  SINCE  THE  LAST 

REPORT 

During  the  last  session  of  the  legislature,  the  following  recom- 
mendations of  the  Judicial  Council  were  adopted : 

St.  1938,  c.  343,  requiring  leave  of  court  before  the  attachment  of 
wages  by  trustee  process  (See  13th  Report,  p.  30). 

St.  1938,  c.  154,  relative  to  the  settlement  of  accounts  in  the 
Probate  Court.  This  important  statute  was  the  result  of 
several  years  of  discussion  (See  12th  Report,  pp.  47-49). 
For  a  memorandum  of  law  in  regard  to  the  act,  see  Mass. 
Law  Quarterly,  Apr.  1936,  pp.  14-24  and  for  Apr.-June, 
1938,  33-34. 

St.  1938,  c.  202,  relative  to  proceedings  for  mandamus.  This  act 
was  introduced  on  individual  petition,  called  to  the  attention 
of  the  Judicial  Council  and  approved  by  the  council  in  a 
letter  to  the  Judiciary  Committee. 

St.  1938,  c.  145,  providing  for  the  use  of  the  records  of  the  Board 
of  Probation  in  connection  with  motor  vehicle  ofTences  as  an 
alternative  to  the  records  of  the  Registry  of  Motor  Vehicles, 
so  that  records  would  be  available  for  information  of  the 
courts  on  Saturday  (See  13th  Report,  p.  25). 

St.  1938,  c.  324,  extending  the  functions  of  the  Administrative 
Committee  of  the  District  Courts  to  include  the  ten  remain- 
ing trial  justices  in  the  Commonwealth  (See  13th  Report, 
p.  16). 

Owing  to  the  pressure  of  other  business  in  the  legislature,  most  of 
the  other  recommendations  of  the  Judicial  Council  in  the  13th 
Report  were  referred  to  the  next  legislature  for  consideration  by 
that  body.  Some  of  these  recommendations  are  again  referred  to 
later  in  this  report. 

BIENNIAL  LEGISLATIVE  SESSIONS  AND  THE  COURTS 

The  constitutional  amendment  providing  for  biennial  sessions, 
which  was  ratified  at  the  state  election  on  November  8th,  1938, 
reads  as  follows: 

"Section  1.  The  General  Court  shall  assemble  in  regular  session  on  the  first 
Wednesday  of  January'-  in  the  year  following  the  approval  of  this  article  and  bien- 
nially on  said  Wednesday  thereafter." 

Section  2  provides  for  a  two-year  budget.     This  language  means 
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that  after  the  1939  session  of  the  newly-elected  legislature  there 
will  not  be  another  regular  session  until  1941  and  the  incoming 
legislature  will  be  faced  with  the  problem  of  a  two-year  budget 
for  the  first  time,  the  readjustment  of  statutes,  etc.,  to  the  biennial 
plan,  besides  all  the  other  usual  legislative  problems  of  every  variety 
which  have  faced  the  annual  sessions  hitherto.  When  a  new  legis- 
lature is  elected  in  1940  and  comes  in  in  1941,  there  will  be  a  similar 
congestion  of  proposals  for  consideration  and  there  will  probably 
be  a  number  of  changes  of  membership,  just  as  there  are  new  mem- 
bers in  the  incoming  legislature,  who  may  not  be  familiar  with 
discussions  hitherto.  We  must  expect  that  the  time  hitherto 
available  for  the  legislative  Committees  on  the  Judiciary  and  on 
Legal  Affairs  to  devote  to  the  study  of  problems  of  the  judicial 
system  and  of  the  details  of  its  functioning,  will  be  reduced,  at 
least,  by  half  and  will  be  available  only  at  two-year  intervals,  so 
that  progress  in  the  administration  of  justice,  every  detail  of  which 
affects  in  some  way  or  other  the  lives  of  more  individuals  than  is 
generally  realized,  will  be  very  much  slower  in  the  future  so  far 
as  legislation  is  concerned. 

The  Judicature  Commission,  in  its  second  report  in  1920,  recom- 
miended  the  creation  of  the  Judicial  Council  because,  as  they  stated, 
"Some  central  official  body  is  needed  for  the  continuous  study  of 
questions  relating  to  the  courts."  While  biennial  sessions  of  the 
legislature  were  not  then  contemplated,  it  may  prove  to  be  for- 
tunate, with  the  coming  of  such  biennial  sessions  with  the  resulting 
condensation  into  a  single  year  of  the  burden  of  judicial  problems 
on  the  judiciary  and  other  legislative  committees,  in  the  midst  of 
other  new  and  distracting  problems,  that  there  is  in  existence  a 
judicial  council  with  14  years  of  experience  and  accumulated  in- 
formation behind  it.  It  seems  also  probable  that  in  order  to  meet 
not  only  the  public  expectation  but  the  economic  need  of  gradual 
improvement  in  the  administration  of  justice  under  modern  con- 
ditions, the  public  need  of  recommendations  by  the  Judicial 
Council  directly  to  the  courts  in  the  form  of  suggested  regulation 
of  details  of  practice  and  procedure  by  rule,  instead  of  by  legisla- 
tion, may  be  increased  by  biennial  sessions.  One  of  the  expressed 
purposes  of  the  Judicial  Council,  as  stated  in  G.  L.  Chap.  221, 
§34-b,  is  that,  ''Said  council  may  also  from  time  to  time  submit  for 
the  consideration  of  the  justices  of  the  various  courts  such  sugges- 
tions in  regard  to  rules  of  practice  and  procedure  as  it  may  deem 
advisable."  And  in  its  second  report  (p.  32),  the  Judicature  Com- 
mission made  the  following  statement. 

"The  existing  rule-making  power  .  .  .  should  be  maintained  and  should  be 
exercised  by  the  court,  and  regulation  by  rules  of  court  should  be  encouraged  by 
the  legislature.  We  believe  that  the  work  of  the  Judicial  Council  suggested  will 
be  of  great  assistance  to  the  courts  in  this  connection." 
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The  Story  of  the  Judicial  Council  and  Its  Work  since  192 4 

Under  these  circumstances,  with  new  conditions  ahead  in  the 
immediate  future  and  with  new  members  of  the  legislature  as  well 
as  new  members  of  the  bench  and  bar  constantly  arriving,  many  of 
whom  are  not  familiar  with  the  Judicial  Council  or  its  work,  we 
have  thought  it  advisable  to  annex  to  this  report  in  Appendix  A  an 
account  of  the  history  of  the  council  and  the  results  of  its  work  in 
legislation  and  in  practice  since  its  creation  in  1924  so  that  those 
who  are  interested  and  who  use  the  reports  may  get  the  picture  in 
better  perspective. 

CONCURRENT  JURISDICTION  OF  CERTAIN  PREROGATIVE 
(OR  SO-CALLED  "EXTRAORDINARY")  WRITS 

In  our  last  report  we  called  attention  to  the  fact  that  there  are  a 
number  of  questions  of  a  relatively  simple  character  which  can  only 
be  brought  in  the  Supreme  Judicial  Court  because  they  must  be 
raised  by  petition  for  a  writ  of  mandamus,  or  some  other  preroga- 
tive writ  of  which  that  court  has  exclusive  jurisdiction.  However 
these  writs  were  regarded  in  earlier  times,  today  they  are  no  more 
"extraordinary"  than  any  other  proceeding.  They  are  merely  the 
ordinary  proceedings  for  certain  cases  which  are  no  more  difficult, 
and  often  less  difficult  of  decision,  than  many  other  cases  in  the 
Superior  Court.  Eighteen  years  ago  the  Judicature  Commission 
called  attention  to  this  matter  and  recommended  a  change.  We 
think  it  is  a  poor  business  arrangement  for  the  Commonwealth  to 
require  the  seven  judges  of  the  Supreme  Judicial  Court  to  spend 
their  time  needed  for  their  appellate  work  on  the  trial  of  many  of 
these  cases.  We  do  not  recommend  removing  the  jurisdiction  en- 
tirely from  the  Supreme  Judicial  Court  but  simply  giving  the  Su- 
perior Court  concurrent  jurisdiction  as  in  equity  cases  so  that  cases 
may  be  brought  in  that  court  which  sits  constantly  in  different 
parts  of  the  state  and  is,  therefore,  more  within  reach  of  litigants 
with  less  expense  and  delay. 

We  recommend  the  following  draft. 

An  Act  to  Extend  the  Concurrent  Jurisdiction  of  the 
Superior  Court 

Section  1.  Chapter  two  hundred  and  thirteen  of  the  General  Laws  is  hereby 
amended  by  inserting  after  section  one  the  following  new  section : 

Section  lA.  The  Superior  Court  shall  have  original  jurisdiction,  concur- 
rently with  the  Supreme  Judicial  Court,  of  all  proceedings  relating  to  habeas 
corpus,  quo  warranto  and  informations  in  the  nature  of  a  quo  warranto,  manda- 
mus (except  in  the  case  of  the  issue  of  a  writ  of  mandamus  to  a  court  or  judge), 
and  also  all  matters  relating  to  the  dissolution  of  corporations,  and  all  cases  and 
matters  of  equity  of  which  the  Supreme  Judicial  Court  now  has  exclusive  original 
jurisdiction,  other  than  cases  arising  under  the  statutes  relating  to  insolvency 
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of  which  general  superintendence  and  jurisdiction  are  given  to  it  by  those  statutes, 
or  arising  under  section  five  of  chapter  twenty-five  of  the  General  Laws  relating 
to  the  department  of  public  utilities  or  under  section  thirteen  of  chapter  fifty- 
eight  A  of  the  General  Laws  (Ter.  Ed.)  relating  to  the  Appellate  Tax  Board 
created  by  chapter  four  hundred  of  the  acts  of  1937  or  under  paragraph  (F)  of 
section  twelve  of  chapter  three  hundred  seventy-six  of  the  acts  of  nineteen 
hundred  and  thirty-four  as  amended  by  section  five  of  chapter  four  hundred 
twenty-eight  of  the  acts  of  nineteen  hundred  and  thirty-seven,  relating  to  the 
Milk  Control  Board. 

Section  2.  Questions  of  law  arising  in  any  proceedings  of  which  jurisdiction 
is  hereby  vested  in  the  Superior  Court  may  be  reserved  and  reported  to  the 
Supreme  Judicial  Court  for  the  consideration  of  the  full  court,  in  the  same 
manner  and  subject  to  the  same  provisions  as  are  or  may  be  applicable  to  suits 
in  equity  and  section  thirty-two  of  chapter  two  hundred  and  fourteen  of  the 
General  Laws  shall  apply  to  proceedings  within  the  concurrent  jurisdiction 
provided  for  by  this  Act. 

Section  3.    This  act  shall  take  effect  on  the  day  of 

nineteen  hundred  and  thirty-eight. 

The  act  submitted  above  is  similar  to  the  act  recommended  by 
the  Judicature  Commission  with  certain  changes  to  adjust  it  to 
statutes  passed  since  1920.  An  explanatory  note  will  be  found  in 
our  13th  report,  p.  27. 

CONCURRENT  JURISDICTION  WITH  REFERENCE  TO 
LIQUIDATION  OF  BANKS 

Under  the  existing  statutes  when  the  Bank  Commissioner  has 
taken  possession  of  a  bank  there  are  certain  formal  acts  and  pro- 
ceedings which  must  be  filed  in  the  office  of  the  Clerk  of  the  Supreme 
Judicial  Court,  such  as  taking  inventory,  appointment  of  agents, 
filing  lists  of  claims,  etc. 

Sales  of  real  estate,  compromises  of  bad  debts,  payment  of  fees 
and  expenses,  declaration  of  dividends  and  other  matters  are 
worked  out  by  the  Commissioner  of  Banks  subject  to  the  approval 
of  the  Supreme  Judicial  Court. 

At  the  present  time  a  justice  of  the  Supreme  Judicial  Court  is 
obliged  to  spend  considerable  time  each  week  in  passing  on  matters 
arising  out  of  the  liquidation  of  banks.  This  takes  the  sitting  justice 
away  from  the  consideration  of  the  appellate  work  of  the  court. 

By  conferring  concurrent  jurisdiction  in  bank  liquidation  matters 
upon  the  Superior  Court,  acts  required  by  the  statute  to  be  done  in 
the  office  of  the  clerk  of  the  Supreme  Judicial  Court  can  be  readily 
handled  in  the  office  of  the  clerk  of  the  Superior  Court;  and  the 
routine  matters  can  be  heard  in  the  Motion  Session  either  in  Boston, 
or  in  the  county  where  the  matter  arises. 

It  is  believed  that  the  grant  of  concurrent  jurisdiction  to  the 
Superior  Court  in  these  matters  ought  to  expedite  the  work  of 
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liquidation;  and  it  will  also  serve  to  release  the  sitting  justice  of 
the  Supreme  Judicial  Court  for  the  appellate  work  of  that  court. 
We  recommend  the  following: 

Chapter  167  of  General  Laws  is  hereby  amended  by  striking  out  Section  36 
as  appearing  in  the  Tercentenary  Edition  and  by  inserting  after  Section  35-B 
the  following  new  section: 

Section  36.  The  Supreme  Judicial  Court  and  the  Superior  Court,  or  any 
justice  of  said  courts,  shall  have  concurrent  jurisdiction  in  equity  to  enforce  the 
provisions  of  Sections  22  to  35  inclusive,  and  to  act  upon  all  applications  and 
in  aU  proceedings  thereunder. 

REVIEW  OF  CAPITAL  CASES 

The  history  of  the  law  relating  to  capital  trials  in  this  common- 
wealth has  been  the  story  of  the  gradual  relaxing  of  safeguards 
once  deemed  essential.  For  nearly  a  hundred  years  trials  for 
capital  crimes  were  heard  before  the  full  bench  of  the  Supreme 
Judicial  Court.  Thus  in  matters  involving  the  discretionary 
power  of  the  court  during  the  hearing  and  upon  motions  for  a  new 
trial  thereafter,  the  accused  was  accorded  the  highest  possible  pro- 
tection. Even  as  to  rulings  of  law  given  during  the  trial,  the  court, 
recognizing  the  gravity  of  capital  cases,  would  carefully  review  its 
own  decisions  although  the  defendant  was  not  legally  entitled  to 
such  a  reconsideration  since  the  full  court  had  already  expressed  its 
opinion.  (Com.  vs.  York,  9  Met.  93;  Com.  vs.  Buzzell,  16  Pick  153). 
A  relatively  slight  change  in  the  law  was  made  by  the  statute  of 
1820,  Chapter  14,  section  8,  which  provided  that  the  arraignment 
might  be  before  a  single  judge.  Even  this,  however,  was  considered 
a  serious  matter  and  was  the  subject  of  a  learned  discussion  by 
Shaw,  C.  J.  in  Com.  vs.  Webster,  5  Cush.  386. 

It  was  not  until  the  passage  of  St.  1872,  Chapter  232  that  the 
trial  on  murder  indictments  was  taken  from  the  full  court  and 
given  to  "two  or  more  justices"  of  the  Supreme  Judicial  Court. 
By  St.  1891,  Chapter  379,  Sections  1  and  2,  exclusive  jurisdiction 
in  capital  crimes  was  transferred  to  the  Superior  Court,  trial  to 
be  had,  however,  before  three  justices.  By  St.  1894,  Chapter  204, 
three  justices  were  reduced  to  "two  or  more"  and  by  St.  1910, 
Chap.  555,  §1,  it  was  provided  that  murder  cases  should  be  tried 
before  a  single  justice  of  the  Superior  Court.  The  decision  of  one 
judge  on  motions  for  a  new  trial  based  on  the  weight  of  the  evidence 
thereby  became  final.  By  1927  the  Supreme  Judicial  Court  had 
developed  a  doctrine  originally  laid  down  in  a  tort  case  (Davis  vs. 
Boston  Elevated  Railway,  235  Mass.  482)  that  it  could  not  review  the 
decisions  of  the  single  trial  judge  on  such  vital  matters  as  motions 
for  a  new  trial  based  on  rulings  involving  discretion  during  the  trial, 
or  on  newly  discovered  evidence,  unless  it  was  prepared  to  find  that 
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"no  conscientious  judge  acting  intelligently  could  have  honestly 
taken  the  view  expressed  by  the  trial  judge."  In  substance  this 
means  that  there  is  no  review  of  the  discretion  of  the  single  judge. 
Thus  a  matter  of  life  or  death,  once  treated  with  the  utmost  care, 
even  beyond  the  requirements  of  the  law,  has  now  been  committed 
to  a  single  judge  of  the  Superior  Court,  with  no  review  whatever  on 
its  most  vital  aspects.  Such  a  situation  places  an  unfair  respon- 
sibility upon  the  trial  judge  and  upon  the  governor,  is  a  potential 
threat  to  justice  and  is  not  reassuring  to  the  public  who  have  a 
right  to  demand  that  judicial  consideration  should  be  exhausted 
before  a  man  is  condemned  to  death. 

The  recommended  change  would  not  place  any  undue  burden 
on  the  Supreme  Judicial  Court  because  the  number  of  convictions 
for  capital  offences  averages  less  than  two  per  annum  and  are  now 
reviewed,  in  any  event,  upon  questions  of  law.  For  a  further  dis- 
cussion of  the  merits  of  the  present  proposal  reference  is  made  to 
the  third  report  of  the  Judicial  Council,  pages  40-43.*  At  that  time 
the  change  was  advocated  not  only  by  the  men  who  then  composed 
the  Council,  but  also  by  the  Attorney-General  in  his  annual  report 
to  the  legislature  for  the  year  1927. 

There  is  nothing  new  about  this  proposal.  As  pointed  out  in 
the  previous  reports,  it  is  in  force  in  other  jurisdictions,  notably 
New  York  where  Section  528  of  the  Code  of  Criminal  Procedure 
reads  as  follows: 

"When  the  judgment  is  of  death,  the  court  of  appeals  may  order  a  new  trial, 
if  it  be  satisfied  that  the  verdict  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,  whether  any  exception  shall  have  been 
taken  or  not  in  the  court  below.  (See  Gilbert's  Annotated  N.  Y,  Criminal 
Code,  pp.  414-18.)" 

and  in  People  vs.  Guadaguinco,  233  N.  Y.  344,  the  New  York  Court 
of  Appeals  said: 

"In  a  case  of  murder  in  the  first  degree  this  court  may  order  a  new  trial  if  it 
be  satisfied  that  the  verdict  is  against  the  weight  of  evidence  or  that  justice  requires 
a  new  trial." 

As  an  example  of  the  judgment  of  experience  in  regard  to  this 
matter,  we  call  attention  to  the  fact  that  the  late  Hon.  Edward  P. 
Pierce,  who  served  as  a  member  of  the  Judicial  Council  on  his  re- 
tirement from  the  Supreme  Judicial  Court  after  twenty-three  years 
of  experience  on  that  court  preceded  by  fourteen  years  on  the  Su- 
perior Court,  not  only  joined  in  this  recommendation  last  year,  but 
was  emphatic  in  its  support  in  the  discussions  in  the  Council  pre- 
ceding the  recommendation. 

We  recommend  the  act  submitted  by  the  Council  in  its  third 
report  (p.  79)  which  reads  as  follows : 

*  See  also  Thirteenth  Report,  pp.  2S-30. 
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An  Act  as  to  Appeals  in  Capital  Cases 
Section  1.  Section  thirty-three  E  of  chapter  two  hundred  and  seventy-eight 
of  the  General  Laws,  inserted  by  section  one  of  chapter  two  hundred  and  seventy- 
nine  of  the  acts  of  nineteen  hundred  and  twenty-five  and  amended  by  section  four 
of  chapter  tliree  hundred  and  twenty-nine  of  the  acts  of  nineteen  hundred  and 
twenty-six,  is  hereby  further  amended  by  adding  at  the  end  thereof  the  words:— 
In  a  capital  case  the  entry  in  the  supreme  judicial  court  shall  transfer  to  that 
court  the  whole  case  for  its  consideration  of  the  law  and  the  evidence,  and  the 
court  may  order  a  new  trial  if  satisfied  that  the  verdict  was  against  the  law  or  the 
weight  of  the  evidence,  or  because  of  newly  discovered  evidence,  or  for  any  other 
reason  that  justice  may  require.  After  the  entry  of  the  appeal  in  a  capital  case 
and  until  the  filing  of  the  rescript  by  the  supreme  judicial  court  motions  for  a  new 
trial  shall  be  presented  to  that  court  and  shall  be  dealt  with  by  the  full  court, 
which  may  itself  hear  and  determine  such  motions  or  remit  the  same  to  the  trial 
judge  for  hearing  and  determination.  If  a  motion  is  so  remitted,  or  if  any  motion 
is  filed  in  the  superior  court  after  rescript,  no  appeal  shall  lie  from  the  decision  of 
that  court  upon  such  motion  unless  the  appeal  is  allowed  by  a  single  justice  of  the 
supreme  judicial  court  on  the  ground  that  it  presents  a  new  and  substantial  ques- 
tion which  ought  to  be  determined  by  the  full  court. 

DISTRICT  COURTS 

Brief  Statement  as  to  the  Business  of  District  Courts 

We  give  a  picture  of  the  volume  and  variety  of  the  business 
problems  of  these  courts  in  recent  years. 

As  to  the  seventy-two  district  Courts  other  than  the  Municipal 
Court  of  the  City  of  Boston,  a  five-year  comparative  table  of  busi- 
ness is  shown  opposite  from  which  it  appears  that  civil  writs  entered 
increased  from  75,680  in  the  previous  year  to  82,715;  actions  of  con- 
tract increased  2,381 ;  actions  of  tort  increased  3,626.  The  number 
of  removals  to  the  Superior  Court  was  14,595,  an  increase  over  last 
year  of  1,530  but  smaller  than  the  increase  of  last  year  and  less  than 
half  of  the  increase  in  entries.  Of  these  removals,  13,076  were  motor 
tort  actions,  an  increase  over  last  year  of  1,576.  Automobile 
criminal  cases  increased  from  45,762  to  47,694.  Cases  of  operating 
under  the  influence  of  liquor  decreased  from  5,532  to  4,613.  The 
number  of  juvenile  cases  decreased  from  6,524  to  5,834. 

Criminal  appeals  increased  by  250  but  during  the  five-year  period 
they  have  decreased  by  over  2,000. 

The  statistical  table  showing  the  details  of  business  for  the  year 
ending  September  30,  1938  will  be  found  facing  page  86. 

A  picture  of  each  of  the  seventy- two  courts  with  the  business  load 
and  cost  of  each  in  1932  will  be  found  in  the  tenth  Report  of  the 
Judicial  Council,  Appendix  A. 

The  detailed  reports  of  the  business  of  the  Municipal  Court  of  the 
City  of  Boston  will  be  found  in  Appendix  D  (pp.  103-108). 
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DISTRICT  COURT  BUSINESS,  1933-1938 

A  Five  Year  Comparison  of  Years  from 

October  1  to  September  30,  Inclusive 

{This  table  does  not  include  the  business  of  the  Boston  Municipal  Court) 
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1933 

1934 

1935 

1936 

1937 

to 

to 

to 

to 

to 

1934 

1935 

1936 

1937 

1938 

Civil  writs  entered 

Contract 

Tort 

Summary  Process  (Ejectment) .  .  .  . 

All  other  case? 

Removals  to  Superior  Court 

Reports  to  Appellate  Division 

Appeals  to  Supreme  Judicial  Court . 

Supplementary  Process 

Small  Claims 

Criminal  cases  begun 

Criminal  appeals  to  Superior  Court. 

Drunkenness 

Op.  under  inf.  intoxicating;  liquor .  . 

Total  automobile  cases 

Int.  liquor  cases 

Juvenile  cases  under  17  yrs 

Total  motor  tort  c?.ses 

Total  removals  by  plaintiffs .... 

Total  removals  by  defendants .  .  . 

Total  removals  bv  both 


70,797 

34,859 

21,286 

13,514 

1,138 

3,626 

317 

38 

10,034 

22,656 

162,402 

7,615 

74,849 

5,446 

44,160 

1,832 

7,281 


80,056 

32,036 

32,403 

14,651 

965 

8,887 

339 

42 

9,038 

22,881 

159,273 

7,026 

71,542 

5,451 

46,475 

844 

6,887 

27,800 

3,432 

4,277 

F,0 


74,560 

28,144 

30,813 

14,267 

1,336 

10,406 

337 

59 

9,701 

21,453 

155,560 

5,765 

70,223 

5,099 

50,023 

727 

5,680 

20,568 

4.967 

3,850 

108 


75,680 

27,890 

32,260 

14,707 

823 

13,065 

312 

38 

11,067 

23,533 

157,869 

5,050 

72,925 

5,.532 

45,762 

574 

6,524 

28,081 

6,456 

4,929 

115 


82,715 

30,271 

35,886 

15,596 

962 

11,595 

267 

36 

16,029 

30,181 

149,569 

5,375 

65,147 

4,613 

47,694 

485 

5,834 

31,588 

6,851 

6,175 

50 


Total  removals  of  motor  tort  cases 


7,761       8,925      11,500      13,076 


Trial  Justices 
Under  St.  1938  c.  324  the  Administrative  Committee  of  the  Dis- 
trict Courts  has  compiled  from  the  reports  of  the  ten  trial  justices  the 
following  table  showing  more  fully  than  before  the  nature  of  the 
criminal  cases  heard  by  them.  Trial  justices  have  no  civil  jurisdiction. 

CRIMINAL  CASES  BEFORE  TRIAL  JUSTICES  FOR  THE  YEAR 
ENDING  SEPTEMBER  30,  1938 


Criminal 

Auto- 

Operating 

Juveniles 

Tpial  Justices  at: 

Cases 

Criminal 

Drunken- 

Search 

mobile 

Under 

Under 

Begun 

Appeals 

ness 

Warrants 

Cases 

Influence 

Inquests 

17  Yrs. 

Andover    . 

48   . 

0 

2 

0 

46 

0 

0 

0 

North  Andover 

46 

0 

23 

0 

30 

5 

2 

0 

Barre 

46 

6 

11 

2 

10 

1 

0 

1 

Hardwick  . 

107 

1 

20 

0 

56 

2 

0 

1 

Hopkinton 

8 

0 

5 

0 

0 

0 

0 

0 

Hudson 

117 

3 

51 

0 

1 

0 

0 

0 

Ludlow 

199 

1 

70 

5 

0 

0 

1 

9 

Marblehead 

240 

1 

167 

0 

49 

10 

0 

0 

Nahant 

143 

0 

11 

0 

61 

4 

0 

0 

Saugus 

335 

3 

191 

0 

133 

0 

0 

8 

Totals 

1289 

15 

551 

7 

386 

22 

3 
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General  Discussion  of  the  District  Court  System 

In  our  thirteenth  report  under  the  caption  "District  Courts", 
we  said: 

"The  last  gqneral  court  authorized  the  Committee  on  Judiciary  to  sit  during 
the  recess  for  the  purpose  of  an  investigation  and  study  of  the  District  Court 
system  with  a  view  to  recommending  such  changes  as  it  might  deem  necessary  or 
desirable.  Various  matters  pending  before  the  general  court  were  specifically 
referred  to  the  Committee.  Included  in  the  matters  for  consideration  are  some 
of  the  suggestions  aind  recommendations  found  in  our  last  report.  We  desire  to 
avoid  encroaching  upon  the  field  of  the  Committee." 

The  Committee  on  Judiciary  made  a  report  late  in  the  session  of 
the  general  court  after  many  hearings  and  conferences.  Inspection 
of  this  report  shows  unanimity  of  opinion  in  a  few  matters  and  dif- 
ferences in  judgment  in  many.  The  report  and  related  matters  were 
finally  referred  to  the  next  general  court. 

In  previous  reports  we  have  emphatically  stated  an  opinion  that 
full-time  service  should  be  required  in  our  District  Court  system  so 
far  as  practicable.  This  opinion  is  supported  by  the  conclusions  of 
recent  commissions  which  have  studied  the  question.  There  is  no 
doubt  that  full-time  courts  should  be  established  wherever  business 
warrants  the  change.  It  is  obvious  there  must  be  some  formula  or 
rule  to  use  in  determining  the  courts  to  be  included  in  any  such  clas- 
sification. For  many  years  the  population  served  has  been  the 
basis  for  grouping  and  salaries  in  these  courts.  Case  loads  with 
weighted  values  as  to  the  different  classes  of  business  have  also  been 
used. 

A  Tabulated  Comparison  oj  population  and  caseloads  in  the  seventy- 
two  judicial  districts  is  printed  in  Appendix  B  of  this  report  {p.  74)- 

After  study  of  the  results  reached  by  both  methods,  we  feel  that 
the  following  courts,  Worcester,  First  Eastern  Middlesex  (Maiden), 
Springfield,  Third  Eastern  Middlesex  (Cambridge),  Dorchester, 
Roxbury,  Eastern  Norfolk  (Quincy),  Second  Bristol  (New  Bedford), 
Southern  Essex  (Lynn),  Third  Bristol  (Fall  River),  Lowell,  West 
Roxbury,  Lawrence  and  Somerville,  should  be  by  appropriate  legis- 
lation constituted  full-time  service  courts.  It  is  interesting  to  note 
that  the  same  courts  with  two  exceptions  will  be  designated  as  full- 
time  courts  whether  population  served  or  case  load  be  the  measure 
applied.  In  these  courts  the  Justices  should  be  required  not  only  to 
give  full-time  service  but  they  should  be  barred  from  all  private 
practice  of  law.  It  logically  and  justly  follows  that  the  salaries 
of  these  justices  should  be  increased  to  correspond  with  their  new 
status.  In  order  that  we  may  not  be  misunderstood,  we  feel  we 
should  state  that  by  full-time  service  we  mean  that  each  justice 
should  hold  court  from  9,  or  shortly  after,  to  1  and  from  2  to  4  as  the 
minimum  hours. 
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We  are  conscious  of  the  fact  that  the  District  Courts  for  various 
reasons  have  been,  with  few  exceptions,  part-time  or  morning  courts 
and  that  it  wih  require  some  time  and  considerable  education  to 
extend  the  sittings  into  the  afternoons.  But  this  must  be,  for  the 
justices  must  not  expect  to  make  as  free  use  of  special  justices,  or 
simultaneous  sittings,  as  in  the  present  practice.  Part  of  the  reason 
for  increase  of  salaries  must  be  found  in  the  saving  of  the  expense  of 
special  justices.  We  are  confident  the  required  adjustments  will 
be  made  by  the  officials  of  the  courts,  the  bar  and  the  general  public, 
once  the  change  is  made  and  understood.  It  is  our  judgment  that 
after  a  short  experience  the  necessities  of  each  court  affected  in  the 
way  of  judicial  service  can  be  determined.  When  it  is  clear  that  two 
full-time  justices  are  required  to  care  for  the  work,  it  is  our  thought 
that  there  should  be  in  each  court  so  requiring  it  an  associate  justice 
appointed  who  also  w^ould  be  a  full-time  justice  prohibited  from 
private  practice.  Then  and  thus  in  that  limited  field  the  true  ideal 
of  full-time  district  courts  can  be  attained. 

One  of  the  most  difficult  angles  in  any  re-adjustment  plan  is  that 
presented  by  the  special  justice  system.  The  history  of  this  system 
has  been  told  many  times.  Briefly,  it  was  necessary  to  provide  sub- 
stitutes for  the  justices  when  for  one  cause  or  another  they  could 
not  sit.  Accordingly,  and  also  as  a  matter  of  convenience,  two 
special  justices  were  provided  for  each  court.  Not  many  years  ago 
this  number  was  increased  to  three  for  a  few  of  the  larger  courts, 
and  the  district  courts  have  increased  in  number  from  47  in  1882 
to  the  present  72.  The  use  of  special  justices  was  rather  limited  for 
a  long  time,  but  with  the  growth  in  volume  and  importance  of  the 
work  of  the  district  courts,  it  increased  until  in  the  year  1936  a 
total  sum  of  $150,675.68  was  paid  to  them  as  compensation. 

The  Special  Justice  System  has,  in  general,  worked  well  and  busi- 
ness has  been  dispatched  expeditiously.  A  few  men,  however,  in 
violation  of  propriety  began  to  capitalize  the  title.  This  develop- 
ment was  contemporaneous  with  the  growth  of  motor  tort  litigation. 
The  Executives  not  fully  understanding  the  trend  made  some  unfit 
appointments.  These  appointees  carried  into  office  a  sense  of 
commercial  value  attached  to  title  and  a  not  always  keen  sense  of 
propriety. 

In  an  attempt  partially  to  meet  these  unfortunate  developments, 
two  rules  were  promulgated  by  the  Supreme  Judicial  Court.  One 
forbade  the  appearance  as  counsel  in  any  criminal  case  of  either  a 
justice  or  special  justice.  The  other  prohibited  the  special  justices 
from  practice  on  the  civil  side  in  their  own  courts.  Thereafter  an 
attempt  was  made  before  the  legislature  to  place  the  special  justices 
on  a  salary  basis.    That  effort  failed. 

It  has  been  increasingly  clear  that  the  various  factors  named 
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and  the  character  and  activities  of  certain  special  justices  (for- 
tunately few  in  number)  have  aroused  sharp  criticism  not  alone 
of  the  individual  but  of  the  courts  themselves.  It  has  become  neces- 
sary, in  fairness  to  all  and  in  order  to  maintain  the  confidence  of  the 
public  in  the  courts,  to  make  some  adjustments.  We  are  not  dis- 
posed to  hold  the  system  to  be  utterly  archaic  and  urge  its  entire 
abolition  nor  can  we  under  present  conditions  wholly  dispense  with 
these  services.  Primarily  it  seems  to  us  the  immediate  objectives 
should  be  to  seek  to  improve  the  type  of  future  appointees,  to  reduce 
the  number  to  more  manageable  form  and  adequately  to  compen- 
sate those  for  their  services. 

The  first  is  unattainable  without  the  co-operation  of  the  governors. 
We  cannot  too  strongly  urge  fitness  and  character  for  these  positions. 
The  second  can  be  accomplished,  painlessly,  at  least,  only  by  a 
gradual  reduction  in  number  through  death  and  resignation.  We 
support  the  idea  that  no  new  appointments  should  be  made  until 
each  court  now  being  served  by  two  is  reduced  to  one  and  each 
court  with  three  has  two  only.  The  ultimate  aim  and  ideal  should 
be,  so  far  as  possible,  to  substitute  a  full-time  special  in  each  court. 
The  third  objective  should  be  some  form  of  compensation  fair  to 
the  officials  and  to  the  public.    This  is  a  difficult  problem. 

In  thirty- two  of  the  seventy-two  courts,  a  special  justice  receives 
less  than  $10  for  each  day's  service  in  court.  In  fifty-five  of  the 
seventy- two  he  is  paid  less  than  $15.  We  do  not  deem  it  part  of  our 
duty  to  advise  concerning  judicial  salaries  but  we  submit  that  so  to 
compensate  competent,  intelligent  special  justices,  and  there  are 
many  such,  for  the  hearing  of  cases  which  are  often  complicated 
and  important,  is  manifestly  absurd.  In  reply  it  is  frequently  said 
"if  they  don't  like  it  they  can  resign."  But  that  is  no  answer. 
Members  of  the  legal  profession  who  are  ambitious  and  willing  to 
serve  in  a  judicial  capacity  at  a  sacrifice  both  personal  and  finan- 
cial, should  be  praised  and  encouraged.  It  is  doubtless  true  that 
men  could  be  found  who  would  accept  the  positions  on  the  present 
basis  but  neither  the  public  or  the  bar  want  to  submit  their  cases  to 
unsuccessful  lawyers  or  those  without  high  principles. 

We  deem  it  proper  to  suggest  that  a  study  be  made  to  see  if  a 
minimum  per  diem  compensation  would  not  be  helpful  in  remedy- 
ing the  present  unfair  situation.  If  the  number  be  reduced  there 
will  be  more  work  for  those  left — if  the  justices'  salaries,  which 
were  fixed  many  years  ago  when  the  business  and  responsibilities 
as  well  as  the  restrictions  on  practice  were  less,  should  be  increased, 
that  increase  would  be  reflected  in  the  per  diem  of  the  specials — if 
legislation  were  enacted  which  would  permit  of  payment  on  an  hourly 
basis  for  time  outside  the  regular  court  sitting  necessary  for  the 
study  and  decision  of  important  civil  causes,  the  special  justices 
would  be  more  fairly  compensated. 
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We  are  constrained  to  make  one  more  observation  even  if  it 
encroaches  on  the  financial  field.  We  are  convinced  there  should  be 
no  present  increase  in  the  compensation  of  the  clerks  of  the  district 
courts.  Experience  may  show  added  duties.  They  have  but  recently 
received  a  substantial  gift  in  the  form  of  life  tenure.  They  should  be 
for  the  present  content  with  that.  It  should  be  borne  in  mind  that 
many  derive  substantial  income  from  bail  fees  and  some  are  engaged 
in  gainful  occupations. 

CENTRALIZED  CONTROL  OF  THE  DISTRICT  COURTS 

There  has  been  for  some  time  a  feeling  that  the  district  courts 
have  reached  a  stage  in  their  development  which  calls  for  a  measure 
of  centralized  control.  There  are  seventy-two  courts.  They  have 
no  relation  to  each  other  except  such  as  may  arise  from  comity  or 
interchange  of  justices.  The  only  control  is  found  in  the  tenuous 
authority  of  the  Administrative  Committee. 

In  the  report  of  the  Special  Crime  Commission*  there  is  reference 
to  the  subject  matter  of  control  with  certain  recommendations. 

In  the  report  of  the  Special  Commission  on  Public  Expendi- 
tures** it  is  said  "Under  existing  conditions  each  district  court  is 
an  independent  body  functioning  under  the  direction  of  the  presid- 
ing justice  who  is  responsible  to  no  one  for  the  proper  administration 
of  his  Court.  In  consequence  there  is  an  extraordinary  lack  of 
cohesion  in  the  district  courts — the  Commission  believes  that  a 
central  authority  would  be  of  great  benefit  in  procuring  a  unified 
system." 

The  report  of  the  Committee  on  the  Judiciary  in  1938***  de- 
votes much  space  to  the  discussion  of  the  subject.  It  said  "The  Com- 
mittee is  of  the  opinion  that  central  control  of  the  district  courts 
is  desirable." 

Different  methods  of  control  are  however  found  in  these  reports 
and  the  area  of  control  is  also  of  varying  extent. 

Reduced  to  the  briefest  terms,  the  recommendations  as  to  the 
control  lie  between  a  Chief  Justice  and  the  Administrative  Com- 
mittee of  the  District  Courts. 

The  subject  matters  of  the  control  seem  to  be 

(a)  Standardized  blanks  and  forms. 

(b)  Hours  for  opening  court  and  during  which  the  clerk's  offices 
shall  be  kept  open. 

(c)  Days  and  hours  of  civil  and  criminal  sessions. 

(d)  Assignments  of  justices  and  special  justices. 

*  In  December,  1933,  Senate  Doc.  125  of  1934,  reprinted  in  Mass.  Law  Quart,  for  January,  1934. 
**  Senate  260  of  1934,  Mass.  Law  Quart,  for  February,  1934,  pp.  34-35. 

***  House  Doc.  1719  of  1938,  reprinted  in  the  "Preliminary  Supplement"  to  Mass.  Law  Quart,  for 
April-June,  1938. 
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We  are  of  the  opinion  that  a  measure  of  centrahzed  control  will 
not  only  prove  of  value  to  the  courts,  but  also  will  integrate  the 
system  and  thus  make  for  uniformity  and  efficiency  while  still  pre- 
serving the  necessary  individualized  exercise  of  authority. 

As  to  the  controlling  body,  it  seems  to  us  that  no  chief  justice 
could  efficiently  function  over  seventy-two  courts;  nor  is  there  any 
excuse  for  creating  new  positions  with  salaries  and  office  expenses, 
at  least,  while  the  Administrative  Committee  of  the  District  Courts 
remains  an  integral  part  of  the  system.  This  committee  was  first 
appointed  October  1,  1922.*  For  sixteen  years  it  has  gone  about 
the  state  visiting  the  courts,  meeting  the  officials,  acquainting  itself 
with  the  actual  conditions  existing  in  each  court.  It  has  acted  as  a 
clearing  house  and  advisory  board,  carrying  on  an  extensive  corre- 
spondence involving  all  matters  of  importance.  It  has  visited  the 
penal  institutions,  held  conferences  with  all  the  agencies  of  govern- 
ment directly  or  indirectly  interested.  It  has  for  years  issued  regu- 
lar circular  letters  to  the  justices,  clerks  and  probation  officers, 
generally  twice  a  year,  in  which  are  discussed  many  topics  of  interest 
and  suggestions  given.  It  has  prepared  and  circulated  forms  for  use 
to  meet  new  legislation.  It  has  acquired  a  vast  and  intimate  know- 
ledge of  all  the  district  courts  which  should  not  be  lost  and  which 
should  be  of  immeasureable  value  in  any  further  extension  of  con- 
trol. 

We  are  strongly  of  the  opinion  that  all  the  arguments  which  were 
advanced  in  favor  of  a  Committee  as  against  a  Chief  Justice,  when 
the  matter  was  first  considered  years  ago,  are  still  compelling,  and 
that  any  measure  of  control  should  be  lodged  in  the  Committee. 
Before  committing  the  people  to  large  additional  expense,  a  trial, 
at  least,  should  be  given  to  the  idea  of  such  control  by  the  Adminis- 
trative Committee. 

The  question  of  the  measure  of  control  presents  some  difficulties. 
The  strongly  individualistic  nature  of  the  management  of  each 
court  seems  to  require  that  any  change  in  control  be  experimental 
in  character  so  that  unnecessary  antagonisms  be  avoided.  The 
idea  of  centralized  control  once  engrafted  into  the  system  can  spread 
as  conditions  require  or  permit.  New  men  coming  into  the  system 
will  not  have  the  same  attitude  which  some  of  the  older  judges  may 
hold.  We  have  great  confidence,  however,  that,  if  wisely  admin- 
istered, any  authority,  especially  in  the  hands  of  the  Administrative 
Committee,  all  of  wliom  are  well  known  to  the  entire  personnel  of 
the  courts,  will  not  meet  with  resistance  or  antagonism,  but  will 
on  the  contrary  be  welcomed. 

We  consider  now  the  specific  matters  of  control : 

*  Under  St.  1922  c.  532  wh'ch  was  passed  on  recommendation  of  the  Judication  Commission  in  1920. 
See  2nd  and  final  Report  House  Doc.  1205  of  1921.  The  need  of  an  Administrative  Committee  was  dis- 
cussed on  pp.  33-37  and  on  p   140. 
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(a)  Standardized  Forms: 

The  Special  Commission  on  Public  Expenditures  (already  re- 
ferred to)  said  of  this  subject  "In  the  seventy- two  District  Courts 
there  are  seventy-two  different  kinds  of  blanks  and  forms.  .  .  .  This 
is  neither  practical  nor  efficient.  The  Commission  recommends 
that  the  Administrative  Committee  of  the  District  Courts  be 
authorized  to  standardize  district  court  forms",  and  suggested  that 
the  Division  of  Accounts,  after  co-operative  purchasing,  furnish 
them  to  the  courts  upon  requisition  by  the  judges  and  clerks.  These 
two  suggestions  can,  of  course,  be  divorced  if  desirable. 

We  are  in  accord  with  the  idea  that  the  time  has  come  to  stand- 
ardized the  forms,  except,  of  course,  writs  and  summons,  which 
must  be  of  a  form  approved  by  the  Supreme  Judicial  Court,  and  that 
the  Administrative  Committee  is  best  qualified  to  do  this.  It  has 
voluntarily  prepared  forms  called  for  by  new  legislation,  as  already 
stated,  and  for  use  in  the  juvenile  procedure. 

At  the  present  time  there  is  no  statutory  law  providing  for  the 
establishment  of  uniform  forms.  If  the  Administrative  Committee 
is  to  be  given  authority  toward  that  end  we  submit  the  following: 

Draft  Act 
Section  43A  of  Chapter  215  of  the  General  Laws  (Ter.  Ed.)  should  be  amended 
by  striking  out  in  the  ninth  line  the  words  "forms  of  blanks  and  records"  and  by 
inserting  after  the  word  "clerks"  in  the  tenth  line  the  following  new  sentence 
"The  Committee  shall  establish  uniform  forms  or  blanks  and  records  used  in  the 
district  courts  other  than  the  Municipal  Court  of  the  City  of  Boston.'' 

If  the  recoromendation  of  the  Special  Commission  on  Public 
Expenditures  is  to  be  followed  we  submit  the  following: 

Draft  Act 
Section  39  of  Chapter  218  should  be  amended  by  strildng  out  in  the  fourth  line 
the  words  "blank  books,  blanks"  and  by  inserting  after  the  word  "justices"  in 
the  sixth  line  the  following:  "The  Division  of  Accounts,  Department  of  Corpora- 
tions and  Taxation,  shall  furnish  approximately  at  cost  to  said  district  courts, 
upon  requisition  of  the  justices  and  clerks  thereof,  uniform  forms  or  blanks  and 
records  established  under  Section  43A.  No  forms  of  blanks  and  records  other 
than  those  established  under  said  section  43A  shall  be  used  in  said  district  courts 
unless  approved  by  the  Administrative  Committee  of  the  district  courts." 

This  last  sentence  it  would  seem  might  properly  be  inserted  in 
chapter  43 A  of  chapter  218  following  the  recommended  amend- 
ment if  no  recommendation  is  to  be  made  that  the  Division  of 
Accounts  do  the  printing. 

(b)  Hours  for  opening  court  and  for  clerks'  offices. 

There  is  substantial  variation  in  the  hours  when  the  clerks'  offices 
are  open.    It  ought  not  to  be  that  the  clerk's  office  in  a  large  court 
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should  close  at  noon.     Such  a  practice  does  not  come  within  the 
statutory  term  of  "reasonable".     (G.  L.  ch.  218,  section  15.) 

To  assure  proper  service  there  is  need  of  control  in  this  matter. 
To  make  that  control  effective,  section  15  of  chapter  218  should 
be  amended  to  read  as  follows: 

Draft  Act 

"Justices  of  district  courts,  other  than  the  Municipal  Court  of  the  City  of 
Boston,  shall,  with  the  approval  of  the  Administrative  Committee  of  the  District 
Courts,  prescribe  the  hour  when  the  respective  courts  shall  open  for  the  trans- 
action of  business  and  daily  office  hours  for  the  clerks  of  their  respective  courts 
during  which  the  offices  of  the  clerks  shall  be  open.  Such  hours  shall  be  fixed 
with  reference  to  the  business  of  said  courts  and  the  convenience  of  the  public 
and  of  attorneys  and  notice  thereof  shall  be  posted  in  a  conspicuous  place  in  each 
of  said  offices.  In  the  event  that  the  hours  prescribed  by  any  Justice  shall  not  be 
approved  by  the  Administrative  Committee,  it  may  prescribe  such  hours  and 
they  shall  have  the  force  of  law  and  the  courts  shall  open  for  the  transaction  of 
business  and  the  daily  office  hours  of  the  clerks  shall  be  as  prescribed  by  said 
order." 

It  is  when  we  approach  the  sub-titles  (c)  and  (d)  that  we  find  the 
most  difficulty. 

(c)  Days  and  Hours  of  Civil  and  Criminal  Sessions. 

Generally  speaking,  it  is  probable  that,  in  each  district  court, 
there  has  developed  a  practice  of  holding  civil  and  criminal  sessions 
which  reasonably  conforms  to  the  desires  of  the  public  and  the  bar. 
We  cannot,  however,  lose  sight  of  the  fact  that  judges  are  very 
conservative  and  most  of  them  have  private  practice  or  engage- 
ments. Moreover  there  is  great  variance  in  the  executive  capacities 
of  different  men.  It  is  altogether  probable  that  any  controlling 
body  would  not  find  it  necessary  to  make  many  radical  changes. 

At  the  present  time  the  statutory  law  with  reference  to  uniform 
rules  of  courts  is  found  in  G.  L.  ch.  218,  sec.  43.  In  effect  this  sec- 
tion permits  the  justices  or  a  majority  of  them  of  all  the  district 
courts,  except  the  Municipal  Court  of  the  City  of  Boston,  to  make 
and  promulgate  uniform  rules  regulating  the  time  for  the  entry  of 
writs,  processes  and  appearances,  the  filing  of  answers  and  for 
holding  trials  in  civil  actions,  etc.  Each  individual  court  has  the 
inherent  right  to  make  rules  which  are  not  in  conflict  with  those 
established  by  the  justices  and  they  are  applicable  to  that  court 
alone.  The  present  rules  of  the  district  courts  are  silent  as  to  the 
days  for  civil  and  criminal  sessions.  It  is  thus  left  to  each  court  to 
establish  its  own  rules  in  these  matters. 

In  case  authority  is  to  be  vested  in  the  Administrative  Committee, 
we  submit  the  following: 
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Draft  Act 
Amend  section  43  of  chapter  218  bj^  striking  out  the  words  "for  holding  trials 
in  civil  actions"  and  by  adding  the  following  words  "Any  rule  established  by  a 
justice  of  a  district  court,  other  than  the  Municipal  Court  of  the  City  of  Boston, 
with  reference  to  the  time  for  holding  trials  in  civil  and  criminal  actions  may  be 
amended,  after  due  hearing,  by  the  Administrative  Committee  of  the  District 
Courts  and  such  amendment  shall  have  the  full  force  and  effect  of  law  and  be 
binding  upon  the  court  affected." 

(d)  Assignments  of  Justices  and  Special  Justices. 

We  have  studied  the  subject  from  all  angles.  We  are  not  yet 
ready  to  recommend  any  drastic  measure  but  approach  such  con- 
trol gradually.  It  would  seem  sufficient,  for  the  present,  to  give  the 
controlling  body  or  advisory  board  control  of  the  use  of  justices  and 
special  justices  in  courts,  other  than  their  own,  only  when  a  peti- 
tion has  been  addressed  to  that  body  signed  by  not  less  than  ten 
members  of  the  bar  or  by  a  public  official  or  official  body  having  some 
inter-relation  with  the  work  of  the  district  courts. 

Segregated  Courts  and  Full  Time  Service 
From  a  long  range  point  of  view,  the  conception  of  full-time  judi- 
cial service  must  come  into  collision  with  our  present  segregated 
court  system.  The  obvious  thing  to  do  is  to  bring  these  courts  more 
together.  Legal  questions  apart,  this  could  be  done  by  unification, 
or,  to  a  lesser  degree,  by  co-ordination.  In  the  absence  of  a  much- 
to-be-desired  constitutional  power  in  the  legislature,  not  only  to 
create,  but  to  merge  courts,  true  unification  would  appear  impossi- 
ble.* Certainly,  if  that  be  the  aim,  no  legislative  attempt  at  uni- 
fication of  existing  courts  should  be  made  without  an  advisory 
opinion.  Intolerable  results  would  follow  an  adverse  decision  after 
a  period  of  operation. 

On  the  other  hand,  much  can  be  done,  as  the  cases  cited  in  the  foot- 
note, show,  in  the  field  of  coordination.  The  only  obstacle  there  is, 
that,  of  all  the  officials  of  a  given  court,  the  judge  alone  cannot  be 
legislatively  made  the  judge  of  another  court  than  that  to  which  he 
was  appointed.  But  the  power  of  his  court,  and  consequently  his 
power,  may  be  enlarged,  or  reduced,  as  the  legislature  may  think 
wise.  Control  from  without  may  be  imposed  if  found  necessary  for 
more  uniform,  or  economical,  operation.  Means  can  be  devised  to 
divide  the  total  load  more  evenly  among  the  courts  of  a  given  area, 
as  by  transfer  of  cases  for  trial,  so  as  to  give  more  full-time  judicial 
service.  Varying  practices,  on  the  part  of  other  officials  than  judges, 
in  what  are  now  isolated  courts,  can  be  much  reduced  through  asso- 
ciation, and  more  cooperation  obtained.  Such  benefits  may  be  ex- 
pected, not  so  much  from  legislation  as  from  administration,  if  that 
power  is  given  in  a  less  diffused  form.  Until  legislative  opinion  be- 
comes more  settled  as  to  the  extent  to  which  full-time  judicial  service 

*Brien  v.  Com.,  5  Met.  508;  Com.  v.  Leach,  246  Mass.  464;  Buchannan  v.  Meisner,  279  Mass.  457. 
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is  practicable,  it  appears  unprofitable  to  do  more  than  state  these 
fundamental  considerations. 

PROCEDURE  AS  TO  ACCESSORIES  AFTER  THE  FACT 

By  the  common  law,  assisting  a  person  with  knowledge  that  he 
has  committed  a  felony  is  a  crime  known  as  being  an  accessory  after 
the  fact ;  but  a  wife  who  thus  assists  her  husband  is  exempted  from 
punishment.  Ever  since  1836  in  Massachusetts  this  common  law 
rule  has  been  modified  by  a  statute,  originally  section  4  of  Chapter 
133  of  the  Revised  Statutes  of  1836  and  now  G.  L.  (Ter.  Ed.)  Chap. 
274,  sec.  4,  which  extends  the  exemption  from  punishment  much 
beyond  the  relationship  of  marriage  as  follows : 

"Section  4.  Whoever,  not  a  husband  or  wife,  or,  by  consanguinity,  affinity  or 
adoption,  the  parent  or  grandparent,  child  or  grandchild,  brother  or  sister  of  the 
offender,  after  the  commission  of  a  felony,  harbors,  conceals,  maintains  or  assists 
the  principal  felon  or  accessory  before  the  fact,  or  gives  such  offender  any  other 
aid,  knowing  that  he  has  committed  a  felony  or  has  been  an  accessory  thereto 
before  the  fact,  with  intent  that  he  shall  avoid  or  escape  detention,  arrest,  trial 
or  punishment,  shall  be  an  accessory  after  the  fact,  and,  except  as  otherwise 
pro\aded,  be  punished  by  imprisonment  in  the  state  prison  for  not  more  than 
seven  years  or  in  jail  for  not  more  than  two  and  one-half  years  or  by  a  fine  of  not 
more  than  one  thousand  dollars." 

The  operation  of  this  statutory  exemption  in  practise  is  shown 
by  the  following  statement  of  a  justice  of  the  Superior  Court. 

"The  present  law  requires  proof  by  the  government  beyond  a  reasonable 
doubt  that  the  defendant  is  not  only  not  the  husband  or  wife  of  the  principal 
felon,  but  that  he  is  not  by  consanguinity,  affinity  or  adoption,  the  parent  or 
grandparent,  child  or  grandchild,  brother  or  sister  of  the  offender. 

"It  is  enough  of  a  burden  to  prove  the  non-existence  of  the  exculpatory  rela- 
tionship by  consanguinity  without  having  to  prove  that  it  doesn't  exist  by 
affinity  or  adoption. 

"A  defendant  by  standing  mute  can  often  make  this  the  most  difficult  of  the 
constituent  facts  of  the  crime  to  be  proved  by  the  government. 

"In  England  the  only  person  excused  by  law  for  rendering  aid  to  a  felon  with 
the  intent  of  helping  him  to  escape  justice  is  a  wife;  a  husband  enjoys  no  similar 
exemption.  Here  we  extend  the  exemption  not  only  to  the  husband  but  to 
parents,  grandparents,  children,  grandchildren  and  brothers  and  sisters,  brothers- 
in-law,  sisters-in-law,  fathers-in-law,  mothers-in-law,  grandmothers-in-law  and 
grandfathers-in-law; — why,  I  do  not  know. 

"It  seems  to  me  that  excuse  on  the  basis  of  relationship  by  affinity,  should 
be  stricken  from  the  statute  and  that  a  person  should  be  required  to  file  some- 
time before  trial  a  certificate  of  his  relationship  if  he  intends  to  rely  upon  it  as 
a  defense.    Then,  the  government  will  know  what  it  has  to  prove. 

"The  law  as  it  stands  makes  the  government's  burden  unreasonably  difficult, 
as  I  well  know  from  experience." 
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This  procedural  situation  amounts  to  a  standing  invitation  to 
ingenious  criminals  with  modern  training  under  modern  conditions 
to  take  advantage  of  it. 

It  has  been  suggested  that  the  statute  should  be  amended  so  that 
the  fact  of  relationship  should  not  be  a  defence  to  the  criminal 
charge,  but  should  be  considered  by  the  court  in  connection  with 
sentence  to  be  imposed.  This  is  a  question  of  substantive  law  as  to 
which  the  Council  makes  no  recommendation,  but  simply  states  it 
as  one  of  the  suggestions  which  have  been  made.  But,  so  long  as  the 
relationship  is  recognized  by  statute  as  a  defence,  the  Council  is  of 
opinion  that  it  falls  within  the  general  class  of  defences  by  which, 
for  many  years  by  our  statutes,  the  defendant  has  been  required  to 
go  forward  with  evidence  in  proof  of  the  relationship  before  the 
government  is  required  to  prove  a  negative  without  any  positive 
evidence  from  the  defendant. 

Under  the  narcotic  drug  act  (G.  L.  c.  277),  Section  38  provides 
that 

"A  defendant  relying  upon  a  prescription,  written  order,  registration,  appoint- 
ment or  authority  as  a  defence  or  justification  shall  prove  the  same,  and  until  he 
has  proved  it  the  presumption  shall  be  that  he  is  not  so  justified  or  authorized." 
(See  also  G.  L.  c.  278,  §7). 

The  Council  recommends  the  following 

Draft  Act 

Section  four  of  chapter  two  hundred  seventy-four  of  the  General  Laws  is  hereby 
amended  by  adding  at  the  end  thereof  the  following  sentence : — 

A  defendant  in  a  prosecution  under  this  section  relying  upon  a  relationship 
above  described  as  a  justification  shall  prove  the  same  and  until  so  proved  the 
presumption  shall  be  that  he  is  not  so  justified. 

Such  an  act  would  put  the  defence  of  relationship  on  the  same 
basis  as  the  defence  of  a  license  or  other  authority  to  do  an  act  under 
the  statute  already  quoted  with  the  burden  of  proof  on  the  defendant 
to  show  that  the  relationship  existed.  For  an  example  of  the  work- 
ing of  the  existing  law,  see  Commonwealth  v.  Sokorelis,  254  Mass.  454 
at  p.  458. 

A  narrower  form  of  act  was  also  suggested  as  an 

Alternative  Draft  Act 
In  a  prosecution  under  this  section  unless  the  defendant  files  days 

in  advance  of  trial  a  certificate  or  notice  of  his  relationship,  there  shall  be  a  prima 
facie  presumption  that  no  relationship  described  in  the  statute  exists. 

Whether  the  statute  should  continue  to  specify  so  many  relation- 
ships, as  at  present,  as  defences,  is  for  the  legislature  to  consider 
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as  a  matter  of  substantive  law  upon  which  no  recommendation  is 
made,  but,  as  long  as  any  relationships  are  thus  recognized  as 
defences,  some  procedural  plan  for  the  application  of  the  law  in 
action  similar  to  those  suggested  should,  in  the  opinion  of  the  Coun- 
cil, be  provided.* 

Entry  Days  for  Criminal  Appeals 
We  recommend  more  prompt  entry  days  for  criminal  appeals**  and 
we  call  attention  to  the  following  statement  in  the  Bar  Bulletin  for 
December,  1937,  by  Wilbur  G.  HoUingsworth,  Esq.,  who,  as  counsel 
for  the  Voluntary  Defenders  Committee  in  Boston,  has  had  constant 
experience  with  the  criminal  sessions: 

"In  Suffolk  County,  by  statute,  there  is  a  sitting  of  the  Superior  Court  for 
criminal  business  the  first  Monday  of  every  month.  Each  defendant  who  appeals 
from  a  lower  court  sentence,  or  is  held  for  the  Grand  Jury,  is  bound  over  to  the 
next  sitting  of  the  Superior  Court.  For  example,  if  a  defendant  was  found  guilty 
by  a  lower  court  and  sentenced  on  November  2  last  and  appealed,  he  would  be 
forced  to  stay  in  jail,  if  unable  to  raise  bail,  until  December  6,  before  he  would 
be  able  to  exercise  his  right  to  a  trial  in  the  Superior  Court.  When  December  6 
finally  came,  he  would  find  so  many  others  in  the  same  position,  that  several 
more  weeks  would  probably  pass  before  his  case  finally  came  to  trial.  This  delay 
is  not  caused  by  the  number  of  cases  pending  before  the  court,  but  is  a  direct 
result  of  the  system  in  use.  It  is  not  unusual  to  see  the  criminal  courts  closed  by 
the  20th.  of  the  month  because  of  lack  of  business  and  at  the  same  time  find 
several  hundred  men  waiting  in  jail  to  be  tried.  In  addition  to  the  expense 
involved  in  keeping  these  defendants  in  jail,  the  present  procedure  forces  a 
disturbing  burden  on  the  courts  the  beginning  of  each  month,  instead  of  dis- 
tributing it  evenly  over  the  entire  period.  It  is  not  necessary  to  have  a  tremendous 
press  of  business  one  part  of  the  month  and  a  dearth  of  it  the  rest  of  the  time. 
There  is  no  substantial  reason  why  a  defendant  who  appeals  from  a  decision  of  a 
lower  court  should  not  have  his  case  disposed  of  by  the  Superior  Court  the  same 
week.  The  judges  are  available;  the  machinery  of  the  court  is  ever  ready  to 
function;  the  jail  is  full  of  men  to  be  tried.  ..." 

We  recommend  the  act  recommended  by  the  Judicature  Com- 
mission, of  which  the  late  Judge  Sheldon  was  Chairman,  in  1920, 
in  its  second  report  (House  1205  of  the  year  1921,  p.  149),  which 
reads  as  follows: 

AN  ACT  TO  PROVIDE  FOR  A  WEEKLY  RETURN  DAY  IN  THE 
SUPERIOR  COURT  FOR  CRIMINAL  APPEALS 

Section  twenty-two  of  chapter  two  hundred  and  twelve  of  the  General  Laws 
is  hereby  amended  by  striking  out,  in  the  first  line  thereof,  the  words  "The  first 
Monday  of  every  month",  and  substituting  therefor  the  words: — Every  Monday, 
— and  by  striking  out,  in  the  ninth  line  thereof,  the  words  "said  first",  and  sub- 
stituting the  word: — any, — so  as  to  read: — Section  22.    Every  Monday  shall  be  a 

*  See  also  12th  Report,  43-47;  13th  Report,  p.  23. 

**  For  earlier  discussions  of  this  subject  see  12th  Report,  p.  47  and  13th  Report,  p.  23. 
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return  day  for  the  entry  of  appeals  in  criminal  cases  from  district  courts  and  trial 
justices,  and  of  suits  upon  recognizances  and  bonds  in  such  cases.  Such  appeals 
shall  be  entered  on  the  return  day  next  after  the  appeal  is  taken.  Such  suits  may 
be  made  returnable  at  the  election  of  the  district  attorney  at  any  such  return  day 
within  three  months  after  the  date  of  the  writ.  Trials  by  jury  of  such  suits  shall 
take  place  at  criminal  sittings,  and  such  suits  shall  be  filed,  docketed  and  re- 
corded as  criminal  cases.  If  any  Monday  is  a  legal  holiday,  such  entry  shall  be 
made  on  the  day  following. 

PROBATE  COURT  SESSIONS 
PROPOSED  REPEAL  OF  G.  L.  CHAPTER  215,  §61 

A  curious  question,  arising  from  an  obsolete  statute,  has  arisen 
which  ought  to  be  cleared  up  by  the  repeal  of  the  statute, —  §61 
above  referred  to,  as  there  seems  to  be  some  doubt  in  the  minds  of 
some  connected  with  the  Probate  Courts. 

G.  L.  Chap.  215,  §61  provides, 

"No  court  shall  be  held  by  adjournment  or  otherwise  unless 
the  register,  assistant  register  or  a  temporary  register  is  present." 

On  the  other  hand,  §32  of  the  same  chapter  provides, 

"Judges  of  probate  courts  may  transact  business  out  of  court 
at  any  time  or  place,  if  all  parties  entitled  to  notice  assent  thereto 
in  writing  or  voluntarily  appear;  and  in  such  cases  their  decree 
shall  be  entered  as  of  such  sessions  of  the  court  as  the  convenience 
of  the  parties  may  require." 

Section  33  provides  that  acts  which  do  not  require  notice  "may  be 
issued  and  performed  at  any  time". 

Section  58  provides  that,  "The  Probate  Court  shall  always  be 
open,  except  on  Sundays  and  legal  holidays,  for  hearings,  etc.  .  .  . 
but  the  times  of  hearings  shall  be  discretionary  with  the  judges  of 
said  courts". 

Section  2  provides  that  probate  courts  shall  be  courts  of  superior 
and  general  jurisdiction  and  every  presumption  made  in  favor  of  the 
proceedings,  and  by  §6  they  have  full  equity  jurisdiction  concurrent 
with  the  Supreme  Judicial  Court  within  their  field. 

Whatever  may  have  been  the  earlier  view  of  the  statute,  which 
now  appears  as  §61,  when  the  probate  courts  were  strictly  limited 
in  their  jurisdiction  (and  no  cases  appear  to  be  cited  in  the  anno- 
tated statutes  for  that  section) ,  it  seems  clear  that  with  the  modern 
development  of  these  courts  into  courts  of  general  jurisdiction  like 
the  Supreme  and  the  Superior  Court,  that  §61  must  be  construed  as 
directory  and  not  as  establishing  a  jurisdictional  fact. 

Section  61  does  not  say  that  a  session  is  void  if  held  while  the 
register  or  his  assistant  is  not  in  the  room.     The  presumptions  re- 
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f erred  to  in  §2  apply  to  every  such  session  held  and  it  is  no  more 
necessary  to  recite  as  a  jurisdictional  fact  the  presence  of  the  register 
than  it  is  in  the  Superior  Court  or  the  Supreme  Judicial  Court. 
Indeed,  a  judge  presumably  has  inherent  authority  to-day  to  act 
as  his  own  clerk,  if  necessary.  In  the  early  police  courts,  the  judge 
was  expected  to  be  his  own  clerk  (See  Com.  v.  Gilland,  9  Gray,  3). 
In  a  Georgia  case  of  Mealing  v.  Pace,  14  Ga.  596,  629,  appears  the 
following  passage,  which  is  quoted  for  convenient  reference  in 
11  Corp.  Jur.  p.  849: 

"Our  opinion  is"  that  it  is  a  false  assumption  "that  the  office  of  clerk  is  neces- 
sary to  the  existence  of  the  court.  While  we  hold  that  he  is  a  very  proper  officer 
.  .  .we  are  quite  clear  that  the  court  can  live  and  move  and  have  its  being  with- 
out him.  It  can  keep  its  own  minutes,  by  entering  them  itself  and  signing  them, 
as  is  now  done;  and  make  its  own  adjournment  from  day  to  day  or  for  a  longer 
time  to  suit  its  own  and  the  pubhc  convenience,  without  a  clerk." 

This  seems  to  us  the  common  sense  view  of  a  court  of  superior 
and  general  jurisdiction  to-day  under  our  modern  statutes,  already 
referred  to,  so  that  there  is  no  serious  question  as  to  the  legality  of 
a  Probate  Court  session  or  any  other  court  session  if  the  register  or 
clerk  or  his  assistants  happen  to  be  ill  or  temporarily  out  of  the 
room.  But  in  order  to  avoid  unnecessary  doubts,  we  recommend 
that  the  obsolete  §61,  above  referred  to,  be  promptly  repealed. 

We  have  consulted  the  Administrative  Committee  of  the  Probate 
Courts  in  regard  to  this  matter,  and  that  committee  agrees  with 
this  recommendation. 

The  Administrative  Committee  also  suggests  that  §32  of  Chap. 
215  be  amended  by  striking  out  the  words  "and  in  such  cases  their 
decrees  shall  be  entered  as  of  such  sessions  of  the  court  as  the  con- 
venience of  the  parties  may  require". 

We  support  this  recommendation.  There  seems  to  be  no  reason 
why  a  decree  should  not  be  entered  at  any  time  as  seems  con- 
templated by  §58,  already  quoted,  and  that  is  probably  the  practice. 

Minor  Settlements 

In  several  previous  reports  we  have  called  attention  to  the  matter 
of  the  settlement  of  claims  in  favor  of  minors,  who  have  no  legal 
guardian,  and  whose  interests  are  looked  after  by  a  "next  friend." 
No  interest  of  a  minor  in  real  estate  can  be  disposed  of,  except  by  a 
guardian  appointed  by  and  responsible  to  the  probate  court;  no 
executor  or  administrator  will  pay  a  legacy  or  distributive  share  of 
an  intestate  estate,  to  which  a  minor  is  entitled,  except  to  a  guardian 
appointed  by  the  probate  court  or  by  deposit  in  the  name  of  the 
judge  of  probate  for  the  benefit  of  the  minor.  But  a  claim  for 
personal  injuries  sustained  by  a  minor  can  be  settled  by  a  self- 
constituted  "next  friend"  who  is  accountable  to  no  court.    We  have 
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called  attention  to  the  fact  that  in  this  regard  Massachusetts  lags 
behind  most  of  the  jurisdictions  of  the  United  States*  and  in  England 
damages  accruing  to  a  minor  for  such  personal  injuries  are  paid  into 
Court  and  are  administered  by  the  court  for  the  benefit  of  the  minor.** 
Not  infrequently,  the  money  is  misappropriated  so  that  nothing 
is  used  or  saved  for  the  minor.  We  would  not  interfere  with  the 
prompt  settlement  of  these  claims;  but  when  the  injuries  are  serious 
and  the  amount  considerable  we  believe  that  it  should  be  paid  to 
some  responsible  person.  We  therefore  renew  our  recommendation 
and  again  submit  a  draft  of  an  act  applicable  only  to  cases  in  which 
the  minors  award  by  trial,  or  settlement,  exceeds  $500. 

Draft  Act  to  Protect  Minors 
If  a  minor  is  injured  under  circumstances  which  give  rise  to  a  claim  for  personal 
injuries,  no  settlement  of  said  claim  for  a  sum  in  excess  of  $500,  or  payment  of  a 
judgment  or  execution  therefor  in  excess  of  said  sum  shall  release  the  defendant  or 
satisfy  said  judgment  or  execution  unless  and  until  paid  to  a  legal  guardian  of 
said  minor. 

Interest  on  Claims  for  Personal  Injuries  or  Damage 

TO  Property 

In  actions  of  contract  the  plaintiff  is  entitled  to  recover  interest 
from  the  date  of  his  writ  and  in  many  instances  from  the  date  of  the 
demand  for  payment,  if  a  demand  be  proven.  In  land  damage  cases 
the  general  rule  is  that  interest  is  computed  on  the  damages  from  the 
date  of  the  taking.  In  civil  actions  for  the  recovery  of  damages  for 
death  interest  is  added  to  the  verdict  from  the  date  of  the  writ. 

There  seems  to  the  council  no  reason  why  a  plaintiff  who,  by  a 
judgment  of  the  court,  is  entitled  to  damages  because  of  injuries 
sustained  on  a  certain  date  should  not  receive  interest  from  the  date 
on  which  the  damages  were  sustained  or,  at  least,  from  the  date  of  the 
writ. 

As  to  pending  cases,  see  opinion  of  Rugg,  C.  J.,  in  Fidelity  & 
Casualty  Co.  v.  Huse,  et  al.  —  272  Mass.  448  at  pp.  455^57. 

We  recommend  the  following  based  on  the  wording  of  G.  L.  chap. 
229,  §11. 

Draft  Act 
In  any  civil  action  in  which  a  verdict  is  given  or  a  finding  made  for  pecuniary 
damages  for  personal  injuries,  or  for  damages  to  property,  there  shall  be  added  to 
the  amount  of  damages  interest  thereon  from  the  date  of  the  writ,  even  though  such 
interest  brings  the  amount  of  verdict  or  finding  beyond  the  maximum  liability  imposed 
by  law. 

Fees  of  District  Courts 
Clerks  of  district  courts  have  no  definite  guide,  as  to  fees  to  be 

*  See  tabulated  reports  from  other  states;  6th  Report  of  Judicial  Council,  Appendix  C,  pp.  80-81. 
**  See  Massachusetts  Law  Quarterly  for  August,  1935,  page  12. 
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charged  for  certain  writs,  certificates,  copies,  etc.,  as  Section  4  of 
Chapter  262  of  the  General  Laws  is  generally  considered  applicable 
only  to  the  Supreme  and  Superior  Courts.  This  detail  is  of  practical 
importance  because  the  uncertainty  complicates  the  clerical  service 
of  the  courts.    To  clarify  the  situation  we  submit  the  following 

Draft  Act 

Section  1  Chapter  262  of  the  General  Laws  is  hereby  amended  by  striking  out 
section  2  and  inserting  in  place  thereof  the  following: — 

Section  2.  The  fees  of  the  Clerks  of  District  Courts,  in  civil  actions,  shall  be 
as  follows: 

All  blank  writs  of  attachments  with  summons  and  all  other  blank  writs  or 
summonses  each  five  cents. 

For  the  entry  of  an  action,  petition,  complaint  or  commencement  of  supple- 
mentary proceedings  under  Chapter  224,  including  filing  of  papers  and  entering 
up  and  recording  judgment,  one  dollar. 

For  notice  to  plaintiff  or  creditor  of  the  desire  of  defendant  or  debtor  to  submit 
to  examination  under  said  Chapter  224,  three  dollars. 

For  each  order  of  notice,  citation  or  precept,  fifty  cents. 

For  a  commission  to  take  deposition,  fifty  cents. 

For  a  writ  of  habeas  corpus,  one  dollar. 

For  a  certificate  of  judgment  or  other  proceeding,  twenty-five  cents. 

For  a  copy  of  docket  entries,  one  dollar. 

All  written  copies,  twenty-five  cents  per  page. 

Attesting  copies,  twenty-five  cents  per  page. 

For  approving  or  disapproving  by  the  court  of  sureties  on  bonds  or  recog- 
nizances, except  bonds  given  for  removal  of  actions  to  the  Superior  Court,  two 
dollars. 

For  waiver  of  notice  of  marriage,  one  dollar. 

All  fees  shall  be  payable  in  advance. 

Section  2.  Said  Chapter  262  is  further  amended  by  striking  out  in  section  4 
lines  16  to  25  both  inclusive. 

REPORT  REQUESTED  BY  THE  LEGISLATURE  ON 
SENATE  79  RELATIVE  TO  TRUSTS  AND  TRUSTEES 
By  Resolves  of  1938,  Chap.  7,  the  legislature  requested  a  report 
by  the  Judicial  Council  on  the  subject  matter  of  Senate  Document 
No.  79,  relative  to  trusts  and  trustees.  This  act,  submitted  by  the 
Massachusetts  Commissioners  on  Uniform  State  Laws,  embodies 
the  model  act  drafted  by  the  National  Conference  of  Commissioners 
on  Uniform  State  Laws  for  the  consideration  of  the  various  states. 
This  National  Conference  has,  since  1912,  been  composed  of  repre- 
sentatives from  all  the  states  and  territories,  the  District  of  Colum- 
bia, Puerto  Rico  and  the  Phillippine  Islands.  During  this  period 
they  have  rendered  notable  service  in  the  preparation  of  a  variety 
of  acts,  many  of  which  have  been  adopted  in  different  states  and  one 
of  them,  the  negotiable  instruments  act,  in  53  jurisdictions.  The 
other  acts  are  listed  in  the  ^'Handbook"  of  the  conference  for  1937 
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pp.  (415-434)  with  the  states  in  which,  and  the  dates  when,  they 
were  adopted.  The  acts  "declared  obsolete,  superseded  or  with- 
drawn" are  listed  on  pp.  413-414. 

The  original  object  of  the  National  Conference,  as  stated  in  its 
constitution,  was  "to  promote  uniformity  in  state  laws  on  all  sub- 
jects where  uniformity  is  desirable  and  practicable."  At  the  meeting 
of  the  conference  in  Boston  in  1936,  this  description  of  its  object  was 
amended  to  read  as  follows: 

"(1)    to  promote  uniformity  in  state  laws  on  all  subjects  where 
uniformity  is  deemed  desirable  and  practicable; 

(2)  to  draft  model  acts  on  (a)  subjects  suitable  for  interstate 
compacts,  and  (b)  subjects  in  which  uniformity  will  make  more 
effective  the  exercise  of  state  powers  and  promote  interstate 
cooperation;  and 

(3)  to  promote  uniformity  of  judicial  decisions  throughout  the 
United  States." 

(See  1936  "Handbook",  p.  372.) 

The  history  of  the  National  Conference  and  its  work  and  the 
variable  extent  to  which  the  different  acts  drafted  by  it  have  been 
adopted  in  the  states,  with  the  exception  of  the  negotiable  instru- 
ments act  already  referred  to,  demonstrate  the  fact  that  these  acts 
are  submitted,  as  indicated  in  the  amended  statement  of  the  object 
of  the  conference  above  quoted,  as  "model"  acts  similar  to  the  model 
"code  of  criminal  procedure"  prepared  a  few  years  ago  by  the 
American  Law  Institute — another  professional  organization  with 
nation-wide  representation  which  is  co-operating  with  the  National 
Conference  in  regard  to  some  matters.  Obviously  the  primary 
reason  for  imiform  laws  is  to  remove  confusion  and  error  in  matters 
which  have  an  interstate  play,  such  as  commercial  law,  interstate 
rendition,  conflict  of  laws  and  the  like,  but  this  primary  reason  fails 
when  the  subject  of  a  proposed  model  law  is  one  preponderantly  of 
domestic  concern  intensively  developed  by  judicial  precedent,  rather 
than  by  statute,  so  that  an  attempt  at  statutory  codification  would 
cause,  rather  than  remove,  confusion,  error  and  the  grounds  of  un- 
necessary litigation. 

The  policy  of  Massachusetts  for  more  than  a  century  has  been  the 
common  law  policy,  or  conception,  of  law,  rather  than  the  codifica- 
tion poUcy.  As  stated  by  the  Commissioners  on  the  Practice  Act 
of  1851,— 

"We  believe  one  important  lesson  has  been  taught,  that  laws 
should  be  derived,  not  created;  deduced  by  experience  and  care- 
ful observation  from  the  existing  usages,  habits  and  wants  of 
men." 
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Without  attempting  to  strain  this  idea  too  generally,  we  believe 
that  it  applies  to  the  law  of  trusts  in  Massachusetts,  where  we  have 
a  large  body  of  fiduciary  law  based  on  legal  principles  worked  out 
during  a  century  or  more  of  legal  decisions,  and  we  believe  it  wiser 
that  the  future  development  of  the  law  of  trusts  in  this  Common- 
wealth should  be  left  to  what  has  been  called  "the  elasticity  of  case 
law"  than  to  substitute  statutory  rules  in  an  old  community  on 
such  a  subject.  The  Massachusetts  law  of  trusts  in  the  main, 
though  not  wholly,  conforms  to  the  restatement  of  the  American 
Law  Institute  on  the  subject. 

One  of  the  most  important  Massachusetts  opinions  on  the  subject 
setting  the  standard  of  fiduciary  performance  adaptable  by  the 
courts  to  constantly  changing  conditions  of  life,  is  the  opinion  of 
Judge  Samuel  Putnam  in  1830  in  Harvard  College  v.  Amory  (9  Pick 
446).  The  court  said, — 

''Trustees  are  justly  and  uniformly  considered  favorably,  and 
it  is  of  great  importance  to  bereaved  families  and  orphans  .  .  . 
provided  they  conduct  themselves  honestly  and  discreetly  and 
carefully,  according  to  the  existing  circumstances  in  the  discharge 
of  their  trusts.  If  this  were  held  otherwise  no  prudent  man  would 
run  the  hazard  of  losses  which  might  happen  without  any  neglect 
or  breach  of  good  faith," 

That  is  the  standard  (subject  to  special  provisions  extending  or 
limiting  it)  set  for  individual  trustees  who  are  still  common  in 
Massachusetts  and  likely  to  be  so  in  spite  of  the  increase  in  corporate 
fiduciaries. 

Approaching  the  subject  from  this  point  of  view  and  with  appre- 
ciation and  respect  for  the  Massachusetts  Commissioners  on  Uniform 
State  Laws  and  the  work  of  the  National  Conference,  of  which  they 
are  a  part,  we  cannot  recommend  the  passage  of  Senate  79  in 
Massachusetts,  however  much  it  may  be  of  practical  value  in  other 
states.  The  proposed  "Uniform  Trust  Law,"  as  it  is  called,  is  not  a 
general  codification  of  the  law  of  trusts,  but  deals  merely  with 
certain  limited  aspects  of  it. 

If  any  of  the  provisions  in  the  act  are  to  be  considered  in  Massa- 
chusetts, we  think  they  should  be  considered  separately  on  their 
merits  as  related  to  the  general  law  of  trusts  independent  of  statutes, 
and  not  together.  To  make  a  complete  analysis  of  the  different 
sections  of  the  act  would  require  too  extended  a  discussion,  but  we 
have  sought  the  views  of  others  familiar  with  the  law  of  trusts,  and, 
for  the  assistance  of  the  legislature,  submit  in  Appendix  C  some  of 
the  comments  which  we  have  received  in  regard  to  the  various 
sections,  for  what  they  are  worth. 

There  are,  however,  two  sections  of  the  proposed  act  which  have 
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SO  direct  a  bearing  on  administration  of  the  law  by  the  courts  that 
they  call  for  separate  discussion. 

Sections  12  and  14  provide  for  an  action  at  law  against  the  trust 
estate,  in  which  any  beneficiary  (not  another  creditor,  at  least  in 
terms)  shall  have  notice  and  a  right  to  join.  Assuming  that  the 
trustee  will  always  prove  helpful  and  can  and  will  disclose  his  bene- 
ficiaries (for  which  no  sanction  is  provided  except  by  default)  it  is 
obvious  that  this  provision  is  a  radical  departure  from  our  present 
law.  Its  working  out  in  practice  would  raise  a  horde  of  troublesome 
questions  which  it  would  take  years  to  settle.  Whatever  one  may 
think  of  the  wisdom  and  practicabihty  of  merger  or  "fusion"  of  law 
and  equity  for  administrative  purposes,"^  it  would  seem  that  such  a 
step  if  taken  at  all  should  be  general  and  not  be  hmited  to  a  part  of 
a  particular  branch  of  equity  jurisprudence. 

Except  in  the  case  of  a  defaulting  trustee,  which  can  be  better 
handled  in  equity,  it  is  difficult  to  see  why  every  beneficiary^  should 
be  given  notice  and  a  right  to  intervene,  and  defend  in  competition 
with  the  defence  raised  by  the  trustee.  The  result  might  well  be  to 
burden  the  estate  with  numerous  claims  of  counsel  for  beneficiaries 
for  costs  out  of  the  fund,  besides  complicating  the  defence  to  the 
detriment  of  the  trust. 

It  should  also  be  remembered  that  the  great  bulk  of  contract 
htigation  now  comes  into  our  district  courts,  whose  action  is  swift, 
and  should  be,  if  justice  is  not  to  be  delayed.  Very  many  suits 
against  trustees  are  brought  in  those  courts.  To  forbid  judgment 
even  in  a  "no-defence"  case,  until  all  beneficiaries  have  been  brought 
in,  is  bound  to  create  delay  and  confusion.  The  proposed  step  may 
fit  into  the  procedural  systems  of  some  states,  but  not  in  Massachu- 
setts. 

The  other  proposed  section  relating  to  administration  is  Section 
19,  which  provides  that, — 

"{Power  of  Court).  A  court  of  competent  jurisdiction  may,  for 
cause  shown  and  upon  notice  to  the  beneficiaries,  relieve  a  trustee 
from  any  or  all  of  the  duties  and  restrictions  which  would  other- 
wise be  placed  upon  him  by  this  chapter,  or  wholly  or  partly 
excuse  a  trustee  who  has  acted  honestly  and  reasonably  from 
liability  for  violations  of  the  provisions  of  this  chapter." 

This  section,  which  may  be  suited  to  difficulties  in  other  states, 
seems  to  us  peculiarly  unsuited  to  Massachusetts.  It  appears  to 
say  that  in  a  given  case  the  court  may  say  that  any  or  all  of  the  law 
provided  in  the  other  parts  of  the  act  shall  not  be  the  law  in  that 
case.  Probably  that  is  not  the  intention  for  the  last  clause  indicates 
the  intention  that  an  honest  tiiistee  who  has  "acted  reasonably" 

*  This  was  the  description  by  Sir  George  Jessel  of  the  effect  of  the  English  Judicature  Acts.  They  did 
not  abolish  the  distinction  between  law  and  equity. 
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under  the  particular  circumstances  shall  not  be  held  to  have  violated 
his  trust.  But  the  standard  of  the  reasonable  prudent  man  under 
the  circumstances  is  the  Massachusetts  law  stated  in  Harvard  College 
V.  Amory,  already  quoted,  and  not  an  excuse  for  not  applying  the 
law.  In  our  opinion  the  sound  idea  of  reasonableness  under  the 
circumstances  can  be  better  developed  and  understood  as  law  in 
the  cases  than  as  a  special  exemption  from  law  under  a  statute. 
If  there  is  to  be  absolution  for  honest  errors  of  judgment  on  the  part 
of  a  trustee,  no  good  reason  appears  why  it  should  be  restricted  to 
the  limited  field  covered  by  this  proposed  act. 

The  comments  on  other  sections  of  the  proposed  act  will  be  found 
in  Appendix  C,  as  already  stated. 

Report  Requested  by  the  Legislature  on  House   1489  —  A 

Bill  to  Abolish  the  Defences  of  Contributory  and  Imputed 

Negligence  in  Cases  of  Death  or  Injury  of  Children 

Under  Seven 

By  Chapter  30*  of  the  Resolves  of  1938  the  legislature  requested  a 
report  on  House  No.  1489  which  would  add  to  Chapter  90  of  the 
General  Laws  the  following  new  section: 

"Section  34K.  In  actions  against  the  operator  of  a  motor  vehicle  for  personal 
injury  resulting  from  the  operation  of  such  motor  vehicle,  where  the  person  in- 
jured is  a  child  under  the  age  of  seven,  neither  contributory  negligence  nor  the 
negligence  of  a  parent  or  other  person  imputed  to  such  child  shall  be  a  defence. 

The  doctrine  of  contributory  negligence  in  respect  to  children  as 
applied  by  the  Supreme  Judicial  Court  is  wholly  humane  and  in  our 
opinion  works  no  hardship.  If  a  child  is  of  such  an  age  that  he  is  able 
to  exercise  any  care  at  all  for  his  own  safety,  all  that  the  law  exacts 
of  him  is  that  his  care  measures  up  to  the  standard  of  the  care  of  the 
average  child  of  his  years. 

As  much  cannot  be  said  as  to  the  humaneness  of  the  Massachusetts 
rule  which  imputes  the  negligence  of  a  parent,  or  custodian,  of  a 
child,  too  young  to  exercise  any  care  for  his  own  safety,  to  the  child 
himself.  Such  law  cannot  be  predicated  upon  the  doctrine  of  agency 
when  the  child  has  chosen  no  agent  and,  in  fact,  is  too  young  to  select 
an  agent.  The  doctrine  would  seem  to  have  no  sound  basis.  It  is, 
however,  firmly  ingrained  in  the  common  law  in  this  state  and  we  feel 
that  the  General  Court  should  move  with  caution  in  changing  the 
common  law. 

In  the  resolve  adopted  by  the  General  Court  we  are  asked  to  in- 

*Resolves  of  1938,  c.  30: 

"That  the  judicial  council  be  requested  to  investigate  the  subject  matter  of  current  house  document 
numbered  fourteen  hundred  and  eighty-nine,  relative  to  abolishing  the  defences  of  contributory  negligence 
and  imputed  negligence  in  cases  of  death  or  injury  to  children  under  seven,  and  to  include  its  conclusions  and 
recommendations  in  relation  thereto,  with  drafts  of  such  legislation  as  may  be  necessary  to  give  effect  to  the 
same,  in  its  annual  report  for  the  current  year." 
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vestigate  "the  subject  matter"  of  the  bill.  Whether  this  request  is 
any  broader  than  the  document  itself,  we  are  uncertain.  We  feel, 
however,  that  if  the  common  law  in  respect  to  imputed  negligence  is 
to  be  modified  by  statute,  the  doctrine  should  be  considered  in  all  its 
ramifications.  It  involves  the  imputation  of  the  negligence  of  the 
operator  of  a  motor  vehicle  to  a  person  who  entrusts  himself  to  the 
care  of  the  operator.  There  are  indications  in  recent  decisions  of  the 
court  that  this  doctrine  is  meeting  with  modifications  and  it  may  be 
now  that  there  must  be  a  "negligent  entrustment"  of  the  passenger 
to  the  care  of  the  operator.  A  closely  related  rule  of  law  is  that  by 
which  the  court  has  barred  the  right  of  the  passenger  in  an  auto- 
mobile to  recover  damages  for  injuries  under  the  grade  crossing 
statute  (G.L.  (Ter.  Ed.)  c.  160,  §  232),  where  the  operator  of  the 
motor  vehicle  is  guilty  of  violation  of  §  15  of  c.  90,  requiring  him  to 
slow  down  and  proceed  cautiously  in  approaching  a  crossing,  or  is 
guilty  of  gross  or  wilful  negligence.  This  barring  of  the  passenger  in 
the  automobile  seems  to  be  based  upon  a  fiction  of  the  law  that  the 
operator,  in  the  words  of  the  statute,  "had  charge  of  his  person." 
This  seems  to  us  a  harsh  doctrine. 

The  court  has  held,  as  we  understand  the  rulings,  that  it  is  not 
error  for  the  judge  to  submit  to  the  jury  in  any  case,  where  a  child  is 
injured  upon  the  highway  and  is  not  under  four  years  old,  the  ques- 
tion of  whether  the  child  has  any  capacity  for  exercising  care  for  his 
own  safety.  We  are  not  aware  of  any  case  where  this  ruling  has  been 
applied  to  a  child  riding  as  a  passenger  in  a  motor  vehicle,  but,  we 
understand,  there  is  a  case  at  present  pending  in  the  Supreme  Judicial 
Court  which  will  decide  whether  the  rule,  applied  to  a  child  traveling 
in  the  highways  on  foot,  is  applicable  to  children  riding  in  the  high- 
ways in  motor  vehicles.  Until  this  decision  is  handed  down  we  do 
not  believe  that  any  legislation  should  be  enacted  respecting  the  law 
of  imputed  negligence,  because,  as  we  have  said,  we  believe  that  when 
the  subject  is  dealt  with  by  legislation  it  should  be  treated  in  all  its 
various  aspects  in  order  that  we  may  not  have  patchwork  legislation. 

Suggestions  to  the  Courts  as  to  Appointment  of  Receivers 
AND  Other  Persons  to  Administer  Property 

In  the  thirteenth  report  last  year,  the  Council  made  a  number  of 
suggestions  to  the  different  courts  of  subjects  which  might  well  be 
regulated  in  practice  without  legislation.  These  suggestions  will  be 
found  on  pages  39-43.  We  again  call  attention  to  these  suggestions, 
and  particularly  to  the  suggestion  on  page  43  that  when  the  courts 
appoint  persons  to  administer  property,  such  as  receivers  and  others, 
the  owners  of  the  property  should  have  a  voice  in  the  selection  of  the 
managers. 
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THE  NEED  OF  PROVISION  FOR  A  JUST  COURSE  OF  PROCEDURE  IN 
THE  SUPERIOR  COURT  TO  MEET  UNUSUAL  CIRCUMSTANCES  IN 

CRIMINAL  CASES 

In  the  recent  Romano  case  a  defendant  charged  with  armed  robbery  was  tried 
and  convicted  in  the  Superior  Court.  He  wished  to  appeal  but  both  the  judge  who 
tried  the  case  and  the  official  stenographer  who  took  the  evidence  died  and  as  no 
other  stenographer  could  read  the  shorthand  notes,  the  record  for  appeal  could  not 
be  prepared.  Shortly  afterward,  as  the  defendant  himself  died,  the  problem  of  that 
particular  case  disappeared ;  but  the  same  situation  or  some  other  unusual  combina- 
tion of  circumstances  affecting  the  rights  of  a  defendant  may  arise  at  any  time  and 
reasonable  provision  should  be  made  for  dealing  justly  with  such  cases.  If  the 
recommendation  as  to  the  review  of  capital  cases  is  adopted  it  would  cover  such 
circumstances  in  those  cases,  but  the  circumstances  may  occur  in  cases  other  than 
capital  and  the  Superior  Court  should,  be  authorized  to  order  a  new  trial  or  other- 
wise protect  the  defendant's  rights.  While  the  Supreme  Judicial  Court  m_ay,  per- 
haps, have  authority  inherent  in  its  constitutional  functions  or  by  virtue  of  its 
general  supervision  of  other  courts  and  power  to  frame  new  writs,  if  needed  to 
accomplish  justice  under  G.  L.  c.  211,  Sec.  3,  and  G.  L.  c.  220,  Sec.  2,  that  court 
should  not  be  burdened  unnecessarily  with  matters  which  can  and  should  be  more 
readily  disposed  of  by  the  Superior  Court  in  which  these  cases  may  arise  and  where 
all  the  facts  are  clear.  In  the  consideration  of  this  matter  we  have  had  the  benefit 
of  a  memorandum  by  Mr.  Justice  Fosdick  of  the  Superior  Court. 

An  act  can  be  drawn  to  cover  merely  the  cases  of  the  death  of  a  judge,  or  of  the 
stenographer  or  both.  Drafts  of  such  acts  were  submitted  to  the  Joint  Committee 
on  Rules  of  the  Legislature  at  the  last  session  for  late  entry  but  in  the  mass  of  other 
business  they  were  not  admitted  and  nothing  came  of  them.  We  shaU  be  glad  to 
submit  a  draft  of  such  a  limited  act  if  desired.  It  seems  to  the  Council,  however, 
that  a  more  general  provision  may  be  advisable  enabling  the  Superior  Court  to  deal 
with  any  unusual  situation  as  justice  requires.    We  submit  the  following: 

Draft  Act 
To  amend  General  Laws,  Chapter  278,  Section  29,  see  33A,  by  inserting  the  words 
printed  in  italics  below  and  by  stipulating  that  such  amendment  is  retroactive,  so 
that  the  section  will  read  as  follows: 

The  Superior  Court  may,  at  the  sitting  in  which  an  indictment  is  tried,  or  within  one 
year  thereafter,  or  in  capital  cases,  within  said  year  or  at  any  time  before  sentence, 
or  at  any  tivie  thereafter  for  good  cause  shown,  upon  motion  in  writing  of  the  defendant, 
grant  a  new  trial  for  any  cause  for  which  by  law  a  new  trial  may  be  granted  or  if  it 
appears  to  the  court  that  justice  has  not  been  done,  and  upon  such  terms  or  con- 
ditions as  the  court  shaU  order. 

The  words  "or  at  any  time  thereafter  for  good  cause  shown",  herein  suggested  as 
an  amendment,  do  not  extend  the  tim.e  for  fihng  the  motion  in  the  ordinary  situ- 
ation, but  it  does  provide  a  method  of  relief  in  unusual  circumstances  such  as 
are  those  described. 

Any  such  statute  should  be  made  retroactive  to  cover  unjust  situations  which 
may  occur  before  its  passage.  Retroactive  laws  to  protect  persons  by  mitigating 
strict  provisions  of  existing  law  are  valid  because  they  are  not  ex  post  facto  laws. 

See  Malloy  v.  So.  Carolina  237  U.  S.  1180;  Rooney  v.  No.  Dakota,  196  U.  S.  319; 
Blount  V.  Wmdley,  95  U.  S.  173. 
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Attachments 

The  Thirteenth  Report  contained  a  memorandum  by  Mr.  Daly 
suggesting  radical  changes  in  the  law  of  attachments  (see  pp.  43-44). 
A  bill  was  submitted  to  the  legislature  by  Mr.  Daly  numbered 
House  1270  of  1938.  Four  statutes  regulating  or  restricting  the 
right  of  attachment  were  passed  by  the  legislature  this  year,  as 
follows  St.  1938,  c.  303  restricting  the  use  of  trustee  process;  c.  325 
relative  to  dissolution  of  attachments  by  trustee  process;  c.  348  as 
to  the  appointment  of  keepers;  and  c.  343  requiring  permission  of 
court  for  attachment  of  wages,  this  last  act  being  a  recommendation 
of  the  Judicial  Council. 

Mr.  Daly  has  submitted  to  the  Council  a  revised  draft  of  his 
bill.     The  Council  has  the  matter  under  consideration. 

The  usual  statistical  tables  showing  the  details  of  business  of  the 
various  courts  will  be  found  in  Appendix  D  of  this  report. 

Respectfully  submitted, 

FRANK  J.  DONAHUE,  Chairman. 
JOHN  E.  FENTON. 
JOHN  V.  PHELAN. 
WILFRED  BOLSTER. 
CHARLES  L.  HIBBARD. 
FRANCIS  R.  MULLIN. 
JOHN  AUGUSTINE  DALY. 
CHARLES  A.  McCARRON. 
FREDERIC  J.  MULDOON. 


Memorandum  by  Mr.  Mullin 

Although  all  my  associates  agree  that  consideration  should  be 
given  by  the  courts  to  the  preferences  of  those  interested  in  the 
appointment  of  receivers  and  other  fiduciaries,  having  the  control 
and  management  of  property,  a  majority  of  the  Council  simply 
recommend  a  renewal  of  our  suggestion  in  our  report  of  last  year, 
viz:  that  all  the  courts  adopt  ''measures  to  guard  against  the  abuse 
of  patronage  with  respect  to  the  appointment"  of  receivers  and  other 
fiduciaries. 

I  believe  that  merely  making  such  suggestions  to  the  court,  may 
not,  effectively,  remedy  the  situation. 

No  effective  action,  as  far  as  I  can  ascertain,  has  been  taken  upon 
our  suggestion  of  last  year. 
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In  the  Mass.  Law  Quarterly  for  Jan.-April  1938  —  it  was  suggested 
that  the  courts  adopt  a  rule  giving  parties  in  interest  an  opportunity 
to  express  their  preferences  in  the  appointment  of  receivers  and  other 
fiduciaries.    Yet  no  action  has  been  taken  upon  that  suggestion. 

I,  therefore,  am  of  the  opinion  that  a  statute  should  be  recom- 
mended rather  than  merely  calling  the  situation  to  the  court's 
attention. 

Parties  having  an  interest  in  property  have  an  inherent  moral  and 
natural  right,  independent  of  any  statute  creating  such  a  right,  to 
determine  who,  subject  to  the  approval  of  the  court  as  to  fitness, 
shall  control  and  manage  such  property. 

A  statute  should  be  enacted  recognizing  that  right  and  thereby 
meet  the  situations  that  have  very  properly  and  justly  aroused  much 
criticism.  Suggestions  or  recommendations  may  fall  far  short  of 
affording  an  adequate  remedy,  while  a  statute  could  effectively  pre- 
vent a  recurrence  of  the  situation. 

Complaints  by  members  of  the  bar  and  parties  in  interest  in  liti- 
gation have  been  very  properly  made  that  some  judges  in  making 
appointments  of  receivers,  special  administrators  and  other  fiduciary 
officers,  have  been  guided  rather  by  personal  friendship  and  political 
association  than  by  a  consideration  for  the  wishes  and  views  of  those 
vitally  financially  interested  in  the  management  and  control  of  the 
property. 

''Where  a  receiver,  (special  administrator  or  other  fiduciary)  is  a 
personal  or  political  friend  of  the  judge  who  appoints  him  such  action 
subjects  the  judge  himself,  and  the  court  of  which  he  is  a  member, 
to  suspicion,  even  though  the  appointee  might  be  said  to  possess  rare 
qualifications  for  his  task."  (Report  Chicago  Bar  Assoc.  Com.  — 
1933). 

More  than  a  century  ago,  an  English  court,  expressing  the  stand- 
ard which  should  prevail  when  denying  a  master's  right  (under 
English  procedure)  to  appoint  a  receiver  of  his  own  selection  said, 
"It  is  necessary  not  only  that  justice  should  be  purely  administered 
but  that  it  should  be  administered  in  such  a  way  as  to  be  beyond  the 
reach  of  suspicion." 

The  appointment  of  a  receiver  or  other  fiduciary  is  not  a  piece  of 
patronage  to  be  exercised  by  the  courts  but  a  step  in  the  determina- 
tion and  protection  of  the  rights  of  the  parties  in  interest,  and  it  is 
the  right  of  selection,  subject  to  the  approval  of  the  court,  by  the 
creditors  and  other  parties  in  interest,  that  I  emphasize. 

It  may  be  contended  that  the  courts  have  always  had  the  right 
to  name  receivers  without  the  suggestion  or  even  over  the  objection 
of  parties  in  the  case.  "This  is  historically  unfounded".  (Report  — 
Chicago  Bar  Assoc.  Com.  —  1933). 
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"The  exercise  of  this  power  by  the  court  has  never  been  regarded 
as  good  chancery  practice  except  in  individual  cases,  where  there 
were  special  circumstances  calling  for  a  departure  from  the  general 
rule.  A  study  of  the  cases,  both  in  England  and  America  bear  out 
this  conclusion."    (Report  —  Chicago  Bar  Assoc.  Com.  —  1933). 

It  may  also  be  contended  that  giving  the  parties  an  opportunity 
to  be  heard  in  the  matter  of  selecting  a  receiver  or  other  fiduciary,  is 
simply  a  privilege  extended  by  the  court  in  the  exercise  of  his  dis- 
cretion. 

The  Judiciary  is  not  a  kingdom  of  which  the  parties  to  litigation 
are  merely  subjects,  who  enjoy  only  privileges.  On  the  contrary, 
they  have  inherent  and  inalienable  rights.  The  judiciary,  through 
the  enactment  of  laws,  is  an  agency  or  instrumentahty,  created  by 
the  people,  and  clothed,  by  the  people,  with  authority  and  imposed, 
by  the  people,  with  the  duty  of  recognizing  and  enforcing  the  rights 
of  the  people.  The  judges  are  not  the  superiors  of  the  people  —  and 
the  people  are  not  the  subordinates  of  the  judges. 

"Judicial  discretion",  whether  sincere,  or  colorable,  should  not  be 
permitted  to  disregard  or  destroy  inherent  moral  rights.  Nor  should 
"judicial  discretion"  be  used  as  a  plausible  reason  to  conceal  a  bad 
practice. 

Cannon  12  of  Judicial  Ethics  of  the  American  Bar  Association  is  as 
follows : 

"Trustees,  receivers,  masters,  referees,  guardians  and  other  persons  appointed 
by  a  judge  to  aid  in  the  administration  of  justice  should  have  the  strictest  probity 
and  impartiaUty  and  should  be  selected  with  a  view  solely  to  their  character  and 
fitness.  The  power  of  making  such  appointments  should  not  be  exercised  by  him 
for  personal  or  partisan  advantage.  He  should  not  permit  his  appointments  to 
be  controlled  by  others  than  himself.  He  should  always  avoid  nepotism  and  un- 
due favoritism  in  his  appointments." 

Under  U.  S.  bankruptcy  practice,  the  creditors  have  a  right,  sub- 
ject to  the  approval  of  the  court,  to  appoint  a  trustee  to  manage  the 
property  in  which  they  are  interested. 

Under  our  state  probate  practice,  the  right  to  administer  estates  by 
parties  in  interest  is  provided  by  statute. 

Under  our  state  insolvency  laws  the  creditors  have  the  right,  sub- 
ject to  the  courts  approval,  to  choose  one  or  more  assignees.  (Gen. 
Laws,  c.  216,  §49). 

If  the  court  disregards  the  views  or  wishes  of  the  parties  interested 
in  the  appointment  of  a  receiver  or  other  fiduciary,  having  the  con- 
trol or  management  of  property,  then  the  parties  to  the  litigation  are 
deprived  of  their  right  to  make  recommendations  with  reference  to 
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the  person  who  is  to  be  entrusted  with  their  property  and  the  court 
is  in  reaUty  usurping  a  function  which  does  not  belong  to  it.  (Chi- 
cago Bar  Com.  Report). 

I,  therefore,  recommend  the  enactment  of  a  statute  as  follows: 

Whenever  it  is  necessary  or  advisable  in  the  opinion  of  the  court  to  appoint  a 
receiver  or  other  fiduciary  to  manage  property,  the  Court  shall  appoint  the  person 
or  persons  nominated  by  the  majority,  in  number  and  amount  of  claims,  of  credi- 
tors and  other  persons  primarily  interested,  if  the  Court  finds  that  the  person  or 
persons  so  nominated  is  or  are  suitable. 

FRANCIS  R.  MULLIN 
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APPENDIX  A 

THE  JUDICIAL  COUNCIL  AND  THE  RESULTS  OF  ITS 

WORK 

Why  is  it?    What  is  it?    What  has  it  done? 

Although  the  Judicial  Council  has  been  in  existence  and  actively 
at  work  for  the  past  fourteen  years  since  1924,  has  filed  thirteen 
annual  reports  containing  many  suggestions  the  majority  of  which 
have  been  adopted,  the  questions  noted  above  are  still  asked  occa- 
sionally, not  only  by  lawyers  outside  of  Massachusetts,  but  by 
Massachusetts  lawyers,  and  the  story  of  those  years  appears  to  be 
somewhat  hazy  in  the  minds  of  many  who  have  followed  the  work. 

For  the  information  of  those  who  have  not  followed  closely  the 
reports  of  the  Judicial  Council,  and  to  refresh  the  recollection  of 
those  who  have  followed  the  reports,  but  who  may  not  have  kept  in 
mind  the  continuity  of  the  work,  this  account  has  been  prepared 
as  an  appendix  to  the  fourteenth  report. 

The  Historical  Background 

After  the  adoption  of  the  constitution  in  1780,  a  commission 
similar  to  a  judicial  council  was  created  to  prepare  a  revision  of 
laws  so  that  they  should  be  "accommodated  to  the  new  govern- 
ment." This  committee  consisted  of  the  chief  justice  and  three 
associate  justices  of  the  Supreme  Judicial  Court,  Cushing,  Sargeant, 
Sewall  and  SuUivan,  the  attorney  general,  Robert  Treat  Paine, 
James  Bowdoin,  and  John  Pickering.  They  appear  to  have  served 
until  1788,  but  we  know  of  no  copy  of  their  reports,  although  a 
report  of  1788  is  referred  to  as  a  report  of  "the  revising  committee" 
in  the  report  of  1798  of  the  legislative  committee  on  Judicial  System. 
From  1798  on,  there  were  various  formal  or  informal  studies  of  the 
system,  at  intervals,  by  legislative  committees  or  others. 

In  1803-4  various  recommendations  were  made  by  Mr.  Justice 
Sedgwick  to  Mr.  Otis,  then  speaker  of  the  House,  and  by  the  entire 
court  to  Governor  Strong,  which  appear  in  letters  in  possession  of 
the  Massachusetts  Historical  Society  (printed  in  Mass.  Law  Quart, 
for  May  1917,  pp.  498-507). 

In  1808  a  legislative  committee  headed  by  Joseph  Story  of 
Marblehead,  later  the  distinguished  justice  of  the  Supreme  Court  of 
the  United  States,  recommended  more  general  equity  jurisdiction. 
Among  the  legislative  documents  at  the  State  House  for  the  year 
1827  appears  a  letter  of  January  4  of  that  year  directed  to  the  Senate 
Judiciary  Committee  from  Chief  Justice  Isaac  Parker  calling  atten- 
tion to  the  practical  obstacles  to  the  administration  of  the  equity 
jurisdiction  of  the  court.  The  habitual  lack  of  public  understanding 
of  the  need  of  full  equity  jurisdiction  to  prevent  injustice  delayed 
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action  until  about  1877,  when  the  present  full  jurisdiction  was 
recognized.  The  amount  of  injustice  which  must  have  gone  on 
without  remedy  before  that  time  must  have  been  very  great. 

In  1835,  the  Commissioners  on  the  Revised  Statutes  recom- 
mended a  number  of  changes.  In  1851  and  1853  appeared  the  im- 
portant report  of  the  Commission  on  the  Practice  Act  which  was  in 
substance  the  basis  of  the  present  practice  act.  In  1859,  a  joint 
legislative  committee  recommended  the  creation  of  the  Superior 
Court  and  other  changes. 

In  1876,  1886  and  1892,  there  were  reports  of  committees  or  com- 
missions on  the  judicial  system.  In  1893  and  1897,  there  were 
reports  of  commissions  resulting  in  the  creation  of  the  Land  Court 
in  1898.  In  1899  a  commission  headed  by  Judge  Sheldon  helped  to 
simplify  criminal  pleading. 

In  1909,  there  was  a  report  of  a  Commission  on  Causes  of  Delay 
in  the  Administration  of  Justice.  In  1909,  Mr.  Justice  Lummus 
wrote  his  article  on  the  failure  of  the  appeal  system  in  the  district 
courts.  In  1912,  the  report  of  the  Commission  on  Industrial  Acci- 
dents resulted  in  the  creation  of  the  Industrial  Accident  Board, 
and  the  report  of  the  special  Commission  on  Suffolk  County  Courts 
led  to  the  abolition  of  the  old  system  of  appeals  in  the  Municipal 
Court  of  Boston,  with  its  double  trials,  and  the  substitution  of  the 
present  removal  system  which  was  extended  to  the  other  district 
courts  in  1922. 

In  1916,  a  Commission  on  the  Trial  Justice  System  resulted  in 
the  reduction  of  such  trial  justices  to  the  number  of  ten  in  certain 
specified  localities.* 

The  Judicature  Coininission  of  1919-1920 

Complaints  of  delays  and  criticism  of  different  parts  of  the 
judicial  system  continued,  and,  in  1919,  the  Judicature  Commission 
was  created  to  study  the  entire  judicial  system.  It  continued  in 
existence  for  fourteen  months.  This  commission  had  as  its  chair- 
man Hon.  Henry  N.  Sheldon,  a  retired  justice  of  the  Supreme  Judi- 
cial Court,  who  had  served  for  about  ten  years  on  that  court,  pre- 
ceded by  about  ten  years  of  distinguished  service  on  the  Superior 
Court.  The  other  two  members  of  the  commission  were  George  R. 
Nutter  of  Boston  and  Addison  L.  Green  of  Holyoke.  The  first 
report  of  this  commission  in  1919  was  entirely  devoted  to  the 
subject  of  small  claims  courts  and  resulted  in  the  provision  in  1920 
for  the  present  small  claims  procedure  in  all  the  district  courts  of 
the  Commonwealth  for  the  collection  of  claims  not  exceeding  $35 
(an  amount  since  raised  to  $50).  This  was  the  first  statewide  pro- 
cedure of  its  kind  in  the  country. 

*  Most  of  the  reports  referred  to  are  listed  with  references  in  the  2nd  report  of  the  Judicature  Com- 
mission,pp.  166-168. 
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The  second  and  final  report  appeared  in  December,  1920,  and 
contained  a  picture  of  the  judicial  system  of  Massachusetts  and  its 
cost  and  a  discussion  of  a  wide  variety  of  problems  relating  to  it 
with  a  considerable  number  of  recommendations  for  changes  of 
detail,  many  of  which  have  since  been  adopted,  to  avoid  what 
the  commission  described  as  "a,  waste  of  judicial  power  at  both 
public  and  private  expense"  (p.  10). 

The  Recommendation  of  the  Judicature  Commission  for  the 
Creation  of  the  Judicial  Council 

In  addition  to  their  discussions  and  recommendations,  they 
pointed  out  that  the  study  of  a  system  for  the  business  of  adminis- 
tering justice,  costing  the  public  as  well  as  litigants  some  millions 
of  dollars  a  year,  was  too  large  for  any  temporary  commission  to 
complete.  Therefore,  they  recommended  the  creation  of  a  judicial 
council  as  a  permanent  body  for  the  continuous  study  of  the  judicial 
system  for  the  reasons  stated  in  the  extract  from  their  report  here- 
inafter quoted. 

Extract  from  the  Second  and  Final  Report  of  the  Judicature  Commission 
in  1920  {House  Doc.  1205  of  1921) 

''Need  of  a  Judicial  Council"  (in  1920) 

The  Commission  said: 

"The  courts  of  Massachusetts  have  developed  hitherto  as 
separate  organizations  having  very  little  relation  to  each  other. 
There  has  never  been  any  central  body  of  a  permanent  character 
for  the  accumulation  of  information  and  the  consideration  and 
discussion  of  questions  of  organization,  practice  and  procedure 
bearing  on  the  subject  of  judicial  administration. 

"We  are  not  unmindful  that  from  time  to  time  commissions  or 
special  committees  have  been  appointed  to  consider  the  judicial 
system  or  parts  of  it.  The  reports  of  these  commissions  and 
committees  are  valuable,  but  unfortunately  copies  of  the  most  of 
them  are  very  scarce.  Many  of  the  recommendations  thus  made 
have  been  adopted  by  the  legislature.  From  time  to  time,  also, 
committees  of  judges  have  revised  the  rules  of  various  courts. 
The  judges  of  probate  courts  have  for  some  time  held  regular 
meetings  for  the  exchange  of  ideas  and  the  development  of  greater 
uniformity  in  practice.  Some  years  ago,  an  association  of  justices 
of  the  district  courts  was  formed  for  similar  purposes,  and  it  has 
from  time  to  time  published  valuable  reports  in  regard  to  various 
matters,  and  useful  legislation  has  resulted. 

"The  bar  associations  and  committees  of  such  associations 
have  also  made  studies  and  recommendations  to  the  bar,  the 
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courts  and  legislature,  and  some  of  these  recommendations  have 
been  adopted. 

"The  legislative  committees  on  the  judiciary  and  on  legal 
affairs  are  in  constant  session  every  year  hearing  petitions  for 
legislation  of  every  variety  relative  to  the  courts,  submitted 
mainly  by  individuals.  Some  of  these  suggestions  have  been 
carefully  prepared  and  thought  out,  while  many  of  them  have 
not.  These  committees  render  good  service  to  the  Common- 
wealth in  dealing  with  such  proposals.  Both  of  these  committees, 
however,  are  over-burdened  with  the  many  petitions  for  legisla- 
tion presented  to  them  every  year,  in  addition  to  the  work  of  the 
individual  members  in  other  connections. 

"It  is  not  a  good  business  arrangement  for  the  Commonwealth 
to  leave  the  study  of  the  judicial  system  and  the  formulation  of 
suggestions  for  its  development  almost  entirely  to  the  casual 
interest  and  initiative  of  individuals.  The  interest  of  the  people, 
for  whose  benefit  the  courts  exist,  calls  for  some  central  clearing 
house  of  information  and  ideas  which  will  focus  attention  upon 
the  existing  system  and  encourage  suggestions  for  its  improve- 
ment. .  .  . 

"Some  central  official  body  is  needed  for  the  continuous  study 
of  questions  relating  to  the  courts.  Such  a  body,  the  commission 
believes,  should  consist  partly  of  judges  and  partly  of  members 
of  the  bar,  with  the  chief  justice  of  the  Supreme  Judicial  Court 
as  the  head  of  the  judicial  system  of  the  state,  or  some  other 
member  of  that  court,  delegated  by  him,  as  its  presiding  officer. 
The  members  of  this  bod}^  should  serve  without  compensation, 
but  they  should  be  provided  with  the  necessary  clerical  assistance 
and  an  efficient  executive  secretary,  at  an  adequate  salary,  to 
collect  information  and  prepare  the  material  for  their  consid- 
eration. 

"It  has  been  suggested  that  such  a  council  should  be  given 
rule-making  powers,  but,  in  the  opinion  of  the  commission,  this 
is  not  necessary.  The  functions  of  the  body  should  be  those  of 
a  permanent  judicature  commission,  with  authority  to  investi- 
gate and  with  the  duty  of  submitting  an  annual  report  to  the 
governor  in  regard  to  the  work  done  in  the  courts  of  the  Com- 
monwealth, and  making  such  suggestions  as  they  deem  advisable. 
The  contents  of  such  reports  may  then  be  used  as  a  basis  of  study 
and  recommendation  by  any  one  interested,  and  the  legislature, 
the  bar,  the  courts  themselves  and  the  people  will  be  better  in- 
formed than  they  ever  have  been  before  in  regard  to  the  opera- 
tion of  this  branch  of  the  government.  It  should  be  provided, 
also,  that  clerks  of  the  various  courts  should  make  such  peri- 
odical reports  in  regard  to  the  business  done  as  the   council 
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may  require,  so  that  a  centralized  system  of  statistics  may  be 
developed. 

''It  does  not  seem  advisable  that  this  body  should  be  too 
formal  in  its  character  or  in  its  deliberations.  The  main  point 
is  that  there  shall  be  an  officially  recognized  body  of  judges  and 
members  of  the  bar  who  are  expected  to  meet  for  the  mutual 
exchange  of  views  and  the  discussion  of  practical  questions,  to 
whom  suggestions  may  be  made,  and  who  will  report  annually. 
The  commission  believes  that  such  discussions  would  gradually 
result  in  many  valuable  improvements  in  the  courts  of  the  com- 
monwealth and  the  methods  of  administration  and  practice. 

"For  these  reasons  the  commission  recommends  legislation  to 
provide  for  a  judicial  council,  and  submits  a  draft  of  such  legisla- 
tion; and  we  believe  that  this  recommendation  of  such  a  council, 
with  such  functions  as  are  outlined  above,  will  appeal  to  the 
business  sense  of  the  community." 

This  was  not  the  first  suggestion,  as  the  idea  of  an  advisory  council 
had  been  suggested  in  one  form  or  another  in  the  Journal  of  the 
American  Judicature  Society  as  part  of  the  country-wide  movement 
for  the  study  of  administration,  and  under  the  leadership  of  Chief 
Justice  Taft,  Congress,  about  1920,  provided  for  a  Conference  of 
Senior  Circuit  Judges  in  the  Federal  system.  This  was  an  important 
step  in  the  gradual  progress  toward  a  closer  study  of  practice  in  the 
Federal  courts.  To  some  extent  it  embodied  the  idea  of  a  better- 
developed  judicial  council  which  is  simply,  that  if  representatives 
of  those  engaged  in  administering  different  parts  of  a  great  organiza- 
tion get  together  and  talk  things  over,  they  will  all  learn  something 
and  helpful  suggestions  will  result.  That  is  the  basic  idea  of  a  judi- 
cial council,  which  must  be  as  sound  when  applied  to  the  courts  as 
it  is  outside  of  the  courts  in  other  affairs.  The  judicial  councils 
which  have  been  created  since  1920  differ  from  the  Federal  Con- 
ference of  Circuit  Judges  in  that  the  judicial  councils  are  con- 
structed on  the  fact  that  the  bar,  which  represents  the  clients  of  the 
community,  is  as  much  a  part  of  the  judicial  system  as  the  bench, 
and  that  a  continuing  body  for  the  study  of  the  system  requires 
representation  of  both  parts.  This  was  brought  out  in  the  pas- 
sages above  quoted  from  the  Judicature  Comanission. 

The  first  result  of  the  report  of  that  commission  appeared,  not  in 
Massachusetts,  but  in  Ohio,  where  the  report  was  used  as  the  basis 
for  the  creation  of  the  first  state  judicial  council.  This  was  followed, 
in  1924,  by  the  passage  of  the  act  as  drawn  by  the  Judicature  Com- 
mission creating  the  Judicial  Council  of  Massachusetts.  Since  that 
time  the  movement  has  spread  throughout  the  country  and  there 
are  now  judicial  councils  of  one  kind  or  another  in  twenty-seven 
states,  and  there  are  movements  for  the  creation  of  such  bodies  in 
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other  states.     (See  Journal,  American  Judicature  Society  for  Aug. 
1938,  p.  73.) 

The  Massachusetts  Council  had  as  its  first  chairman  the  late 
Hon.  William  Caleb  Loring,  a  retired  justice  of  the  Supreme  Judicial 
Court,  four  other  judges  and  four  members  of  the  bar.  It  began  its 
work  in  December,  1924,  and  has  been  functioning  ever  since,  hav- 
ing filed  14  annual  reports  with  the  governor  as  well  as  occasional 
special  reports.  These  reports  have  been  referred  each  year  to  the 
legislature  by  special  message  in  order  to  bring  them  formally  before 
that  body.  The  following  is  a  summary  of  the  work  of  the  Council 
during  those  years  and  its  practical  results. 

THE  STORY  OF  THE  RECOMMENDATIONS  IN  THE 
FIRST  13  REPORTS  OF  THE  JUDICIAL 
COUNCIL  SINCE  1924 

Before  telling  this  story,  attention  may  well  be  called  to  the 
reminder,  on  page  23  of  the  second  Report  of  the  Judicature  Com- 
mission, "that  in  the  development  of  a  judicial  system  sudden 
changes  of  a  very  radical  character  .  .  .  are  not  easily  affected." 
Progress  in  a  community  with  settled  habits  of  thought  of  many 
years'  standing  is  generally  gradual  in  the  administrative  field. 
One  of  the  functions  of  a  judicial  council  is  to  submit  the  best  pro- 
posals which  they  can  think  of  to  adjust  this  or  that  part  of  the  judi- 
cial system,  or  of  the  methods  of  procedure,  to  meet  the  changing 
public  needs  of  justice,  as  well  as  of  the  tax-payers  who  pay  the 
public  cost,  not  with  the  expectation  that  these  proposals  will 
necessarily  be  adopted  forthwith,  but  in  order  that  such  proposals 
may  be  ready  at  hand  as  a  basis  for  discussion  and  improvement 
when  the  public  need  is  recognized  sufficiently  to  stimulate  action 
by  the  courts  or  the  legislature.  As  illustrating  the  occasional 
blindness,  even  of  the  ablest  men,  to  the  practical  needs  of  justice 
in  what  we  today  consider  obvious  directions,  we  find  in  the  intro- 
duction to  Colby's  "Practice"  (the  volume  in  common  use  about 
1846,  about  10  years  after  the  Revised  Statutes  of  1836  and  5  years 
before  the  Practice  Act  of  1851-1852),  the  following  sentence: 

"The  system  of  practice  which  prevails  in  Massachusetts  .  .  . 
is  probably  the  most  beautiful  and  simple  system  that  now  exists 
in  the  world." 

Probably  no  one  would  apply  the  word  "beautiful"  to-day  to 
to  any  system  of  practice,  and  in  1851  the  Commissioners  on  the 
Practice  Act  recommended  something  more  simple  and  more 
"beautiful,"  but  even  they  (B.  R.  Curtis,  one  of  the  ablest  lawyers 
in  our  history  and,  shortly  after,  a  Justice  of  the  Supreme  Court  of 
the  United  States,  Chapman,  later  Chief  Justice  of  Massachusetts, 
and  Nathaniel  J.  Lord,  one  of  the  leaders  of  the  Essex  bar),  solemnly 
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stated  that  it  would  be  against  the  public  morals  to  allow  the 
parties  in  a  case  to  testify  as  witnesses.  (See  Report  of  Commis- 
sioners, p.  156).  Within  five  years  the  legislature  evidently  con- 
sidered that  statement  as  lacking  in  simple  common-sense,  and  by 
an  act  of  1856,  allowed  the  persons,  who  presumably  know  more 
about  a  case  than  anyone  else,  to  testify  in  court.  But  the  fact  that 
this  was  not  allowed  in  civil  cases  before  1856  shows  the  need  of  the 
continuous  study  of  administrative  details.  There  are  still  many 
details  of  practice  which  have  little  more  justification  than  this  old 
rule  about  witnesses.  Accordingly,  in  connection  with  the  following 
account  of  the  recommendations  of  the  Judicial  Council,  whether 
of  a  broad  or  of  a  more  limited  nature,  it  should  be  remembered 
that  every  detail  of  procedure  affects,  in  one  way  or  another,  the 
fives  of  many  persons  and  the  purses  of  the  public  and  of  the  liti- 
gants, and  others  connected  with  the  administration  of  justice, 
and  is,  therefore,  of  practical  importance  and  deserving  of  study  and 
improvement,  if  possible.  A  very  recent  illustration  of  this  appears 
in  one  of  the  recommendations  of  the  Council,  which  was  adopted 
by  St.  1937  c.  311  allowing  the  withdrawal  of  appeals  in  criminal 
cases  entered  in  the  Superior  Court.  In  one  year  since  that  statute 
more  than  200  appeals  were  thus  withdrawn  by  defendants,  so  that 
they  and  the  public  were  spared  the  delay  and  expense  of  proceed- 
ings in  the  Superior  Court. 

The  First  Report  of  the  Council  (November  1925) 

After  explaining  the  broad  changing  and,  therefore,  "continuous" 
problem  before  it,  the  Council  began  its  work  with  a  study  of  the 
delay  resulting  from  congestion  then  existing  in  the  Superior  Court 
and  the  causes  of  it,  with  a  review  of  the  various  changes  since  that 
court  was  created  in  1859,  and  an  examination  of  the  modern  and 
less  dilatory  English  procedure  which  was  then  being  studied  all 
over  the  United  States.  This  was  followed  by  three  recommenda- 
tions as  to  criminal  procedure : — First,  the  continuance  of  the  use  of 
District  Court  judges  for  the  trial  of  misdemeanors  in  the  Superior 
Court  until  changes  should  be  adopted  which  would  eliminate  the 
need.  This  recommendation  has  been  followed  ever  since  as  the 
changes  have  not  yet  been  made.  Second,  a  plan  to  reduce  this 
need  by  an  experiment  in  the  Boston  Municipal  Court  of  eliminat- 
ing double  trials  of  criminal  cases  by  providing  for  removal,  by 
defendants  who  wished  jury  trials,  to  the  Superior  Court  and 
abolishing  appeals  on  the  facts  in  cases  not  so  removed,  but  sub- 
stituting in  such  cases  appeals  on  questions  of  law  to  the  appellate 
division  and  an  appeal  for  review  of  the  sentence  to  a  reviewing 
board  of  three  judges  of  that  court.  This  recommendation  has 
been  renewed  several  times  by  the  Council,  regardless  of  changes  in 
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membership,  but  has  not  yet  been  adopted  because  of  arguments 
based  on  conservative  apprehensions  which  the  council  has  re- 
garded as  exaggerated.  The  latest  form  of  act  recommended 
appears  in  the  12th  report  (pp.  31-35).  It  would  be  a  far-reaching 
and  illuminating  experiment  which  could  be  extended  if  it  worked 
well  and  abandoned  if  it  did  not.  The  Judiciary  Committee  re- 
ported it  favorably  on  two  occasions,  but  as  they  proposed  to  apply 
it  to  all  district  courts  throughout  the  state  instead  of  trying  it 
first  in  Boston,  it  was  defeated.  The  act  in  the  12th  Report,  and 
the  illuminating  article  by  Judge  Zottoli  of  the  Boston  Municipal 
Court  in  the  Law  Society  Journal  for  May,  1936,  were  again  called 
to  pubhc  attention  in  1937  in  the  13th  Report,  pp.  21-22.  The 
recommendation  was  referred  to  the  incoming  legislature  of  1939, 
so  that  it  is  still  waiting  for  trial  as  an  experimental  step.  Third, 
the  third  recommendation,  following  a  study  of  the  Maryland  and 
Connecticut  practice,  was  to  restore  the  right  of  a  defendant  in  a 
criminal  case  to  waive  a  jury  trial  and  request  a  trial  before  a  judge 
without  a  jury,  a  right  first  provided  for  in  Massachusetts  by  Liberty 
29  of  the  "Body  of  Liberties"  of  1643  and  later  forgotten  and  unused. 
After  four  years  of  discussion  which  extended  throughout  the  coun- 
try, the  recommendation  was  adopted  by  St.  1929,  c.  185,  and  the 
practice  has  attracted  attention  in  other  states. 

On  the  civil  side,  the  Council  proposed  a  method  adapted  from 
procedure  in  other  jurisdictions,  of  separating  the  collection  of  undis- 
puted debts  from  controversial  litigation,  in  order  to  avoid  delay  and 
expense  by  what  is  technically  known  as  procedure  for  "summary 
judgment"  with  an  affidavit  of  "No  defence."  After  four  years,  this 
was  adopted  in  modified  form  by  St.  1929,  Chap.  172. 

An  act  was  also  recommended  to  provide  for  what  are  technically 
known  as  ''declaratory  judgments",  a  prompt  method  of  procedure 
for  securing  the  decision  of  actual  controversies  in  regard  to  the 
meaning  of  a  contract  or  some  other  question  without  waiting  for 
one  party  or  the  other  to  break  the  contract  at  the  risk  of  damages  in 
order  to  find  out  what  it  means  afterwards  at  the  end  of  a  law  suit  at 
the  expense  of  the  public  as  well  as  of  the  parties.  This  procedure, 
with  which  the  profession  in  Massachusetts  was  not  at  that  time 
familiar,  had  been  in  effect  for  50  years  or  more  in  England,  for  a 
much  longer  time  in  Scotland,  and  has  been,  and  still  is,  rapidly 
spreading  with  increasing  use  throughout  the  states  of  this  country. 
After  several  years  of  discussion  and  renewed  recommendation  by 
the  Council  w4th  a  revised  form  of  act,  this  procedure  was  provided 
for,  to  the  extent  of  interpreting  written  documents,  by  St.  1929, 
Chap.  186.  Rule  101  of  the  Superior  Court  was  adopted  under  that 
act,  the  terms  of  which  were  extended  to  the  Probate  Courts  on 
recommendation  of  the  Council*  by  St.  1935,  Chap.  247,  and  in  the 

*  See  9th  report  44  and  10th  report  38. 
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13th.  Report*  a  recommendation  was  made  for  a  broader  applica- 
tion of  such  procedure  along  the  lines  which  have  been  adopted  for 
the  United  States  Courts  and  in  many  other  states,  as  appears  in  Pro- 
fessor Borchard's  book  on  "Declaratory  Judgments"  and  in  the  4th 
Report  of  the  Judicial  Council  of  Michigan. 

The  next  recommendation  of  the  Council,  which  was  promptly 
adopted  in  1926  by  Chap.  168,  was  a  change  in  the  archaic  Massachu- 
setts rule  as  to  the  method  of  determining  the  law  of  another  state  or 
country  when  the  question  arises  before  a  court.  The  act  as  recom- 
mended and  adopted  provides  that 

"The  courts  shall  take  judicial  notice  of  the  law  of  any  other 
state  or  country  whenever  the  same  shall  be  material." 

In  its  second  report  (p.  10),  the  Council  of  which  the  late  Mr. 
Justice  Loring  was  then  the  active  Chairman,  said, 

"By  the  adoption  of  this  act,  Massachusetts  took  a  pioneer 
step  which  we  believe  to  be  in  advance  of  any  other  English- 
speaking  jurisdiction." 

As  subsequently  stated  by  Mr.  R.  G.  Dodge,  a  member  of  the 
Council,  in  an  address  before  the  American  Bar  Association**,  the 
act  did  away  with  "the  time-honored  farce  of  submitting  questions 
of  foreign  law  to  the  jury  as  questions  of  fact". 

In  view,  however,  of  the  fact  that  some  members  of  the  bar 
seemed  to  think  that  the  statute  shifted  the  whole  burden  of  the 
question  to  the  court  and  relieved  them  of  responsibility  to  assist 
the  courts,  the  Judicial  Council,  in  its  seventh  and  eighth  reports, 
recommended  "that  the  various  courts  adopt,  for  the  guidance  of  the 
har",  the  following 

Proposed  Rule 

Whenever  the  law  of  any  jurisdiction  outside  of  Massachusetts 
shall  be  material,  it  shall  be  the  duty  of  counsel  to  call  to  the 
attention  of  the  court  such  authorities  or  other  material  relating 
to  the  question  as  they  wish  the  court  to  consider. 

The  Worcester  County  Probate  Court  promptly  grasped  the 
practical  purpose  of  the  statute  in  a  way  to  avoid  much  waste  of 
time  and  money.*** 

A  recommendation  was  also  made  and  adopted  by  St.  1926,  Chap. 
381,  to  make  more  effective  the  statute  in  regard  to  the  notice  to 
admit  facts. 

*P.  26. 

**  See  A.B.A.  Joiirnal  for  Aug.  1926,  p.  582. 

***  In  view  of  the  misunderstanding  as  to  the  nature  and  purpose  of  the  act,  the  following  references 
may  be  helpful — Massachusetts  Law  Quarterly  for  August,  1926,  pp.  7-11  and  for  August,  1929,  pp.  62-64; 
also  in  the  Harvard  Law  Review  for  November,  1928,  p.  130  and  Boston  University  Law  Rev.  for  Nov.  1928, 
307. 


52  JUDICIAL  COUNCIL  P.D.  144 

Another  recommendation  of  detail  in  this  report,  which  was 
adopted  by  St.  1926,  Chap.  177,  related  to  exceptions  in  suits  in 
equity. 

Turning  to  the  District  Courts,  the  first  council  recommended  the 
removal  of  the  jurisdictional  limits  to  the  amounts  for  which  suits 
might  be  brought  in  these  courts.  After  about  four  years  of  dis- 
cussion, this  recommendation  was  adopted  by  St.  1929,  Chap.  316. 

They  also  recommended  that  inquests  should  be  made  discretion- 
ary in  these  courts  in  order  to  avoid  waste  and  duplication  of  work. 
This  recommendation  was  also  adopted  six  years  later  by  St.  1932, 
Chap.  118. 

Various  suggestions  as  to  equity  practice  were  made  to  the  courts 
in  the  form  of  draft  rules  and  an  experiment  in  the  form  of  a  standing 
order  for  a  speedy  cause  list  was  suggested  for  the  Superior  Court. 

A  recommendation  in  regard  to  discovery  and  ioterrogatories  was 
also  made,  the  substance  of  which  was  to  some  extent  incorporated 
by  the  Supreme  Court  of  the  United  States  into  the  new  Federal 
rules,  subject  to  some  modifications. 

A  recommendation  was  also  made  for  the  addition  of  a  third 
special  justice  in  District  Courts  serving  a  population  of  over  100,000. 
This  recommendation  was  adopted  by  St.  1930,  Chap.  144  and  is  the 
only  recommendation  adopted  which  does  not  seem  to  have  been 
justified  in  practice,  as  indicated  by  the  recommendation  in  the 
present  report  of  the  Council. 

The  Council  renewed  the  recommendation  of  the  Judicature  Com- 
mission that  the  requirements  for  admission  to  the  bar  should  be  left 
to  the  regulation  of  the  Supreme  Judicial  Court  (See  p.  65).  In  1932, 
the  justices  of  that  court,  in  an  advisory  opinion*,  requested  by  the 
Senate,  sustained  the  view,  long  held  by  many,  that  the  subject  was 
within  the  independent  judicial  functions  of  that  court  under  the 
constitution,  thus  closing  a  controversy  which  had  lasted  thirty 
years  or  more. 

The  recommendation  was  also  made  that  the  Superior  Court 
should  make  its  own  rules  in  equity  and  this  was  adopted  by  St.  1926, 
Chap.  138. 

With  one  or  two  exceptions,  therefore,  practically  all  the  recom- 
mendations for  legislation  made  in  the  first  Report  of  the  Judicial 
Council  were  adopted  within  the  next  five  or  six  years. 

This  first  report  also  contained  several  appendices  as  follows: 

A  report  by  R.  G.  Dodge,  a  member  of  the  Council,  on  certain 
features  of  English  practice,  resulting  from  his  observations  in  the 
London  courts. 

An  appraisal  of  English  procedure  by  Professor  Sunderland, 

*  279  Mass.  607. 
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of  the  Michigan  Law  School,  who  spent  six  months  in  England 
studying  the  subject. 

An  account  by  Hon.  Carroll  T.  Bond,  now  Chief  Judge  of  the 
Maryland  Court  of  Appeals,  of  the  Maryland  practice  of  waiving 
juries  in  criminal  cases,  and  a  letter  from  the  chief  clerk  of  the 
State's  Attorney's  office  in  Baltimore  on  the  same  subject. 

The  opinion  of  Chief  Justice  Wheeler  of  Connecticut  on  the 
waiving  of  juries  in  that  state. 

The  first  circular  letter  of  the  Administrative  Committee  of 
the  District  Courts. 

The  Second  Repoet  (November,  1926) 

The  appendix  to  this  report  contained,  for  convenient  reference, 
three  special  reports  made  to  the  governor  in  January  and  Febru- 
ary, 1926.  The  first,  in  January,  was  submitted  in  answer  to  a  re- 
quest of  Governor  Fuller  for  suggestions  as  to  the  best  method  of 
giving  precedence  to  trials  of  crimes  of  violence.  An  act  on  the  lines 
recommended  by  the  Council  was  adopted  by  St.  1926,  Chap.  228. 

The  second  special  report  was  an  emergency  recommendation  re- 
sulting from  the  inquiry  which  disclosed  the  fact  that  the  Chief 
Justice  of  the  Superior  Court,  with  all  the  administrative  burden  of 
a  court  of  thirty  judges,  was  overworking  himself  with  only  the  part- 
time  assistance  of  the  over-time  and  night  work  of  an  assistant  clerk. 
The  special  report  that  this  was  poor  business  for  the  public  promptly 
resulted  in  an  increase  of  the  1926  budget  so  that  the  chief  justice 
obtained  at  once  the  full-time  services  of  the  very  efficient  executive 
clerk,  who  has  rendered  notable  public  service  in  that  capacity  ever 
since.  This  was  one  of  the  best  recommendations  ever  made  by  the 
Council. 

The  third  special  report  contained  one  of  the  recommendations  for 
expediting  the  final  disposition  of  criminal  cases  adopted  by  St.  1926, 
Chap.  329.  The  Council  also  considered  and  approved  a  suggestion 
in  regard  to  the  settlement  of  forfeited  bail  cases  which  in  substance 
was  incorporated  in  St.  1926,  Chap.  340,  §2. 

The  second  annual  report  recommended  that  the  Chief  Justice  of 
the  Superior  Court  should  fix  the  times  of  the  sittings  of  the  court 
and  this  was  provided  for  in  the  next  year  by  St.  1927,  Chap.  306. 

The  Council  also  began  its  recommendations  for  the  revision  of  the 
technical  and  misleading  language  in  writs  of  summons  or  notices  to 
appear  in  the  various  courts,  which,  for  generations,  has  brought 
persons  to  court  with  loss  of  time  and  wages,  when  they  were  not 
wanted,  and  for  the  abolition  of  the  old,  but  terrifying,  practice  of 
reciting  in  the  writ  a  fictitious  attachment  of  property  known  as 
a  "chip"  attachment.  The  change  in  the  Land  Court  notice  was 
adopted  by  St.  1928,  Chap.  129.    The  Probate  notices  were  changed 
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a  few  years  later,  and,  in  1935  the  form  of  summons  in  ordinary  law 
suits,  substantially  as  suggested  by  the  Council,  and  the  abolition  of 
fictitious  attachments  was  accomplished  by  order  of  the  Supreme 
Judicial  Court.     (See  11th  Report  of  Judicial  Council,  p.  21). 

The  report  also  recommended  that  the  opinions  of  appellate  divi- 
sions of  district  courts,  and  any  memorandum  of  decision  in  any 
other  court,  be  made  part  of  the  record  on  appeal  to  the  Supreme 
Judicial  Court.  Some  years  later,  this  was  adopted  in  substance  for, 
while  these  opinions  were  not  made  part  of  the  printed  record,  type- 
written copies  now  go  up  under  G.  L.  Chap.  231,  §135,  so  that  they 
come  before  the  upper  court,  as  they  should,  in  that  form. 

In  this  report,  at  the  request  of  the  legislature,  the  Council  made 
the  first  of  a  series  of  studies,  with  recommendations,  as  to  methods 
of  dealing  with  minor  violations  of  motor  vehicle  laws  and  traffic 
regulations.  In  March,  1928,  the  Council  submitted  a  special  report, 
as  a  result  of  further  study  of  this  subject,  which  was  approved  by 
the  various  officials  having  to  do  with  motor  vehicle  problems.  This 
report,  while  not  adopted,  served  as  a  basis  for  later  studies  of  the 
subject  and  some  of  the  ideas  suggested  have  been  used  in  practice 
as  experiments  with  this  difficult  problem.  Cf.  St.  1934  c.  368,  St. 
1935  c.  176. 

A  report  was  also  made,  at  the  request  of  the  legislature,  contain- 
ing suggestions  in  regard  to  methods  of  dealing  with  cases  of  pro- 
fessional misconduct.  These  suggestions,  as  well  as  later  suggestions 
of  the  Council  in  the  seventh  Report  (pp.  9-13),  are  still  subjects 
of  discussion  in  regard  to  a  difficult  problem. 

Various  other  suggestions  of  detail  were  made,  some  of  which  were 
adopted  sooner  or  later. 

The  Third  Report  (November,  1927) 
After  the  completion  of  the  second  report,  Judge  Loring,  the  first 
chairman  of  the  Council,  who  had  described  the  experiment  of  the 
Council  as  a  "high  adventure",  and,  in  spite  of  constant  ill  health 
and  against  his  doctor's  advice,  had  taken  an  active  part  in  the  work, 
retired  from  the  work  and  became  honorary  chairman.  Mr.  Addison 
L.  Green,  of  Holyoke,  who  had  served  as  a  member  of  the  Judicature 
Commission,  became  chairman  and  having  had  long  experience  not 
only  at  the  bar  but  as  a  business  executive,  began  to  turn  the  atten- 
tion of  the  Council  to  the  relation  between  the  public  and  private 
cost  and  the  output  of  the  judicial  system,  with  the  assistance  of 
Judge  Corbett,  of  the  Land  Court,  who,  as  former  corporation 
counsel  of  Boston,  had  studied  carefullj^  the  cost  of  courts. 
After  quoting  the  remark  of  a  Canadian  judge  that 

"We  regard  the  courts  as  a  business  institution  to  give  the  people 
seeking  their  aid  the  rights  which  facts  entitle  them  to  and  that 
with  a  minimum  of  time  and  money," 
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the  Council,  from  the  several  disconnected  state,  county  and  minu- 
cipal  reports  on  finance,  figured  the  net  cost  to  the  Commonwealth 
for  the  year  1926  of  operating  the  judicial  system  as  $6,116,904.21 
and,  including  the  net  cost  of  the  Industrial  Accident  Board  of 
$165,235.52,^^  the  total  for  1926  was  $6,282,139.73.  As  the  Council 
stated  (page  10) 

"In  addition  to  the  direct  cost  to  the  Commonwealth  as  stated 
above,  there  is  an  indirect  cost  which  falls  upon  the  parties  volun- 
tarily or  involuntarily  before  the  courts,  for  lawyers,  sheriff's  fees, 
experts,  witnesses,  etc.  This  cost  to  parties  can  never  be  known 
but  we  believe  it  will  easily  exceed  the  cost  of  the  courts  to  the 
Commonwealth. 

"Wliile  not  a  part  of  the  cost  of  the  courts  there  are  other  ex- 
penses that  are  a  part  of  the  cost  of  the  administration  of  justice 
and  may  well  be  considered  here.  We  allude  to  the  annual  ex- 
penses of  jails,  prisons,  parole  boards,  industrial  schools,  etc., 
amounting  to  $4,345,436.37,  as  tabulated  in  the  footnote  below. 
We  include  in  the  cost  10  per  cent  as  overhead  upon  the  assessable 
value  of  the  jails,  prisons,  etc.,  involved,  amounting  (one  county 
missing)  to  $9,966,016." 

Following  up  this  study  of  costs,  so  far  as  Suffolk  County  was  con- 
cerned, as  shown  by  the  city  auditor's  reports,  the  relative  operating 
costs  were  stated  as  follows  (pages  19-20) 

Comparison  —  Suffolk  Superior  and  Boston  Municipal 

Courts,  1926. 

Operating  cost,  per  entry: 

Suffolk  Superior $66  45 

Boston  Municipal 4  35 

Operating  cost,  per  trial: 

Suffolk  Superior         . 415  44 

Boston  Municipal 45  GO 

The  Council  further  said  (page  10) 

"Considering  that  the  415,062  cases  entered  in  the  Courts  in- 
volve every  kind  of  human  rights,  not  only  money  rights  but  the 
right  to  life  and  liberty;  considering,  further,  that  in  addition  to 
the  nearly  $10,500,000  direct  and  indirect  public  expenditure  as 
above  shown,  the  bringing  and  defending  of  these  actions,  civil 
and  criminal,  entails  upon  the  parties  who  are  thus  brought  into 
court  an  additional  large  personal  expenditure  for  lawyers,  sheriffs, 
fees,  witnesses,  etc.,  it  is  obvious  that  every  effort  should  be  made 

*  Since  incrpased  to  .?212,239.o3  in  1937,  see  p.  87  of  this  report. 
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to  see  that  the  justice  sought  is  rendered  promptly  and  with  as 
httle  expense  and  loss  of  time  to  the  parties  involved  as  is  con- 
sistent with  the  proper  functioning  of  the  court.  It  is  possible  to 
abuse  the  word  "business"  in  connection  with  our  courts,  but  an 
instrument  of  government  that  involves  an  annual  outgo  as  large 
as  does  our  legal  system  has  unquestionably  its  business  side, 
which  also  demands  that  the  money  be  used  wisely  and  econom- 
ically, and  that  the  system  function  harmoniously  and  without 
undue  delay." 

Following  this  "business"  discussion,  various  causes  of  delay  and 
congestion  in  the  courts  were  considered  at  some  length,  both  on  the 
criminal  and  the  civil  side.  The  problems  of  the  Supreme  Judicial 
Court  and  sixteen  different  suggestions,  which  had  been  received 
during  the  year  from  lawyers  or  judges  in  regard  to  the  functioning 
of  that  court,  were  discussed.  For  convenient  reference  and  study, 
an  article  by  Professor  Sunderland,  of  the  Michigan  Law  School,  on, 
"The  Problem  of  Appellate  Review,"  and  a  memorandum  by 
Edward  F.  McClennan,  Esq.,  of  the  Boston  Bar,  were  printed  in 
Appendix  D.  Various  suggestions  were  made  and,  as  a  result  of  some 
of  these  suggestions,  monthly  sittings  of  the  Supreme  Judicial  Court 
from  October  to  May  were  begun,  instead  of  the  less  frequent  sittings 
of  the  earlier  practice,  and  an  additional  session,  if  needed,  for  the 
hearing  of  criminal  appeals  only,  was  occasionally  held  in  June.  A 
number  of  suggestions  in  regard  to  that  court,  which  are  still  made 
from  time  to  time,  were  discussed  in  that  report. 

In  this  report,  also,  the  Council  first  made  the  recommendation, 
renewed  in  the  13th.  Report  and  again  in  this  14th.  Report,  and  now" 
before  the  legislature  by  a  reference  to  the  next  General  Court 
adopted  at  the  last  session,  that  the  reviewing  functions  of  the  Su- 
preme Judicial  Court  in  capital  cases  should  be  broadened  to  any 
extent  which  justice  may  require,  as  is  the  case  in  New  York  and 
various  other  jurisdictions  w^here  the  reviewing  functions  of  the  court 
of  last  resort  are  not  subject  to  the  restrictions  observed  by  the  court 
in  Massachusetts  in  these  cases  involving  the  death  penalty. 

The  practice  in  the  trial  of  equity  suits  and  certain  details  of  equity 
practice  in  the  Supreme  Judicial,  Superior  and  Probate  Courts  were 
discussed  and  suggestions  made,  and  a  further  suggestion  made  in 
regard  to  the  assent  of  a  guardian  or  conservator.  The  recommenda- 
tion in  regard  to  equity  jurisdicition  in  the  Probate  Courts  was 
adopted  by  St.  1929,  Chap.  342,  and  the  recom^mendation  to  elimi- 
nate conunon  law  appeals  from  equity  practice  was  adopted  by  St. 
1928,  Chap.  306. 

At  the  request  of  the  legislature,  the  law  in  regard  to  operating 
motor  vehicles  so  that  the  "lives  or  safety  of  the  public  might  be  en- 
dangered" was  studied  and  the  recommendation  made  that  the  word 
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"negligently"  should  be  inserted  in  the  statute.    This  was  done  by 
St.  1928,  Chap.  281. 

At  the  request  of  the  legislature,  also,  the  Council  considered  the 
proposal  for  majority  verdicts  in  criminal  cases.  After  discussing  the 
experience  with  disagreements  of  juries  in  Massachusetts  and  ex- 
amining the  debate  on  the  subject  in  the  Constitutional  Convention 
of  1917,  as  well  as  the  practice  in  Scotland,  the  Council  expressed  the 
opinion  that  "The  interest  of  justice  will  be  better  served  and  the 
confidence  of  the  public  better  assured  in  the  long  run  if  the  principle 
of  unanimity  is  adhered  to  "in  verdicts  in  criminal  cases. 

Another  report  at  the  request  of  the  legislature  related  to  the 
granting  of  respites  in  capital  cases,  and  a  recommendation  was  made 
on  that  subject  which  was  adopted  by  St.  1929  c.  133. 

The  unfortunate  situation  existing  between  the  Probate  Courts 
and  the  District  Courts  in  some  counties  in  connection  with  the  sub- 
ject of  separate  support  and  nonsupport  was  pointed  out  and  atten- 
tion was  called  to  the  discussion  and  recommendations  of  the  Judica- 
ture Commission  on  the  subject.  Reference  was  again  made  to  this 
subject  in  the  fourth  report  and  the  recommendation  made  that  a 
Probate  Court  decree  in  a  separate  support  case  should  be  admissible 
and  -prima  facie  evidence  in  a  prosecution  for  non-support  in  the 
District  Courts  —  a  recommendation  which  was  adopted  by  St. 
1929,  Chap.  258. 

The  subject  of  declaratory  judgments  was  again  discussed  and  a 
recommendation  made  in  a  new  form  as  preferable  to  the  longer  de- 
tailed draft  submitted  by  the  National  Conference  on  Uniform  State 
Laws.  This  new  recommendation  was  adopted  by  St.  1929,  Chap. 
186,  as  already  stated  in  the  discussion  of  the  first  Report  of  the 
Council. 

The  third  report  also  contained  in  Appendix  B,  for  convenient 
reference,  two  special  reports  made  to  Governor  Fuller,  at  his  request, 
one  relating  to  the  practice  of  justices  and  special  justices  which  had 
become  a  matter  of  public  comment,  and  the  other  a  discussion  of  a 
proposal  by  the  late  James  E.  McConnell,  Esq.,  for  an  automobile 
adjustment  commission.  The  report  also  contained  a  further  dis- 
cussion of  the  practice  of  special  justices  and  a  suggestion  in  regard 
to  its  prohibition  in  their  own  courts. 

The  appendix  also  contained  an  interesting  account  by  Mr.  Justice 
Maltbie  of,  "Criminal  Trials  Without  a  Jury  in  Connecticut,"  and  an 
address  by  the  Lord  Chief  Justice  of  England  before  the  Canadian 
Bar  giving  an  account  of  the  functioning  of  the  Court  of  Criminal 
Appeal  which  was  created  in  England  in  1907.  These  papers  were 
thus  printed  for  convenient  reference  upon  subjects  of  current 
interest. 
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The  Fourth  Report  (November,  1928) 

In  this  year,  the  congestion  in  the  Superior  Court  resulting  largely, 
but  not  wholly,  from  the  passage  of  the  compulsory  motor  vehicle 
liability  insurance  law  in  1925,  became  acute,  and  the  congestion, 
particularly  of  the  jury  trial  list,  verified  the  prediction  in  the  third 
report,  that  the  court  "was  likely  to  be  swamped  with  automobile 
cases".  The  delay  resulting  from  the  congestion  and  the  public 
criticism  arising  from  the  automobile  insurance  rates,  which  were 
directly  affected  by  the  volume  of  claims,  and  had  to  be  annually 
determined  by  the  insurance  commissioner,  focussed  attention  on  the 
problem,  and  state  officials  in  their  reports  suggested  that  a  claim- 
mindedness  fostered  by  the  compulsory  insurance  act,  which  pro- 
vided an  insurance  policy  to  pay  a  judgment  if  recovered,  had  re- 
sulted in  a  large  increase  of  "fake"  claims  on  which  suits  were 
brought  for  their  "nuisance"  value.  All  these  accumulated  cases 
showed  a  breakdown  in  the  functioning  of  the  Massachusetts  courts. 

The  Council  approached  the  situation  as  follows,  saying 

"The  common  method  of  meeting  such  a  difficulty  has  been  to 
create  more  judgeships  in  the  Superior  Court.  This  method  solves 
nothing,  but  merely  postpones  the  solution.  This  has  been  our 
own  opinion,  and  we  have  hitherto  so  expressed  ourselves.  We 
believe  that  the  bench  and  bar  of  Massachusetts  must  vigorously 
apply  themselves  to  the  problem  of  working  out  methods  of  doing 
the  work  of  the  courts  adapted  to  the  increasing  business  or  see  the 
problem  solved  by  laymen.  It  does  not  seem  possible,  considering 
the  interest  it  is  now  showing,  that  the  public  will  rest  content  with 
the  increasing  delay  in,  and  congestion  of,  our  courts  and  the  rising 
cost  of  our  judicial  machinery. 

Again,  approaching  the  problem  from  a  business  point  of  view,  to 
test  the  causes  of  congestion,  the  Council,  with  the  assistance  of 
T.  Francis  O'Brien,  Esq.,  of  the  Cambridge  Bar,  and  also  of  the 
clerks  of  court  in  the  various  counties,  compiled  tables  showing  the 
amounts  claimed  in  the  writ  and  the  verdicts  and  findings  in  all  cases 
tried  with  or  without  a  jury  in  the  Superior  Court  in  every  county 
in  the  Commonwealth  during  the  year  ending  June  30th.,  1928. 
These  tables,  which  were  again  prepared  for  the  following  year  and 
printed  in  the  appendix  to  the  fifth  report,  gradually  brought  out  the 
facts,  which  have  been  in  the  background  of  the  studies  of  the  prob- 
lem ever  since.  These  facts  were  analyzed  and  tabulated  in  the  fifth 
report.  Meanwhile,  after  studying  such  tables  and  also  the  reports 
of  the  investigation  by  the  Appellate  Division  of  the  New  York 
Supreme  Court  into  "ambulance-Chasing"  in  New  York  City  and  a 
similar  report  by  a  committee  of  the  Law  Association  of  Philadelphia 
of  conditions  in  that  city,  the  Council  discussed  the  situation  in 
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Massachusetts  and  made  a  number  of  suggestions,  among  others,  an 
act  providing  for  prompt,  informal  trials  in  the  Superior  Court,  which 
was  adopted  by  St.  1929,  Chap.  173.  While  this  act  has  been  little 
used,  the  discussion  which  led  to  the  recommendation,  stimulated 
thinking,  so  that  when  the  Superior  Court  adopted  the  "pre-trial" 
procedure,  some  years  later  after  studying  the  Detroit  practice,  at  the 
suggestion  of  the  special  committee  on  Judicial  Procedure  of  the 
Boston  Chamber  of  Commerce,  the  bench  and  bar  were  in  a  receptive 
state  of  mind  toward  this  much  more  effective  method  of  disposing 
of  business  more  promptly. 

Various  other  recommendations  were  made  for  experiments  in 
dealing  with  automobile  litigation  and  certain  suggested  plans  for 
taking  such  cases  out  of  the  courts,  to  be  handled  by  an  adminis- 
trative commission  as  a  matter  of  liability  without  fault,  were  dis- 
cussed. 

The  Council  also,  in  this  year,  1928,  made  a  special  report  already 
referred  to  with  recommendations  to  "strike  at  the  source"  of  the 
congestion  of  the  criminal  courts  resulting  from  petty  motor  vehicle 
cases.    This  report  was  printed  in  Appendix  A. 

The  Council  also  discussed  the  prevalence  of  perjury  in  the  courts 
and  suggested  a  modification  of  the  maximum  penalty  of  twenty 
years  in  states  prison  as  a  punishment  for  perjury  in  cases  other  than 
capital  and  the  substitution  of  five  years  in  order  that  the  offense 
might  be  brought  within  the  jurisdiction  of  the  district  courts  and  a 
more  simple  and  prompt  procedure  provided. 

In  this  report,  also,  at  the  request  of  the  legislature,  the  Council 
presented  a  study  as  to  procedure  for  enforcing  the  purposes  of  gifts 
to  cities  or  towns,  or  other  sub-divisions,  in  trust  for  public  uses  and 
purposes,  and  submitted  a  draft  act  for  a  taxpayers'  suit,  which  was 
adopted  by  St.  1929,  Chap.  126. 

A  report  was  made  at  the  request  of  the  legislature  on  a  proposed 
bill  relative  to  liens  for  material  men.  For  reasons  stated  the  Council 
recommended  against  the  proposal  to  extend  such  a  lien. 

The  Fifth  Report  (November,  1929) 

This  report  began  with  an  analysis  of  the  relation  between  the 
claims,  verdicts  and  findings  in  all  the  suits  tried  in  the  Superior 
Court  during  the  two  preceding  years.  All  the  recommendations 
which  the  Council  had  made  in  the  fourth  report  had  been  referred 
to  the  special  Commission  on  Motor  Vehicle  Insurance  by  Chapter  40 
of  the  Resolves  of  1929,*  and  the  recommendations  in  regard  to  the 
handling  of  petty  motor  vehicle  offences  had  been  referred  for  further 
study  to  the  Department  of  Public  Works  by  Chapter  45,  of  the 

*  The  Commission's  report  Senate  280  of  1930  was  reprinted  in  Mass.  Law  Quart,  for  February,  1930. 
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Resolves  of  that  year.*  Accordingly,  there  was  no  further  discus- 
sion of  that  subject  in  the  Judicial  Council  Report. 
'"'The  Council  recommended,  in  the  fifth  report,  a  plan  for  measured 
service  and  compensation  for  judges  of  advancing  age  under  which 
they  would  automatically  retire  at  a  particular  age  to  part-time 
service  on  measured  compensation,  so  that  those  judges  who  were 
still  vigorous  and  able  to  render  judicial  service  might  continue  to 
give  the  pubhc  the  benefit  of  their  ability  and  experience.  The  legis- 
lature requested  an  advisory  opinion  in  regard  to  the  bill  recom- 
mended and  the  justices  of  the  Supreme  Court  answered  that,  while 
an  automatic  compulsory  plan,  such  as  that  suggested,  would  be 
unconstitutional,  a  voluntary  plan  would  not  be  subject  to  that 
objection.  In  the  following  year.  Governor  Allen  called  attention 
to  the  recommendation  of  the  Council  in  his  address  to  the  legis- 
lature, and,  after  a  further  report  by  the  Council,  in  the  sixth  report, 
recommending  a  voluntary  system,  the  plan  was  adopted  as  applic- 
able to  the  Land  Court  only,  by  St.  1931,  Chap.  419. 

In  this  fifth  report,  the  Council  also  explained  in  detail  the  need 
of  more  technical  assistance  in  the  work  of  the  Land  Court  under  the 
supervision  of  the  judges,  and  recommended  a  bill  for  this  purpose 
which  was  adopted  by  St.  1930,  Chap.  418. 

For  the  more  prompt  and  convenient  trial  of  cases  involving 
business  book  entries  or  other  business  records,  the  Council  rec- 
ommended an  act  to  improve  the  law  in  this  respect  so  that  the 
records  upon  which  business  men  rely  outside  of  a  court  room  might 
be  more  readily,  and  with  less  expense  and  delay  because  of  technical 
rules,  put  in  evidence  inside  of  a  court  room.  This  recommendation 
was  adopted  by  St.  1930,  Chap.  87. 

A  recommendation  to  extend  the  time  for  filing  requests  for  reports 
to  the  Appellate  Divisions  of  District  Courts  from  two  to  five  days 
was  adopted  by  St.  1930,  Chap.  54,  and  certain  other  details  in  the 
district  courts  as  to  debt-collecting  and  recognizances  were  adopted 
by  St.  1930,  Chap.  65  and  Chap.  154,  respectively. 

The  Council  recommended  that  "every  court  room  in  the  Com- 
monwealth be  provided  with  witness  chairs  so  that  witnesses  may 
stand  or  sit  when  they  please."  This  recommendation  has  been 
gradually  followed  in  an  increasing  number  of  court  rooms  in 
different  parts  of  the  Commonwealth.  A  model  witness  box  with 
a  chair  and  shelf  on  which  to  place  papers,  was  designed  by  one  of 
the  judges  and  adopted  in  various  places.  Photographs  of  it  may  he 
obtained  through  the  Secretary  of  the  Council,  60  State  St.,  Boston. 

An  increase  in  the  maximum  fine  as  an  alternative  for  a  jail  sen- 
tence for  various  forms  of  dangerous  driving  of  automobiles  was 

*  The  report  of  the  Department,  Senate  No.  5  of  1938  was  reprinted  in  Mass.  Law  Quart,  for  December 
1929. 
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recommended,  and  a  broader  definition  of  the  words  "final  convic- 
tion" in  cases  of  "driving  under  the  influence  of  intoxicating  Uquor" 
was  made  and  later  adopted  by  St.  1936,  Chap.  434. 

A  recommendation  for  a  more  reasonable  treatment  of  juries  by 
stopping  the  practice  of  keeping  them  up  all  night  was  also  made, 
and  has,  in  general,  been  followed. 

Sixth  Report  (November,  1930) 

~  St.  1930,  c.  142  enlarged  the  membership  of  the  Council  by  the 
addition  of  a  representative  of  the  Municipal  Court  of  the  City  of 
Boston.  This  change  was  suggested  by  the  Council  because  the 
Municipal  Court  of  the  City  of  Boston,  while  classed  among  "dis- 
trict courts"  in  the  statutes,  is  quite  different  in  its  organization 
from  the  other  "district  courts"  of  the  Commonwealth,  and,  as  it 
is  the  court  having  the  greatest  volume  of  business  of  any  court  in 
the  Commonwealth,  the  members  of  the  Council  felt  the  need  of  the 
continuous  advice  and  assistance  of  a  representative  of  that  court. 
Under  the  act  referred  to.  Chief  Justice  Bolster  joined  the  Council. 

The  sixth  report  opened  with  a  further  discussion  of  the  congestion 
in  the  Superior  Court  and  the  costs  of  the  judicial  system  followed 
by  a  recommendation  for  "a  reasonably  increased  entry  fee". 

The  need  of  closer  relations  between  the  probate  courts  in  the 
various  counties  and  of  more  uniformity  in  practice  led  the  Council 
to  recommend  in  this  report  the  creation  of  an  Administrative 
Committee  of  the  Probate  Courts  similar  to  the  Administrative 
Committee  of  the  District  Courts,  which  had  been  created  in  1922. 
This  recommendation  was  adopted  by  St.  1931,  Chap.  404,  providing 
for  such  a  committee  of  the  probate  courts  to  be  appointed  by  the 
Chief  Justice  of  the  Supreme  Judicial  Court,  as  the  members  of  the 
District  Court  Committee  and  of  the  Appellate  Divisions  are  ap- 
pointed. 

A  recommendation  was  made,  for  obvious  reasons,  that  if  a  party 
who  had  filed  sworn  answers  to  interrogatories  died,  so  much  of  the 
answers  as  the  court  finds  to  have  been  made  upon  the  personal 
knowledge  of  the  deceased  should  not  be  inadmissible  in  evidence 
as  hearsay  or  self-serving  statements,  if  offered  by  a  representative 
of  the  deceased.  This  recommendation  was  adopted  by  St.  1931, 
Chap.  386. 

A  recommendation  to  change  the  wording  of  a  statute  relative 
to  the  service  of  a  notice  to  admit  facts  and  to  authorize  service 
by  mail  of  such  notices,  was  adopted  by  St.  1931,  Chap.  83.  The 
purpose  of  this  recommendation  was  to  avoid  the  unfortunate  re- 
sults of  the  meaning  of  the  earlier  language  of  the  statute  as  inter- 
preted in  Boston  Morris  Plan  Co.  v.  Barrett,  272  Mass.  487,  that 
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service  of  such  a  notice  must  be  by  an  officer  authorized  to  serve 
civil  process. 

Another  recommendation  in  this  report,  adopted  by  St.  1931, 
Chap,  325,  authorized  the  district  court  judge  to  report  questions 
of  law  to  an  appellate  division  after  a  decision  of  a  case  by  him, 
in  the  same  manner  as  they  could  be  reported  by  other  courts,  and 
by  St.  1931,  Chap.  137,  the  recommendation  of  the  Council  regulat- 
ing the  jurisdiction  of  supplementary  process  in  the  District  Courts 
of  Suffolk  County,  was  carried  into  effect.  This  recommendation 
was  made  following  a  request  by  the  legislature. 

At  the  request  of  the  legislature,  also,  a  detailed  study  was  made 
of  the  proposed  "Uniform  Extradition  Act"  (House  68  of  1930) 
drafted  and  submitted  by  the  National  Conference  of  Commision- 
ers  on  Uniform  State  Laws.  While  the  Judicial  Council,  after  a 
study  of  the  act,  recommended  changes  in  the  Massachusetts  law 
to  carry  out  certain  proposals  made  by  the  National  Conference, 
the  Council  opposed  the  adoption  of  the  uniform  act  as  a  whole,  and 
of  certain  specified  provisions,  in  it  in  particular.  Six  years  later, 
the  National  Conference,  in  collaboration  with  the  Interstate  Com- 
mission on  Crime  and  other  bodies,  revised  their  earlier  draft  of  a 
"uniform"  act  and  in  this  revision  removed  practically  all  of  the 
objections  raised  by  the  Judicial  Council  to  the  earlier  draft.  The 
matter  was  again  referred  to  the  Council  in  1936,  and,  after  another 
detailed  study  which  appears  in  the  12th.  Report  (pp.  54-59),  the 
Council  recommended  the  passage  of  the  latest  revised  draft  of  1937 
submitted  by  the  commissioners,  with  certain  slight  changes  of 
phraseology,  and  the  act  was  adopted  by  St,  1937,  Chap.  304. 

Another  recommendation,  requiring  notice  to  an  executor  or 
administrator  prior  to  the  expiration  of  a  year  from  the  time  of  his 
appointment  if  a  suit  is  brought  against  the  estate  within  that  year 
without  the  service  of  the  process  in  the  suit  within  the  year,  was 
adopted  by  St,  1931,  Chap.  417.  The  purpose  of  this  was  to  protect 
the  representative  of  the  estate  from  acting  after  the  expiration 
of  a  year  without  any  notice  that  he  was  to  be  sued. 

After  inquiry  by  questionnaire  of  the  practice  in  other  states,  the 
results  of  which  were  stated  in  an  appendix  (pp.  80-81),  the  Council 
recommended  an  act  for  the  better  protection  of  minors  in  regard 
to  money  collected  for  them  because  of  personal  injuries.  This 
recommendation  in  a  revised  form  has  been  made  in  subsequent 
reports  and  is  again  renewed  in  this  14th.  Report  on  p.  30. 

At  the  request  of  the  legislature,  the  Council  also  made  an  ex- 
tended study  of  the  subject  of  admission  to  the  bar  (see  pp.  25-38) 
in  connection  with  several  bills  referred  to  them  by  the  legislature. 

The  subject  of  judicial  statistics,  which  at  that  time  was  receiving 
increasing  attention  throughout  the  country,  was  discussed  to  some 
extent,  and  a  communication  in  regard  to  criminal  court  statistics 
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by  Professor  Sam  Bass  Warner  was  printed  for  reference  at  the  end 
of  the  report  in  Appendix  B, 

Seventh  Report  (November,  1931) 

During  this  year  of  1931,  the  Conmiittee  on  Rules  of  the  Superior 
Court  submitted,  for  the  consideration  of  the  court  and  of  the  bar, 
a  complete  revision  of  the  rules  of  that  court  with  extended  annota- 
tions giving  the  history  of  each  rule  and  its  practical  application. 
This  report,  which  constituted  a  volume  of  about  300  printed  pages, 
was  submitted  to  the  Judicial  Council  by  the  Committee  on  Rules, 
with  a  request  for  suggestions;  and,  by  permission  of  the  court,  re- 
prints of  the  report  were  sent  out  by  the  Massachusetts  Bar  Asso- 
ciation to  all  its  members  throughout  the  state  in  the  Massachusetts 
Law  Quarterly  for  February,  1931,  in  order  that  members  of  the  bar 
in  general  might  have  an  opportunity  to  study  the  suggested  rules 
and  notes  and  to  make  recommendations.  For  a  period  of  four 
months,  the  meetings  of  the  Judicial  Council  were  mainly  devoted 
to  the  study  of  these  rules  in  detail  and  to  the  preparation  of  a  series 
of  reports  in  regard  to  them  which  were  submitted  to  the  Committee 
on  Rules  and  to  the  Chief  Justice  of  the  Superior  Court  for  consider- 
ation together  with  suggestions  received  from  others. 

It  has  already  been  pointed  out  in  connection  with  the  first  report, 
that  the  legislature  adopted  a  recommendation  of  the  Council  pro- 
viding that  the  courts  should  take  judicial  notice  of  the  law  of 
jurisdictions  other  than  Massachusetts  and  owing  to  some  misunder- 
standing among  judges  and  lawyers  as  to  the  application  of  this 
statute,  the  Council,  in  the  7th  Report,  reconmiended  that  the  vari- 
ous courts  adopt  an  administrative  rule  calling  upon  members  of 
the  bar  to  perform  their  function  under  the  statute,  just  as  they 
perform  it  in  connection  with  questions  of  Massachusetts  law. 

A  recommendation  was  made  in  regard  to  adequate  appropria- 
tions for  the  Board  of  Bar  Examiners.  Taking  up  again  the  subject 
of  professional  discipline,  upon  which  the  Council,  at  the  request  of 
the  legislature,  had  made  recommendations  in  its  second  report, 
the  Council,  after  further  discussion,  made  a  series  of  suggestions 
directly  to  the  court  for  regulatory  action,  rather  than  by  legislation. 

After  a  further  discussion  of  the  public  cost  of  operating  the 
Superior  Court  and  of  the  cost  of  jurors,  the  figures  of  which  were 
tabulated  from  11  counties  (see  pp.  15-16),  a  recommendation  was 
made  that  the  entry  fee  in  the  Superior  Court  should  be  raised  to 
more  than  three  dollars  and  that  a  moderate  jury  fee  should  also 
be  required  to  meet  a  part  of  the  public  cost  of  the  jury  system,  as 
it  is  required  in  some  other  states  and  as  it  was  required  in  Massa- 
chusetts about  a  century  ago  when  jurors  received  only  $1.  a  day, 
instead  of  $5.  as  they  do  now. 
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Appeals  from  the  District  Courts  in  criminal  cases  were  studied 
and  tabulated  (see  p.  17)  and  a  recommendation  for  an  experiment 
in  Suffolk  County  renewed. 

Owing  to  the  views  expressed  in  the  report  of  the  Budget  Com- 
missioner of  the  City  of  Boston,  and  a  passage  in  the  report  of  the 
Special  Commission  on  County  Salaries  of  1929,  "that  the  appro- 
priating authorities",  which  paid  the  salaries  of  the  District  Courts, 
"should  be  supreme",  the  Council  presented  a  discussion  of  the 
relation  between  the  courts  and  the  counties,  pointing  out  that 

"The  fact  that  has  been  forgotten  in  all  these  business  arrangements  for  the 
distribution  of  financial  control  to  the  county,  is  that  the  judges  and  the  other 
officers  of  courts  are  not  county  servants,  although  they  may  be  paid  by  the 
counties  by  direction  of  the  legislature." 

The  Council  said, 

"Massachusetts  cannot  afford  to  allow  the  officials  and  the  employees  of  the 
courts  of  the  state  to  be  regarded  and  treated  merely  as  county  servants.  .  .  . 

"The  bearing  of  the  county  control  plan  in  the  act  of  1930  on  this  matter  was 
not  fully  realized  by  the  Judicial  Council  at  the  time  the  act  of  1930  was  passed 
or  during  the  investigation  of  the  subject  by  the  special  commission,  and  for  this 
reason  no  comment  was  made  on  the  subject  at  that  time." 

The  Council  concluded  its  study  as  follows, 

"We  recommend  that  no  more  court  officials  or  employees  be  brought  within 
county  control,  and  as  to  such  court  positions  as  are  already  included  in  such 
control,  in  our  opinion  it  would  be  wiser  if  the  state  should  resume  its  control  over 
its  courts. 

"We  also  suggest  that  it  is  worth  consideration  whether  the  whole  chance  of  the 
danger  {of  increasing  local  political  domination)  which  we  have  described,  might  not 
he  more  effectively  and  permanently  eradicated  by  making  the  entire  judicial  cost  state- 
borne  with  a  reassessment  of  a  just  part  upon  the  several  counties." 

Two  years  later,  this  subject  came  to  the  surface  again  in  an 
illuminating  manner  when  the  functioning  of  the  Superior  Court  in 
Suffolk  County  was  almost  stopped  by  local  politics.  That  situation 
was  discussed  in  the  9th  Report  of  the  Council,  as  will  appear  later. 

A  recommendation  to  allow  the  payment  by  an  employer  of  wages 
or  personal  earnings  due  a  deceased  employee,  not  in  excess  of  $200., 
to  the  surviving  husband  or  widow  or  other  surviving  relative  with- 
out the  expense  of  taking  out  administration  on  the  estate,  was 
adopted  by  St.  1932,  Chap.  175. 

In  this  report,  the  recommendation,  previously  made  in  the  2nd. 
and  4th.  Reports,  was  renewed  to  allow  testimony  of  a  husband 
or  wife  as  to  private  conversations  in  domestic  relations  cases, 
generally,  as  they  had  been  allowed,  ever  since  1911,  in  non-support 
cases  in  the  District  Courts. 
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Reports  on  ten  different  bills  were  requested  by  the  legislature 
during  the  year  1931,  relating  to  the  following  subjects: — procedure 
in  illegitimacy  cases;  reports  of  evidence  in  equity  appeals;  agree- 
ments for  judgment  in  motor  vehicle  cases;  pleadings  as  evidence; 
damages  in  motor  vehicle  cases;  'prima  facie  evidence  in  equitable 
proceedings  to  collect  judgments;  hens  for  hospitals;  and  conditional 
sales.  Reports  were  made,  as  requested,  on  all  of  these  subjects, 
mth  the  exception  of  the  subject  of  conditional  sales,  and  the  so- 
called  "Uniform  Conditional  Sales  Act",  as  to  which  the  Council 
requested  to  be  excused  from  making  a  report  as  it  involved  so 
extended  an  examination  of  the  substantive  law  and  the  business 
methods  in  the  community  as  to  be  a  matter  for  purely  legislative 
inquiry  beyond  the  scope  of  the  field  of  service  of  the  Council.  A 
considerable  amount  of  information,  however,  in  regard  to  the  oper- 
ation of  the  proposed  uniform  act  in  various  states,  and  opinions 
in  regard  to  it,  was  collected  for  the  Council,  as  stated  in  the  Report, 
and  placed  at  the  service  of  the  legislative  conamittee,  or  of  any 
committee  of  the  bar  that  might  be  consulted  on  the  subject.  Most 
of  the  other  bills,  referred  to  in  the  legislative  request,  were  reported 
on  adversely  by  the  Council  for  reasons  stated.  On  one  matter, 
however,  relative  to  the  effect  of  settlements,  by  agreement,  of  cross 
actions  in  motor  vehicle  cases,  a  recommendation  was  made  and 
adopted  by  St.  1932,  Chap.  130,  in  order  to  avoid  a  situation  such 
as  appeared  in  Biggio  v.  Magee,  272  Mass.  185,  which  had  been 
decided  in  July,  1930. 

Eighth  Report  (November,  1932) 

The  eighth  report  opened  with  a  picture  of  the  congestion  in  the 
Superior  Court,  which  had  continued  to  increase,  a  discussion  of 
factors  contributing  to  the  congestion,  a  description  of  current  ex- 
periments in  dealing  with  it,  and  several  suggestions  as  to  experi- 
mental remedies  for  deahng  further  with  it. 

At  the  request  of  the  legislature,  a  somewhat  extended  report 
was  made  on  various  proposals  to  transfer  motor  vehicle  cases  to  a 
commission  and  to  substitute  liability  without  fault  for  liability 
based  on  neghgence;  and  to  extend  compulsory  insurance  to  cover 
liability  without  fault.  For  the  reasons  there  stated,  the  Council 
opposed  these  proposals,  and,  incidentally  discussed  the  report  of  the 
research  conamittee  of  Columbia  University  and  its  recommenda- 
tions, and  other  reports  relating  to  liability  without  fault,  with 
references  to  the  Report  of  the  Special  Commission  on  Motor 
Vehicle  Insurance  in  1930. 

A  recommendation  was  made  relative  to  the  consolidation  of  cases 
for  trial  in  one  county,  of  actions  arising  out  of  the  same  accident, 
and  this  was  adopted  by  St.  1933,  Chap.  247. 
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In  this  report,  the  Council  began  its  discussion  of  the  effect  of  the 
law  of  attachment  of  wages  by  trustee  process  under  modern  eco- 
nomic conditions,  and  recommended,  not  only  an  increase  in  the 
amount  of  wages  exempt  from  attachment  to  $20.  from  the  wages 
of  each  calendar  week,  but  also  that  leave  of  court  should  be  obtained 
before  such  an  attachment  of  wages  was  made.  After  three  years, 
the  first  part  of  this  recommendation  was  adopted  by  St.  1935, 
Chap.  410,  and  five  years  later,  after  a  request  from  the  legislature 
for  another  report,  the  requirement  of  leave  of  court  was  adopted 
by  St.  1938,  Chapter  343. 

In  the  more  serious  felonies,  prosecution  of  the  defendant  must 
follow  an  indictment  by  a  grand  jury,  but  this,  like  the  right  to  trial 
by  jury,  is  a  personal  right  of  the  defendant,  under  the  constitution, 
which  may  be  waived.  In  the  counties  where  the  grand  juries  sit 
at  rather  long  intervals,  it  was  not  uncommon  for  a  man  who  had 
been  held  upon  a  complaint  to  wait  in  jail  sometimes  for  several 
months  until  the  next  meeting  of  the  grand  jury  before  the  case 
could  proceed  against  him  even  if  he  wished  to  have  the  case  heard 
sooner  and  was  willing  to  waive  the  grand  jury  proceedings.  In  the 
interest  of  justice,and  in  order  to  avoid  the  unnecessary  grand  jury 
proceedings  n  such  cases,  the  Council  recommended  an  act  author- 
izing a  waiver.  By  St.  1934,  Chap.  358,  this  recommendation  was 
adopted  and  the  reports  for  the  year  ending  June  30th.,  1936, 
showed  that  it  was  needed,  as  at  least  387  indictments  were  waived 
in  different  counties  (see  12th.  Report,  p.  67),  385  were  waived  in 
the  next  year  (see  13th.  Report,  p.  71)  and  this  last  year  499  (see 
p.  101,  of  this  report). 

In  order  to  check  the  abuse  by  some  lawyers  and  some  collection 
agencies,  of  imitating,  as  nearly  as  they  dared  to,  the  forms  of  court 
writs  in  their  notices  to  debtors,  the  Council  recommended  an  act 
providing  that  this  sort  of  thing  could  be  stopped  by  a  district  court 
under  penalty  of  contempt.  The  act  was  adopted  by  St.  1934, 
Chap.  164,  and  appears  to  have  been  largely  self-executing  as  fewer 
complaints  have  been  received. 

As  recommended  by  the  Administrative  Committee  of  the  Pro- 
bate Courts,  the  Council  supported  three  bills  relative  to  details 
of  probate  practice,  as  to  the  powers  of  a  public  administrator  under 
certain  circumstances;  as  to  the  rents  and  real  estate  of  deceased 
persons ;  and  as  to  eUminating  the  requirement  of  notices  of  appoint- 
ment of  executors  and  administrators.  These  proposals  were 
adopted,  respectively  by  St.  1933,  Chaps.  100,  129,  and  221. 

At  the  request  of  the  legislature,  the  Council  reported  favorably 
on  a  bill  relative  to  notice  on  petitions  to  vacate  judgment  which  was 
adopted  by  St.  1933,  Chap.  244,  and  also  on  a  bill  relative  to  appeals 
from  decrees  dismissing  appeals,  which  was  adopted  by  St.  1933, 
Chap.  300. 
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At  the  request  of  the  legislature,  the  Council  also  discussed  in 
this  report  a  bill  relative  to  the  release  of  property  from  the  opera- 
tion of  what  is  technically  known  as  "lis  pendens",  or  a  notice  in 
the  Registry  of  Deeds  of  a  pending  suit  in  equity  in  regard  to  land. 
The  Council  opposed  the  bill  referred  to  them,  but  recommended, 
as  a  substitute,  a  bill  which  is  still  waiting  for  further  consideration 
(see  8th.  Report,  p.  58). 

Ninth  Report  (November,  1933) 

This  report  opened  with  a  discussion  of  the  conditions  disclosed 
by  the  then-recent  investigations  into  fraudulent  accident  litigation, 
"jury-fixing",  etc.,  and  their  relation  to  the  problem  of  government. 
This  was  followed  by  a  discussion  of  the  method  of  selecting  jurors, 
and  the  suggestion,  based  on  experience  in  other  jurisdictions,  of  the 
experiment  with  a  jury  commissioner — an  experiment  which  the 
Council  thought  "more  adapted  to  densely  populated  districts  than 
to  rural  communities  where  people  still  know  each  other,  and  it 
might  be  well  to  try  it  first  in  some  part  of  the  metropolitan  area. 
It  is  not  a  new  proposal.  It  is  in  operation  in  Rhode  Island  and 
elsewhere."     (See  9th.  Report,  p.  10.) 

"The  perennial  problem  of  Superior  Court  congestion"  was  again 
discussed  following  a  preface  noting  the  "trends  of  civil  litigation" 
in  the  different  courts.  Various  proposals  were  made  and  discussed 
as  experiments  in  dealing  with  congestion,  and  there  was  a  tabulated 
statement  of  the  Suffolk  County  court  costs  for  the  year  1932  (see 
pp.  25-27). 

The  discussion  of  the  District  Courts  was  continued  and  several 
suggestions  made  of  more  just  details  in  practice  relative  to  sus- 
pended sentences  and  probation,  investigations,  reports  and  records 
of  probation  officers,  the  conviction  of  a  petty  offence  as  affecting 
credibility  of  a  witness  or  a  civil  service  standing,  etc.  Some  of  these 
were  adopted  by  St.  1934,  c.  94  and  St.  1935  c.  358. 

As  already  mentioned  in  connection  with  an  earlier  report,  the 
subject  of  county  domination  of  justice  was  again  discussed  following 
the  interference  with  the  functioning  of  the  Superior  Court  in 
Suffolk  County  because  of  a  failure  to  appropriate  funds. 

At  the  request  of  the  legislature,  a  somewhat  extended  report 
was  made  on  certain  bills  relating  to  fees  and  allowances  of  sheriffs, 
deputies,  etc.,  as  well  as  court  fees.  There  was  some  discussion  of 
the  suggestion  that  the  service  of  civil  process  by  registered  mail 
should  be  authorized  as  an  alternative  method  of  service,  instead  of 
service  by  a  sheriff  or  constable.  It  was  stated  that  the  suggestion 
could  not  be  adequately  considered  without  the  information  re- 
quested from  the  deputy  sheriffs  throughout  the  Commonwealth 
by  the  special  Commission  on  County  Salaries  of  1929,  but  not 
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received  by  that  commission  (see  Report  of  Special  Commission, 
Senate  270  of  1930  quoted  in  the  9th.  Report  of  Judicial  Council, 
pp.  53-54). 

There  was  also  a  discussion  of  the  fees  in  the  Probate  Courts 
and  an  act  was  recommended  (See  Report,  pp.  60-61),  the  substance 
of  which  was  adopted  by  St.  1934,  Chap.  324. 

Tenth  Report  (November,  1934) 

This  report  opened  with  the  statement,  quoted  from  Chief  Justice 
Rugg  that 

"The  courts  of  the  Commonwealth  constitute  a  single  system 
for  the  administration  of  justice  in  conformity  with  law  promptly 
and  without  delay." 

The  Council  then  discussed  more  fully  than  in  any  previous  report 
the  growing  problem  of  the  District  Court  system  resulting  from 
the  fact  that 

''All  our  judicial  history  is  a  picture  of  the  growth  of  business 
crowding  work  downward  toward  the  base  of  the  judicial  pyramid 
.  .  .  and  this  means  that  the  base  line  must  be  prepared  to  receive 
the  load  and  handle  it  satisfactorily"  (See  p.  10). 

A  chart  was  inserted  showing  the  relative  increase  in  the  use  of 
different  courts  from  1910  to  1934,  and  the  most  notable  feature  of 
this  tenth  report  was  the  "Appendix  A",  containing  pictures  of  each 
of  the  73  district  courts  in  the  Commonwealth,  the  population  of 
their  judicial  districts,  the  number  of  persons  in  the  judicial  and  cler- 
ical force,  the  total  operating  cost  and  the  amounts  paid  for  salaries 
and  for  compensation  of  special  justices  with  the  per  diem  rate  for 
each  court  and  the  number  of  days  served  at  that  rate,  and  a  tabu- 
lated statement  of  the  nature  and  volume  of  civil  and  criminal 
business  in  each  court.  These  pictures  for  the  year  1933,  with  the 
costs  based  on  1932,  covered  30  pages  in  the  report,  and  have 
furnished  a  background  for  all  studies  of  the  district  court  system 
since  that  time. 

As  the  Council  stated,  "While  immediate  realization  at  all  points 
may  not  be  possible,  it  is  not  too  early  to  set  up  objectives.  Our 
objectives  are  full-time  judges,  adequately  paid;  judges  without 
competing  demands  on  their  time,  paid  enough  to  secure  the  desired 
type  of  service,  lacking  both  the  time  and  incentive  for  non-judicial 
activities."  After  attempting  to  ascertain  "what  constitutes  a 
normal  load  of  district  court  work  for  a  full-time  judge  so  as  to  see 
how  many  courts  measure  up  to  the  standard",  the  suggestion  was 
made  that  at  that  time  there  appeared  to  be  seven  courts  in  that 
class  (See  p.  15). 
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Some  of  the  activities  of  special  justices  and  clerks  and  the  issuance 
of  complaints  and  warrants  by  justices  of  the  peace  were  coromented 
upon. 

For  the  purpose  of  carrying  out  the  general  policy  of  the  small 
claims  procedure  in  the  district  courts,  which  had  been  adopted  in 
1920  following  the  first  Report  of  the  Judicature  Commission,  the 
Council  recommended  an  act  to  avoid  unnecessary  delay  and  ex- 
pense to  small  claimants  by  authorizing  the  court  to  order  payment 
by  instalments  substantially  as  in  supplementary  process,  but  with- 
out the  necessity  of  a  separate  proceeding.  After  a  second  dis- 
cussion in  the  12th.  Report  in  1936  (see  p.  267)  this  was  adopted  by 
St.  1937,  c.  310. 

The  Council  also  recommended  that  the  appointment  or  removal 
of  probation  officers  of  District  Courts  should  be  subject  to  the 
approval  of  the  Administrative  Committee  of  the  District  Courts. 
This  recommendation  was  adopted  by  St.  1937,  Chap.  186. 

Recommendations  were  also  made  in  regard  to  probation  and 
suspended  sentences,  procedure  as  to  "driving  under  the  influence 
of  intoxicating  liquor",  which  was  discussed  at  length,  and  atten- 
tion was  called,  without  specific  recommendation,  to  the  advisa- 
bility of  a  study  by  the  proper  authorities  of  the  practical  operation 
of  the  statute  as  to  the  "right  of  way  at  intersecting  ways"  (see  p.  34). 

Certain  suggestions  were  made  in  regard  to  the  delay  in  the  de- 
cision in  appealed  cases,  and  the  volume  of  opinions  of  the  Supreme 
Judicial  Court  (see  pp.  35-36). 

At  the  request  of  the  legislature,  reports  were  made  on  eight 
different  bills  as  follows: 

On  the  subject  of  attachments  of  motor  vehicles  and  attach- 
ment by  the  use  of  a  keeper,  the  Council  reported  in  favor  of  re- 
quiring permission  of  the  court  before  such  attachments  were  made 
on  the  ground  that  "creditors  for  relatively  small  amounts  should 
not  be  in  a  position  to  wreck  poor  families  by  use  of  the  attach- 
ment law",  or  to  damage  small  store  keepers  or  others  by  un- 
warranted use  of  keepers  and  the  incidental  piling  up  of  costs. 
After  a  further  report  in  1936  (see  12th.  Report,  pp.  38-39),  these 
recommendations  were  adopted  by  St.  1937,  Chaps.  295  and  308. 

The  Council  reported  in  opposition  to  a  proposed  act  requiring 
notices  to  admit  facts  to  be  answered  under  oath  and  in  place  of  it 
recommended  an  act  to  extend  the  rule-making  function  of  the 
courts  to  provide  for  the  taking  and  use  of  oral  depositions  of 
parties  and  witnesses  without  regard  to  their  place  of  residence. 

An  adverse  report  was  made  on  a  bill  relating  to  actions  for 
libel. 

An  adverse  report  was  also  made  on  a  bill  to  provide  for  "spe- 
cial" juries. 
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An  adverse  report  was  also  made  on  a  bill  "relative  to  per- 
mitting contribution  between  negligent  co-tortfeasors.  But  the 
Council  discussed  the  difference  between  the  common  law  rule 
of  "no  contribution"  and  the  doctrine  of  contribution,  which  had 
been  in  force  for  many  years  in  the  admiralty  courts,  and  called 
attention  to  the  third  interim  report  of  the  English  "Revision  of 
Law  Commission",  appointed  by  the  Lord  Chancellor,  which 
appeared  in  July,  1934,  and  in  which  a  modification  of  the  common 
law  doctrine  was  advised.  While  no  specific  recommendation 
was  made,  a  copy  of  that  report  was  reprinted  in  an  appendix 
(pp.  109-112)  for  convenient  reference.  Attention  was  also  called 
in  this  connection  to  the  admiralty  procedure. 

Adverse  reports  also  were  made  on  two  bills  relative  to  pro- 
ceedings in  equity  against  insurance  companies  after  judgment 
in  motor  vehicle  cases. 

Appendix  B  of  this  report  also  contained  tabulated  studies  of  the 
relative  work  and  cost  of  standing  and  special  justices  of  district 
courts  and  of  the  business  loads  of  these  courts  (see  pp.  88-95). 
These  tables  were  in  addition  to  the  separate  pictures  of  the  different 
courts,  already  referred  to,  as  contained  in  this  report. 

Eleventh  Report  (November,  1935) 

In  view  of  the  repeated  discussion  of  the  suggestions  of  a  unified 
court  system  which  had  continued  from  year  to  year  since  the  Report 
of  the  Judicature  Commission  in  1920,  this  eleventh  report  began 
with  a  statement  of  the  arguments  which  had  been  presented  to  the 
Council,  both  in  favor  of  unification  (see  pp.  8-12)  and  against  uni- 
fication (see  pp.  13-16).  These  arguments  illustrated  the  broad 
scope  of  the  problems  considered  by  the  Council. 

Attention  was  then  called  to  the  rule  promulgated  by  the  Supreme 
Judicial  Court  "that  no  justice,  special  justice,  clerk  or  assistant 
clerk  of  a  District  Court  shall  be  retained  or  employed  or  shall  prac- 
tise as  an  attorney  on  the  criminal  side  of  any  court  in  the  Common- 
wealth." This  rule  developed  from  the  public  discussion,  which  had 
been  going  on  for  several  years,  and  its  underlying  principle  had  been 
emphasized,  not  only  by  the  Judicial  Council  and  the  Adminis- 
trative Committee  of  the  District  Courts,  but  also  by  various  legis- 
lative commissions. 

The  subject  of  jurors  and  juries  was  again  discussed  and  attention 
called  to  the  new  "pre-trial"  procedure  in  the  Superior  Court  and 
the  practice  of  pooling  the  jurors  in  the  Suffolk  Court  House  which 
resulted  in  an  enormous  saving  in  jury  fees.  These  changes,  adopted 
as  part  of  the  administrative  functions  of  the  Superior  Court  without 
legislation  followed  a  study  of  the  practice  in  Detroit  and  Cleveland 
by  Mr.  Justice  Cox  and  the  executive  clerk  of  the  chief  justice. 
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Various  recommendations  were  made  or  renewed  in  regard  to  the 
District  Courts,  including  an  extended  discussion  and  carefully 
drawn  act  to  transfer  the  jurisdiction  in  separate  support  and  the 
custody  of  minors  from  the  Probate  Courts  to  the  District  Courts. 
In  the  12th.  and  13th.  reports,  this  recommendation  was  changed 
to  a  proposal  merely  to  extend  concurrent  jurisdiction  to  the  District 
Courts  (see  13th.  Report,  pp.  18-20). 

A  recommendation  to  prevent  unnecessary  holding  of  motorists 
in  jail  over  Sunday  was  adopted  by  St.  1936  c.  406.  Recommenda- 
tions also  were  made  to  extend  the  jurisdiction  of  Appellate  Divi- 
sions of  the  District  Courts  to  include  summary  process,  supple- 
mentary proceedings  and  petitions  to  vacate  judgment. 

The  recommendation  to  enlarge  the  criminal  jurisdiction  of  the 
courts  to  cover  "all  offences  for  which  the  statutes  provide  the  alter- 
native penalties  of  a  state  prison  sentence  or  fine  or  imprisonment 
in  a  jail  or  house  of  correction"  was  also  made  and  was  adopted  two 
years  later  by  St.  1937,  Chap.  301,  but  this  act  was  repealed  in  1938. 

A  recommendation  to  authorize  the  withdrawal  of  appeals  from 
the  District  Courts  in  criminal  cases  after  the  sitting  of  the  Superior 
Court  next  following  the  taking  of  the  appeal  if  no  action  shall  have 
been  taken  by  the  Superior  Court  except  to  continue  the  case,  was 
adopted  by  St.  1937,  Chap.  311.  As  already  stated,  more  than  200 
appeals  were  thus  withdrawn  during  the  first  year  after  its  adoption. 

At  the  request  of  the  legislature,  a  bill  relative  to  contingent  fees 
was  discussed  and  was  not  recommended. 

Twelfth  Report  (November,  1936) 

The  report  began  with  a  study  of  the  work  loads  of  the  various 
courts  as  shown  by  the  statistical  tables. 

Attention  was  called  to  the  great  delay  in  the  appearance  of  the 
Massachusetts  Reports  and  it  was  suggested  that  the  reporting  of 
decisions  should  be  subject  to  the  control  of  the  court. 

This  report  contained  another  extended  discussion  of  the  District 
Courts,  in  the  light  of  the  latest  developments,  and  two  alternative 
plans  for  reorganization  were  suggested  without  recommendation, 
for  the  consideration  of  the  Judiciary  Committee,  which  was  then 
sitting  under  special  resolve  of  the  legislature. 

Recommendations  were  made  adding  supplementary  process  to 
small  claims  procedure,  as  to  warrants  for  arrest,  as  to  the  penalty 
for  carrjdng  dangerous  weapons,  and  as  to  cost  in  criminal  cases, — - 
all  of  which  were  adopted  in  1937  by  Chapters  310,  230,  250,  and  251 
of  that  year. 

The  subject  of  declaratory  judgments  was  discussed  at  some 
length,  and  recommendations  made  to  extend  the  use  of  this  pro- 
cedure.    (See  pp.  39-43).     This  recommendation  was  renewed  in 
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the  13th.  Report  (See  p.  26)  and  was  referred  by  the  legislature  of 
1938  to  the  next  General  Court. 

By  request  of  the  legislature,  a  report  was  made  on  a  bill  relative 
to  the  determination  of  probate  accounts,  which  had  been  under 
discussion  for  a  year  or  two.  For  the  reasons  stated  on  pp.  47^8, 
the  bill  was  approved  and  two  years  later  was  adopted  by  St.  1938, 
Chap.  154. 

At  the  request  of  the  legislature,  a  report  also  was  made  in  regard 
to  a  bill  to  provide  for  "third  party  procedure".  After  discussion 
af  the  subject,  a  revised  draft  of  the  bill  was  submitted  (see  pp. 
49-54).  This  recommendation  was  renewed  in  the  13th.  Report 
(see  p.  26)  and  was  referred  to  the  1939  legislature. 

At  the  request  of  the  legislature,  the  latest  draft  of  the  "Uniform 
Extradition  Act",  prepared  by  the  National  Conference  of  Com- 
missioners on  Uniform  State  Laws  and  other  bodies,  was  studied, 
and,  with  slight  changes,  approved.  This  act  was  adopted  by  St. 
1937,  Chap.  304. 

The  Council,  also  at  the  request  of  the  legislature,  made  a  report 
on  a  bill  relative  to  the  apportionment  of  the  cost  of  the  Land  Court, 
and  on  the  subject  of  establishing  a  standard  short  form  of  tax  title 
deed.  A  tentative  draft  form  of  such  a  deed  was  prepared  and  sub- 
mitted, together  with  a  draft  act  to  accompany  it  (see  pp.  61-67). 

Following  the  suggestion  received  from  a  justice  of  the  Superior 
Court  as  to  the  practical  operation  of  the  law  relative  to  the  crime 
of  being  an  accessory  after  the  fact,  this  subject  was  discussed  and 
two  alternative  drafts  were  submitted  as  to  procedure  in  such  cases. 
This  matter  was  again  referred  to  in  the  thirteenth  report  and  also 
in  the  present  fourteenth  report  (see  p.  26-28). 

A  recommendation  for  the  use  of  a  "summons"  instead  of  an 
arrest  for  minor  motor  offenses  was  adopted  by  St.  1937  c.  230. 

Thirteenth  Report  (November,  1937) 

The  continued  and  increasing  delay  in  the  appearance  of  the 
Massachusetts  Reports  was  emphasized  and  the  Council  again 
recommended  "the  reorganization  of  the  reporter's  office  under  the 
control  of  the  court  with  an  adequate  appropriation  as  a  pressing 
need."  The  District  Courts  and  the  objective  of  full-time  service 
were  again  discussed,  and  various  suggestions  made  or  renewed. 

At  the  request  of  the  legislature,  two  bills  and  one  proposed 
resolve  in  regard  to  the  organization  or  "integration"  of  the  Massa- 
chusetts bar  were  discussed.  The  two  bills  were  opposed  as  they 
did  not  "seem  consistent  with  the  opinion  of  the  justices  in  1932 
as  to  the  relative  authority  in  regard  to  the  bar  of  the  judicial  and 
the  legislative  departments."    The  Council  said: 
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"It  appears  to  be  the  carefully  considered  opinion,  in  an  increasing  number 
of  American  courts,  that  the  organization  of  the  bar  as  a  self-governing  body  in 
the  interest  of  the  public  and  subject  to  the  existing  authority  of  the  courts  is  a 
part  of  the  judicial  function  under  constitutions  which  place  the  responsibility 
for  the  administration  of  justice  primarily  upon  the  judicial,  rather  than  the 
legislative,  department. 

"The  opinion  of  the  Justices  of  the  Supreme  Judicial  Court  to  the  Senate  in 
1932  (279  Mass.  607),  relative  to  the  admission  to  and  regulation  of  the  bar  is  in 
accordance  with  this  view.  Aside  from  the  question  of  constitutional  authority, 
the  method  of  organization  by  rules  of  court  rather  than  by  legislation,  in  any 
state  in  which  such  organization  is  contemplated,  seems  to  have  the  great  prac- 
tical advantage  that  the  rules  can  be  more  readily  adjusted  to  the  lessons  of 
experience  if  they  are  established  by  the  court,  with  the  co-operation  of  the  bar, 
than  if  they  are  laid  down  in  a  legislative  act  which  could  not  be  changed  with- 
out further  legislation.  .  .  . 

"It  seems  to  us  that  a  resolve  requesting  the  court  to  act  is  the  proper  legisla- 
tive proceeding  under  the  constitution,  and  accordingly  we  recommend  the 
following : 

"DRAFT 

"Resolve  Relative  to  the  Organization  of  the  Bar  of  Massachusetts. 

"Resolved,  In  order  to  promote  the  public  interest  in  the  administration  of 
justice,  in  the  interpretation  of  the  laws,  and  in  the  bar  of  the  commonwealth  as  a 
body  of  officers  of  the  court,  the  Supreme  Judicial  Court  is  hereby  requested  to 
provide,  by  rules,  for  the  organization  of  all  present  and  future  members  of  the 
bar  of  this  commonwealth,  as  a  self-governing  body  subject  to  the  constitutional 
authority  and  rules  of  said  court,  to  be  known  as  the  Bar  of  Massachusetts. 

"The  proposed  resolve  recognizes  the  existing  constitutional  authority  of  the 
Supreme  Judicial  Court  to  provide  for  organization  and  "requests"  the  court 
to  exercise  this  authority.  In  other  words,  its  form  is  that  of  an  expression 
by  the  legislative  department  of  an  opinion  that  the  organization  of  a  self- 
governing  bar  is  desirable  in  the  public  interest,  and  a  request  by  that  depart- 
ment to  the  judicial  department  to  exercise  its  constitutional  authority  to  bring 
about  such  organization." 

In  connection  with  this  suggestion,  an  account  of  the  movement 
throughout  the  country  for  the  integration  of  the  bar  in  the  various 
states  was  printed  in  Appendix  A.    (See  pp.  45-53). 

In  this  13th.  Report,  the  Council  also  called  attention  to  a  variety 
of  matters  in  the  different  courts  which  seemed  to  be  subjects  for 
regulation  by  the  courts  themselves  without  legislation.  (See  pp. 
39-43).  Other  recommendations  in  the  13th.  Report  are  again 
mentioned  in  the  present  14th.  Report  and  need  not  be  mentioned 
here. 

Conclusion 
The  foregoing  summary  of  the  work  of  the  past  fourteen  years 
illustrates  the  nature  and  scope  of  the  work  of  the  Council  and  the 
extent  to  which  the  results  of  the  work  have  entered  into  the  life 
of  the  community  in  the  form  of  changes  in  administration  and  other 
aspects  of  the  judicial  problem.  The  more  intangible  results  of  the 
work  of  the  Council,  and  of  its  reports,  in  stimulating  discussion 
and  suggesting  lines  of  thought  for  members  of  the  bench  and  bar, 
must  be  left  to  inference  from  the  story. 
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APPENDIX  B 

Tabulated  Compaeisons  Referred  to  in  the  Report,  P.  18,  for 
Study  in  Connection  with  the  Problem  of  Full  Time 
Service  in  District  Courts 

{The  Table  appears  on  the  Opposite  Page) 

The  primary  purpose  of  the  table  is  not  so  much  to  rank  the 
courts  as  to  ascertain,  not  the  court  load,  but  the  judicial  load  which 
warrants  full-time  service.  The  second  column,  except  for  removed 
civil  cases,  gives  the  court  load.  The  fifth  excludes,  in  addition  to 
removed  civil  cases,  drunkenness  cases  released  by  probation  offi- 
cers, a  numerically  large  and  variable  item.  The  1918  and  1933 
weightings  are  described  in  our  tenth  report,  pp.  12-14.  That 
weighting  scale  originated  while  the  old  appeal  system  persisted  and 
before  the  flood  of  automobile  tort  cases  arrived.  The  latter  has 
added  greatly  to  judicial  load  because  few  are  defaulted,  whereas 
the  great  majority  of  contract  cases  go  off  by  default.  The  1937 
weighting  gives  six  load  units  for  unremoved  tort  cases,  three  for 
such  contract  cases,  one  for  court  drunkenness  cases,  and  two  for 
all  other  cases. 

What  should  constitute  a  full-time  judicial  load  can,  for  want  of 
sufficient  returns,  be  fixed  only  by  reference  to  the  record  of  the 
Boston  Municipal  Court,  where  a  similar  weighting  scale  gives  about 
14,000  load  units  for  each  judge. 
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Weighted  Judicial  Lovd  Measurement 


19  IS 


193S 


h:]^ 


Rankings 


eS 


Worcester 

Springfield 

Maiden 

Roxbury 

New  Bedford 

Cambridge 

Dorchester 

Lowell 

Fall  River 

Lynn 

Lawrence 

Quincy 

Somerville 

West  Roxbury.  .  .  . 

Salem 

Brockton 

East  Boston 

Chelsea 

South  Boston 

Haverhill 

Holyoke 

Hampshire 

Waltham 

Pittsfield 

Taunton 

Woburn 

Newton 

Fitchburg 

Dedham 

Brighton 

FrankUn-Greenfield 

Southbridge 

Brookline 

Attleboro 

Abington 

Chieopee 

At.hol 

Charlestown 

Framingham 

Gloucester 

Franklin 

Concord 

Blaokstone 

Westfield 

North  Adams 

Marlborough 

Chnton 

Newburyport 

Plymouth 

Peabody 

Leominster 

East  Brookfield .  .  . 

Milf  ord 

Palmer 

Middleborough ... 

Stoughton 

Aver 

Westborough 

Adams 

Amesbury 

Barnstable 

Provincetown 

Great  Barrington .  . 

Natick 

Lee 

Ware 

Orange 

Ipswich 

Winchendon 

Dukes  Covmty .... 

Williamstown 

Nantucket 


235,745 

16.481 

191,003 

12.775 

205,662 

15.421 

153,628 

14,243 

142,482 

6,505 

171,485 

15,001 

172,818 

9,520 

127,375 

6,494 

130,677 

6,342 

137,688 

7,901 

123,067 

5,509 

138,000 

9,248 

103,908 

5,437 

113,992 

5,142 

89,893 

6,329 

80,377 

5,170 

78,306 

5,595 

81,496 

6.489 

61,215 

10,206 

55,100 

3,157 

56,537 

1,769 

64,633 

2,634 

77,492 

4.933 

61,286 

3.763 

56,428 

2,402 

59,660 

4,724 

65,276 

4,259 

44,694 

2,574 

59,827 

3,624 

56,362 

4,522 

41,850 

1,470 

39,390 

2,759 

47,490 

4,429 

41.067 

2,094 

39,367 

2,991 

43,930 

1,309 

39,436 

2,347 

31,663 

5,742 

35,096 

1,941 

29,299 

1,734 

34,324 

2,046 

32,389 

2,009 

24,978 

850 

25,431 

1,737 

23,224 

1,125 

24,056 

975 

21,139 

793 

21,713 

1,704 

21,038 

1,270 

22,939 

1,815 

21,810 

992 

19,450 

653 

20,847 

779 

18,595 

1,079 

21,529 

1,988 

19,785 

1,642 

18.936 

1,087 

17,551 

1,029 

15,088 

796 

16,485 

1,012 

18,579 

2,408 

13,726 

950 

11,076 

634 

13,589 

1,188 

10,262 

654 

10,877 

203 

7,762 

341 

5,599 

432 

6,202 

258 

4,953 

508 

3,975 

173 

3.678 

218 

20,313 
12,765 
11,6.58 
15,258 
9.009 
13,703 
5,624 
9,807 
9,846 
14,702 
9,043 
7,116 
5,449 
5,098 
8,491 
7,177 
8,381 
7,584 
11,175 
5,-589 
4,227 
2,916 
4,126 
4,146 
3,788 
3,554 
3,533 
3,854 
2,773 
3,178 
2,492 
2,134 
3,621 
2,526 
3,122 
1,910 
1,913 
7,348 
2,609 
3,548 
1,371 
1,662 
794 
2,800 
1,767 
1,044 
1,013 
1,674 
1,331 

1,206 

1,293 

942 

865 

1,030 

1,168 

1,533 

531 

1,291 

734 

1,486 

794 

876 

674 
444 
236 
655 
405 
371 
159 


44,662 

41,952 

46,247 

34, .307 

15.748 

43,377 

23,077 

16,695 

17,637 

27,246 

12,220 

31.443 

18.972 

11.711 

16,382 

13,529 

16,545 

20,811 

12,937 

7,921 

6,387 

6,980 

17,264 

9,370 

7,570 

12,293 

16,050 

4,841 

9,991 

9,205 

3,869 

4,738 

14,429 

4,201 

7,110 

3,353 

3,751 

10,640 

6,720 

4,428 

5,581 

5,427 

2,019 

3,787 

2,347 

3,178 

2,029 

3,595 

3,225 

4,666 

2,493 

2,017 

1,974 

2,638 

3,802 

3,711 

2,710 

1,917 

1,542 

2,640 

4,918 

2,879 

1,728 

2,375 

1,277 

637 

607 

752 

505 

1,615 

408 

719 


35,583 

29,219 

32,820 

30,044 

14,059 

31,612 

18,063 

13,706 

12,019 

17,228 

9,693 

20,014 

11,526 

11,158 

10,081 

10,077 

12,977 

18,715 

9,807 

5,976 

3,684 

5,324 

8,841 

7,255 

4,942 

7,645 

11,417 

3,800 

7,387 

6,507 

3,490 

6,880 

9,194 

3,512 

4,394 

3,035 

3,902 

6,466 

4,303 

3,406 

4,387 

3,932 

2,024 

2,964 

2,029 

2,010 

1,428 

2,894 

2,243 

2,933 

2,287 

1,228 

2,153 

2,159 

2,865 

2,084 

2,5.32 

1 ,403 

1,630 

1,561 

3,340 

1,627 

1,386 

2,091 

1,229 

1,232 

575 

821 

410 

938 

574 

542 


2 
4 
1 
5 
17 
3 
8 
13 
11 
7 
22 
6 
10 
23 
15 
19 
14 
9 
20 
28 
33 
31 
12 
26 
29 
21 
16 
37 
25 
27 
42 
38 
18 
41 
30 
48 
45 
24 
32 
40 
34 
35 
59 
44 
57 
50 
58 
47 
49 
39 
55 
60 
61 
54 
43 
46 
52 
62 
65 
53 
36 
51 
63 
56 
66 
69 
70 
67 
71 
64 
72 
68 
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APPENDIX  G 

Suggestions  Received  by  the  Judicial  Council  as  to  Various 
Sections  in  Senate  79,  Concerning  Trusts  and  Trustees 

These  suggestions  are  submitted  without  recommendation  for  the 
assistance  of  the  legislature  if  the  various  sections  of  the  bill  are  to 
be  considered  separately.  Sections  12,  14  and  19  are  specifically 
discussed  and  opposed  in  the  report  (see  p.  35). 

As  to  §2,  it  has  been  suggested  that  this  section  does  not  seem  to 
contain  all  of  the  provisions  and  conditions  which  might  be  desirable 
in  such  an  arrangement. 

As  to  §3,  it  has  been  suggested  that  this  section  is  capable  of 
working  great  harm  and  does  not  add  any  protection  beyond  the 
present  law ;  that  it  might  seriously  interfere  with  the  only  practical 
solution  of  the  settlement  of  an  estate  or  the  distribution  of  a  trust 
where  a  large  proportion  is  in  the  stock  of  the  decedent's  own 
business. 

As  to  §4,  it  has  been  suggested  that  this  is  already  covered  by  law 
and  reference  is  made  to  G.  L.  Chap.  172,  §§49,  54  and  54A,  and 
St.  1935,  Chap.  172;  also  U.  S.  Code,  Title  12,  §248K. 

§5,  the  comments  above  stated  on  §3,  it  is  suggested,  are  applic- 
able with  even  more  force  to  this  section. 

§6,  it  is  suggested  that  this  is  covered  by  French  v.  Hall,  191 
Mass.  147. 

§7,  it  is  suggested  that  this,  also,  is  sufficiently  covered  by  Massa- 
chusetts law. 

§8,  no  particular  comment  received,  except  that  the  latter  part 
of  the  section  is  "wholly  superfluous". 

§9,  it  is  suggested  that  this  section  "does  not  appreciate  many  of 
the  technical  problems  involved"  and  that  the  clause  as  to  personal 
Hability  is  too  sweeping  to  be  wise. 

§11,  it  is  suggested  that  if  this  is  to  be  considered  it  should  be  more 
carefully  worked  out,  that  it  places  a  very  heavy  burden  on  the 
absent  trustee  and  that  paragraph  2  "seems  to  illustrate  the  inherent 
weakness  in  paragraph  1". 

§12,  this  is  discussed  in  the  body  of  this  report  and  opposed. 

§13,  it  is  suggested  that  this  needs  careful  study. 

§14,  this  is  discussed  and  opposed  in  the  body  of  this  report. 

§15,  one  committee  writes : 

"We  do  not  understand  this  section  nor  the  necessity  for  it. 
It  appears  to  contemplate  mingling  of  trust  accounts  of  various 
kinds  with  the  trustee's  personal  account  and  we  think  the  remedy 
for  this  situation  is  already  existent  in  Massachusetts.  This  sec- 
tion taken  in  connection  with  §3,  4  and  5  might  prohibit  the  very 
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proper  appointment  of  a  member  of  the  family  as  trustee  of  a 
family  if  that  member  happened  to  be,  for  instance,  in  the  broker- 
age business.  In  an  amendable  trust,  the  situation  could  be  easily 
handled  and  in  a  trust  created  previous  to  such  a  statute  without 
provision  for  amendment,  we  question  if  this  statute  could  grant 
amendable  privileges. 

§16,  Mr.  Newhall,  the  author  of  the  Massachusetts  book  on 
fiduciary  law,  suggests  that  this  section  ''presents  a  matter  of  policy" 
as  to  which  he  is  in  considerable  doubt,  and  "that  it  is  contrary  to 
our  law  as  worked  out  by  the  courts." 

§18,  it  is  suggested  that  this  section  "goes  farther  than  it  should 
in  permitting  a  beneficiary  to  have  a  hand  in  the  policies  of  the 
trust",  and  that  there  is  already  adequate  Massachusetts  law  on 
this  point. 

§19,  has  already  been  discussed  and  opposed  in  the  body  of  the 
report.  It  has  been  suggested  that  this  section  "seems  to  exemplify 
the  real  argument  for  not  having  the  statute"  which  seems  particu- 
larly inappropriate  for  Massachusetts. 

As  a  substitute  for  §19,  not  as  part  of  a  uniform  act,  but  as  a 
separate  statute,  it  was  suggested  that  a  new  section  be  inserted  in 
the  General  Laws,  as  follows: 

Where  the  administration  of  the  trust  as  a  whole  by  a  trustee, 
guardian  or  other  fiduciary,  has  been  honest  and  beneficial,  the 
fiduciary  shall  not  be  held  liable  for  mere  mistakes  of  judgment  in 
regard  to  individual  investments  made  or  held  or  acts  done  by  him. 

As  already  stated,  these  suggestions  as  to  various  sections  are 
submitted  without  recommendation,  merely  as  matters  for  dis- 
cussion if  the  sections  are  to  be  considered  separately. 

The  general  opinion,  not  only  of  the  Judicial  Council,  but  of 
members  of  the  bar  so  far  as  it  has  come  to  our  attention,  is  that  the 
subject  of  trusts  should  be  left  to  the  courts  without  legislation  as 
it  has  been  in  the  past. 
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SUMMARY  OF  THE  WORK  ACCOMPLISHED  BY  THE 
VARIOUS  COURTS 

The  act  creating  the  Judicial  Council  (reprinted  at  the  beginning 
of  this  report)  provides  that  the  Council  shall  study  "the  work 
accomplished  and  the  results  produced  by  the  judicial  system  and 
its  various  parts"  and  "shall  report  annually  upon  the  work  of  the 
various  branches . ' ' 

The  annual  periods  reported  by  the  different  courts  are  not  the 
same,  some  reporting  for  the  last  calendar  year  while  others  report 
from  June  30  to  June  30,  or  from  September  1  to  September  1,  etc. 
The  details  as  to  counties  appear  below. 

SUPREME  JUDICIAL  COURT 

During  the  year  ending  August  31,  1938,  the  Full  Bench  decided 
390  cases  of  which  8  were  advisory  opinions  of  the  justices  rendered 
at  the  request  of  the  legislature  and  five  cases  were  decided  in  which 
rescripts  were  filed  but  no  opinions. 

The  table  of  full-bench  cases  since  1875  appears  on  p.  89.  There 
is  also  the  usual  table  of  Supreme  Court  business,  other  than  full- 
bench  cases,  with  more  detailed  statements  from  Suffolk  county 
which  appears  below. 


SUPREME  JUDICIAL  COURT  ENTRIES  FOR  ALL  COUNTIES 

Foe  the  Year  Beginning  September  1,  1937,  through  August  31,  1938 
(Not  including  full  bench  cases) 


Equity 

Transferred 

to  Superior 

Court 

Referred 

to  Masters 
or  Auditors 

Prerogative 

Writs 

Petitions  for 

Admission 

to  Bar 

Other 
Proceedings 

0 
1 

1 
0 
2 

16 

37 
6 

0 

1 
0 
1 

4 

10 

0 

0 
2 

0 

8 
2 

1 

3 

0 

12 

2  (refused) 
4 

34 

4 
15 
68 
10 

0 

1 
0 

1 
0 

1 

1,159 

2 

0 

Bristol 

5 

0 



1 

1 

2 

Norfolk 

1 

— 

Suffolk 

1,157 

— 

Totah 

63 

16 

12 

153 

1,164 

1,167 

The  details  of  the  business  in  Suffolk  County  appear  on  the  fol- 
lowing page. 
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DETAILS  FOR  SUFFOLK  COUNTY 
SEPTEMBER  1,  1937  TO  SEPTEMBER  1,  1938 

Transferred  Referred                                                  Petitions 

to  _  to  Prerogative                      for 

Superior  Masters                     Writs                   Admissions 

Court  or  Auditors                                                   to  Bar 

10  8                               68                             1,159 

Law  Docket 

Petitions  for  admission  to  the  Bar 1,159 

Petitions  for  writs  of  Mandamus 41 

Petitions  for  writs  of  Certiorari 9 

Petitions  for  writs  of  Habeas  Corpus 8 

Petitions  for  writs  of  Error 8 

Petitions  for  writs  of  Prohibition 2 

Applications  to  require  a  witness  to  produce  books  and  other ,  documents  under  Resolves  of 

1937— Chap.  32 4 

Applications  for  extension  of  time  under  G.  L.  (Ter.  Ed.)  Chap.  31,  See.  46a 3 

Applications  for  discharge  under  G.  L.  Chap.  123,  Sec.  91 2 

Appeals  from  Board  of  Tax  Appeals  under  G.  L.   Chap.  58a,  Sec.  13 16 

Total  Entries  on  Law  Docket 1,252 

Equity  Docket 

Suit?  in  Equity 24 

Petitions  in  Equity 9 

Informations  in  Equity 4 

Informations  by  the  Attorney  General  (for  failure  to  file  corporation  returns,  etc.) 1,126 

Petitions  for  Dissolution  of  Corporations 3 

Petitions  for  Suspension  of  decree  of  Superior  Court  under  G.  L.  (Ter.  Ed.)  Chap.  152,  Sec.  17  3 

Total  Entries  on  Equity  Docket 1,169 

Total  Entries  on  both  Dockets 2,421 

THE  SUPERIOR  COURT 

This  court  consists  of  a  chief  justice  and  thirty-one  associate  jus- 
tices. The  tabulated  returns  of  the  clerks  under  St.  1936,  Chap. 
31  §  3  for  the  year  ending  June  30th.,  1938,  will  be  found  on  pp. 
00-00.  From  these  returns  it  appears  that  the  justices  sat  28793^ 
days  with  juries  and  1470  days  without  juries,  in  the  trial  of  civil 
cases, — a  total  of  43493^.  They  tried  2842  civil  jury  cases  and  1752 
civil  cases  without  jury,  including  629  equity  and  2  divorce  cases, 
— a  total  of  4594  civil  trials.  They  sat  16953^  days  in  the  criminal 
sessions  and  tried  2502  criminal  cases. 

There  is,  of  course,  much  work  to  be  done  by  judges  besides  the 
actual  sitting  in  court  at  trials.  The  motion  session  and  the  pre- 
trial session  are  continuous  in  Suffolk  and  each  of  these  sessions 
occupies  the  full  time  of  a  judge. 

District  Court  judges  called  in  to  try  misdemeanor  cases  sat  for 
6383/^  days  (see  p.  101). 

The  Use  of  Auditors 

The  increased  use  of  auditors  is  mainly  in  motor  vehicle  tort 
cases.  In  the  13th  Report,  pp.  65-66,  we  printed  for  the  first  time 
two  interesting  tables  received  from  Mr.  Phinney,  the  executive 
clerk  of  the  Chief  Justice  of  the  Superior  Court,  showing  the  results 
of  the  use  of  auditors  in  motor  vehicle  cases  for  a  period  of  two  years 
separately  tabulated,  from  January  7th.,  1935,  to  January  4th., 
1936,  and  from  January  6th.,  1936,  to  January  2nd.,  1937.  A  similar 
table  for  1937  will  be  found  on  the  next  page,  and  another  on  p.  102. 
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Other  Facts  Appearing  from  the  New  Statistical  Tables  of  the 
Civil  Business  of  Superior  Court 

This  is  the  first  year  that  we  have  from  the  clerks  the  more  de- 
tailed figures  called  for  by  the  form  of  return,  as  revised  by  the  Judi- 
cial Council,  under  the  statute  of  1936,  chap.  31,  §3.  These  returns 
as  tabulated,  and  particularly  tables  numbered  2,  3,  4  and  5  relating 
to  civil  business,  are  interesting  as  they  break  down  the  number  of 
trials,  verdicts  and  findings  in  different  classes  of  cases  and  also 
show  the  amount  of  verdicts  and  findings.  Tables  4  and  5,  as  to 
verdicts  and  findings,  produce  figures  which  it  is  interesting  to  com- 
pare with  the  figures  collected  for  the  years  1928  and  1929,  a  tabu- 
lation of  which  will  be  found  in  the  fifth  Report  of  the  Council  in 
summary  form  on  pp.  10  and  11. 

The  following  summaries  show  the  totals  based  on  tables  4  and  5. 
When  compared  with  the  figures  in  the  fifth  report  referred  to,  there 
does  not  seem  to  be  a  very  marked  change  in  the  proportionate 
number  of  different  classes  of  cases.  There  seems  to  be  some  increase 
in  the  amount  of  verdicts.  Perhaps  the  most  striking  fact  is  that 
in  a  total  of  2,315  verdicts  for  the  plaintiff  or  for  the  defendant,  in 
the  year  ending  June  30,  1938,  1,157  were  for  the  plaintiff  and  1,158 
for  the  defendant,  which,  so  far  as  the  figures  go,  indicates  that  the 
chance  of  recovery  from  a  jury  is  almost  exactly  a  50%  chance. 

Further  study  of  the  figures  in  comparison  with  1928  and  1929 
may  perhaps  bring  out  additional  facts  of  interest. 


For  the  Year  Ending  June  30,  1938 
Jury  Trials — ^Verdicts  for  Plaintiff 

Contract         Motor  Torts        Other  Torts  Total 

Verdicts  of  less  than  $200 14                       145  46  205 

$200  to  8500 25                        175  66  266 

$500  to  $1,000 25                       141  51  217 

Over  $1.000 71                       302  06  469 

Totals 135                       763  259  1,157 


Verdicts  for  Defendant 


Contract.  .  .  . 
Motor  Torts . 
other  Torts. 


Verdicts 

Verdicts 

Ordered  for 

for  Defendant 

Defendant 

Not  Ordered 

Totals 

3S 

53 

91 

125 

538 

663 

199 

205 

404 

Total 362 

Total  verdicts  for  ptf.  or  def.  2,315,  i.  e.,  1.157  for  ptf.,  1,1.58  for  def 


796 


1,1.58 


82                                          JUDICIAL  COUNCIL  P.D.  144 

Findings  in  Jury- Waived  Cases 

Findings  for  Plaintiff 

Contract        Motor  Torts  Other  Torts  Total 

Verdicts  of  less  than  $200 50                        55  23  128 

$200  to  S500 29                          53  24  106 

$500  to  $1,000 11                          25  13  49 

Over  $1,000 27                        2S  18  73 

Totals 117                        161  78  356 

Findings  for  Defendant 

Contract         Motor  Torts  Other  Torts  Total 

108                       107  78  293 

Total  findings  for  plaintiff  or  defendant 649 


LAND  COURT  FIGURES  FOR  1937 
There  are  three  judges  of  this  Court. 

STATISTICS  OF  LAND  COURT  FOR  1937 

Registration  cases 359 

Confirmation  cases 1 

Post  Registration  cases 540 

Tax  Lien  cases 1,856 

Miscellaneous  cases 102 

Equity  cases 50 

Total  cases  entered 2,908 

Decree  plans  made 366 

Subdivision  plans  made 509 

Total  plans  made 875 

Total  appropriation $96,624.00 

Fees  sent  State  Treasurer 48,062.21 

Income  from  Assurance  Fund  Applicable  to  Expenses 11,278.34 

Unexpended  balance 948.25 

Net  Cost  to  Commonwealth 36,151.20 

Assurance  Fund,  November  30,  1937 255,152.72 

Assessed  Value  of  Land  on  Petitions  for  Registration  and  Confirmation $5,434,131.00 

CASES  DISPOSED  OF  BY  FINAL  ORDER,  DECREE  OR  JUDGMENT  AFTER  HEARING 

Land  Registration 335 

Land  Registration  (Supplementary) 527 

Tax  Foreclosure 2,030 

Equitt,j^Real  Actions  and  Miscellaneous 153 

Total 3,045 


PROBATE  COURTS 

St.  1934,  chap.  330  provided  that  the  Administrative  Committee 
of  the  Probate  Courts  "shall  from  time  to  time  establish  forms  for 
annual  reports  of  the  work  of  the  several  probate  courts  and  regis- 
tries of  probate;  and  the  several  registries  of  probate  shall  annually, 
on  or  before  March  first,  prepare  and  file  v^^ith  the  committee  uni- 
form reports  of  the  vv^ork  of  said  courts  and  registries  during  the 
preceding  fiscal  year." 

These  reports  have  been  tabulated  by  the  Administrative  Com- 
mittee and  sent  to  the  Judicial  Council  for  publication.  They 
appear  on  the  opposite  page. 
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THE  MUNICIPAL  COURT  OF  THE  CITY  OF  BOSTON 

This  court  consists  of  a  chief  justice  and  eight  associate  justices, 
all  full  time  judges.  There  are  also  six  special  justices.  The  tables 
showing  the  details  of  the  civil  business  for  the  year  1937  and  the 
first  nine  months  of  1938  will  be  found  on  p.  105.  The  comparative 
table  of  civil  business  from  1913  to  1937,  the  criminal  business  and 
other  information  for  the  year  1937,  is  as  follows: 

Municipal  Court  of  the  City  of  Boston 
Civil  Actions  (Other  than  Small  Claims  Cases) 
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1913  . 

14,005 

441 

3.1 

7,067 

50 

1,735 

12 

$1,008,147 

$115.10 

74 

4.2 

11 

1914 

15,173 

501 

3.3 

7,681 

50 

1,676 

11 

976,320 

103.45 

88 

5.2 

18 

1915  . 

16,077 

401 

2.4 

7,848 

49 

1,587 

10 
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1916  . 

16,095 

401 

2.4 

7,707 

47 

1,760 

11 

1,117,059 

104 . 69 

93 

5.8 

19 

1917  . 

15,552 

424 

2.7 

7,189 

46 

1,745 

11 

1,203,926 

126.58 

88 

5.0 

10 

1918  . 

12,786 

380 

2.9 

6,381 

49 

1,290 

10 

1,043,886 

120.32 

84 

6.5 

6 

1919  . 

12,204 

408 

3.3 

5,511 

45 

1,554 

12 

925,275 

157.46 

76 

4.8 

24 

1920  . 

13,702 

477 

3.4 

6,078 

44 

1,745 

12 

1,065,379 

132.97 

94 

5.4 

18 

1921  . 

18,640 

677 

3.6 

7,302 

39 

2,203 

11 

1,563,293 

146.82 

93 

4.2 

15 

1922  . 

19,948 

476 

2.386 

10,106 

50 

2,201 

11 

1,877,970 

154.10 

106 

4.8 

10 

1923  . 

21,805 

746 

3.4 

10,589 

48 

2,397 

11 

2,019,262 

158.49 

77 

3.2 

20 

1924  . 

23,820 

907 

3.8 

11,239 

47 

2,636 

11 

2,256,391 

149.86 

79 

3.0 

14 

1925  . 

26,482 

1,263 

4.8 

13,149 

49 

2,661 

10 

2,529,877 

156.28 

103 

3.8 

18 

1926  . 

30,830 

1,505 

4% 

15,184 

49 

2,928 

9 

2,980,009 

163.74 

92 

3.1 

22 

1927  . 

36,025 

1,303 

3.6 

18,129 

50 

3,342 

9.2 

3,579,613.41 

152.05 

104 

3.1 

21 

1928  . 

37,441 

1,039 

2.7 

19,181 

51 

3,740 

9.9 

3,146,170.07 

148.13 

141 

3.7 

14 

1929  . 

39,676 

992 

2.5 

20,114 

50 

3,863 

9.7 

4,154,206.96 

154.00 

112 

2.9 

14 

1930  . 

39,557 

1,251 

3.2 

17,235 

43 

4,131 

10 

5,035,129.23 

181.61 

118 

2.8 

9 

1931  . 

39,948 

1,235 

3.1 

12.356 

31 

4,290 

11 

5,141,389.85 

210.40 

107 

2.5 

14 

1932  . 

38,103 

1,199 

3.1 

12,155 

31 

4,160 

11 

4,935,040.65 

212.92 

143 

3.4 

16 

1933 

31,421 

1,189 

3.7t 

10,463 

33t 

3,584 

lit 

4,514,361.80 

242 . 56 

132 

3.t 

30 

1934. 

30,825 

1,450 

4.7 

9,626 

31 

3,475 

11 

4,132,030.25 

233.14 

149 

4.5t 

13 

1935. 

31,287 

3,481 

11.12 

11,255 

35.9 

3,401 

10.86 

3,889,952.30 

222.16 

159 

4.67 

25 

1936. 

28,157 

4,093 

14 

8,255 

29 

3,076 

10.9 

3,288,448.23 

222.26 

143 

4 

23 

1937. 

28,526 

5,325 

18. t 

10,365 

36 

2,643 

9.3 

3,254,312.33 

221.83 

90 

3.4 

15 

1938. 

32,218 

4,050 

18. t 

8,455 

38 

1,983 

8.9 

2,847,912.19 

238.13 

79 

4. 

3 

9  Mos. 

The  jurisdictional  limits  in  civil  cases  from  1866  to  1877  were  $300;  from  1877  to  1894,  $1,000;  from 
1894  to  1922,  $2,000;  from  1922  to  September  1,  1929,  $5,000;  since  September  1,  1929,  the  jurisdiction 
has  been  unlimited  in  amount. 


Subdivision  —  Contract  and  Tort  1926-1938 

Year 

Entered 

Removed 

Tried 

Per  Cent 

Per  Cent 

Contract 

Tort 

Contract 

of  Entries 

Tort 

of  Entries 

Contract 

Tort 

1926  .    . 

24,475 

5,485 

1,256 

(5) 

249 

(4) 

1,728 

1,007 

1927  .    . 

28,346 

6,812 

1,099 

(3) 

203 

(3) 

1,927 

1,255 

1928  .    . 

29,141 

7,168 

876 

(3) 

159 

(2) 

1,895 

1,519 

1929  .    . 

31,110 

7,130 

779 

(2) 

181 

(2) 

2,096 

1,515 

1930  .    . 

29,607 

8,328 

815 

(3) 

410 

(5) 

2,203 

1,654 

1931  .    . 

28,930 

9,917 

719 

(2) 

480 

(5) 

2,030 

1,990 

1932  .    . 

28,674 

7,693 

865 

(3) 

306 

(4) 

1,978 

1,855 

1933  .    . 

22,875 

6,882 

699 

(3) 

462 

(7) 

1,740 

1,544 

1934  .    . 

19,792 

9,218 

511 

(2) 

898 

(10) 

1,451 

1,712 

1935  .    . 

17,911 

11,643 

508 

2.83 

2,937 

25.22 

1,269 

1,850 

1936  .    . 

15,348 

11,227 

387 

2.5 

3,676 

33 

1,066 

1,732 

1937  .    . 

15,728 

11,291 

334 

2.1 

4,962 

44 

1,017 

1,358 

1938  .    . 

12,499 

8,523 

253 

9 

3,781 

44 

730 

1,045 

9  Mos. 

The  percentage  of  tort  removals,  read  with  the  figures  of  all  removals  for  the  other  district  courts 
and  the  entries  in  the  superior  court,  raise  a  serious  question  as  to  the  effectiveness  of  the  "Fielding  Act" 
in  relieving  the  Superior  Court. 
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In  1937  there  were  also  2104  supplementary  process  cases,  an 
increase  of  487  over  last  year,  and  956  small  claims  cases,  an  in- 
crease of  15,  in  this  court  (see  13th  Rep.  p.  13). 

Criminal  Statistics,  Municipal  Court  of  the  City  of  Boston, 
FOR  THE  Year  Ending  September  30,  1938 

Cases  Begun 46,132  —  Cases  Pending 649 

Discharged,  N.  P.  or  Filed .  .  .  10,564  —  Released  by  Prob.  Officer.  15,331 

Pleas  Guilty 15,804  —  Court  Drunkenness 7,568 

Pleas  Not  Guilty 8,560  —  General  Cases 6,431 

Findings  Not  Guilty 1,235  —  Traffic  Cases 15,748 

Findings  Guilty 7,325  —  Domestic  Relations 40 

Held  for  Grand  Jury   585 


Appeals 1,428  46,132 

Automobile  Law  October  1,  1937  to  September  30,  1938 

Automobile  Violation 2,049 

Automobile  Appeals 99 

Traffic  Violations 13,699 

Traffic  Appeals .  .  . 92 

Cases  Reported  for  Inquests 133 

Inquests  Held 4 

Parking  Law  (Chapter  176,  Acts  1935)  Amended 

Penalty  1st  Offence  Warning— 2nd  $1.00— 3rd  Offence,  12.00. 

Tags  Issued  to  Police 86,500 

Tags  Returned  by  Offenders  to  this  Office 86,259 

Total  Amount  of  Money  Paid  in  Parking  Office $25,599.00 


BOSTON  JUVENILE  COURT 

The  Boston  Juvenile  Court,  created  in  1906,  is  a  separate  court 
with  jurisdiction  in  juvenile  cases  in  the  central  district  of  Boston. 
It  has  one  judge  and  two  special  justices. 

Entries  for  the  Year  Ending  September  30,  1938 

Delinquent,  560;  juvenile  criminal,  2;  wayward,  6;  neglected,  118; 
adult  criminal,  3,    Total,  665.    Active  probationers,  392. 

In  connection  with  these  figures,  it  should  be  remembered  that 
in  most  cases  the  boy  is  placed  on  probation  or  otherwise  kept 
under  supervision  by  the  court  through  the  probation  officer  over 
a  long  probation  period,  and  that  in  addition  to  the  "cases"  of  new 
complaints  entered  on  the  docket  and  reported  in  the  annual  returns 
to  the  Department  of  Correction,  the  advice  and  assistance  of  the 
judge  and  probation  officers  is  constantly  sought  by  parents  in  in- 
formal conferences  in  cases  which  do  not  reach  the  stage  of  formal 
complaint  by  any  one. 
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THE  OTHER  DISTRICT  COURTS 

In  addition  to  the  Municipal  Court  of  the  City  of  Boston  there 
are  seventy-two  other  district  courts  in  different  parts  of  the  Com- 
monwealth. Each  has  one  standing  justice  and  from  one  to  three 
special  justices,  the  number  varying  with  different  courts — a  total 
of  72  justices  and  about  150  special  justices. 

i^'The  statistical  table  showing  the  business  of  all  these  72  courts, 
prepared  by  the  Administrative  Committee  of  the  District  Courts, 
is  inserted  opposite  this  page. 

The  five-year  comparative  table  of  the  work  of  these  courts  will 
be  found  on  page  17  of  this  report. 

A  picture  of  each  of  the  seventy-two  courts  with  the  business 
load  and  cost  of  each  in  1932  will  be  found  in  the  tenth  Report  of  the 
Judicial  Court,  Appendix  A. 

Trial  Justices 
^JFor  figures  as  to  their  business,  see  page  17. 


THE  DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS 

Of  the  133,086  accident  reports  filed  with  the  department  during 
the  year  1937,  38,460  were  for  injuries  causing  the  loss  of  at  least 
one  day  or  one  shift,  called  in  the  report  of  the  department  "tabu- 
latable  injuries".  Of  this  latter  number  2,391  were  not  insured, 
and  how  many  of  them  ripened  into  lawsuits  w^e  do  not  know. 
Neither  can  we  know  how  many  of  the  remaining  36,069  cases 
would  in  fact  have  gone  before  our  courts  if  they  had  not  been 
adjusted  before  the  Industrial  Accident  Board  for  the  reason  that 
the  basis  of  determination  of  cases  under  the  Workmen's  Compen- 
sation Act  is  causal  relation  of  the  injury  to  the  employment, 
whereas  the  basis  of  determination  of  master  and  servant  cases  by 
the  Courts  prior  to  the  Workmen's  Compensation  Act  was  upon  the 
principle  of  negligence.  Of  these  38,460  cases  232  resulted  in  death, 
12  in  permanent  total  disability,  1,047  in  permanent  partial  dis- 
ability, and  that  64.4  per  cent  of  the  remainder  represent  a  tem- 
porary disability  of  more  than  a  week.  The  Board  is  not  a  court, 
but  an  administrative  commission.  It  was  in  part  created  to  relieve 
our  courts  of  the  congestion  of  cases  growing  out  of  the  relation  of 
master  and  servant.  In  addition  to  its  administrative  duties,  the 
Board,  and  its  members,  hold  several  thousands  of  hearings  each 
year  to  determine  questions  of  fact  and  law  arising  under  the 
Workmen's  Compensation  Act. 


STATISTICS  OF  THE  DISTRICT  COURTS  OF  MASSACHUSETTS  FROM  OCTOBER  1,  1937  TO  OCTOBER  1 
AS  REPORTED  BY  THE  CLERKS  OF  SAID  COURTS. 
Compiled  by  the  Administrative  Committee  of  District  Courts 


DISTRICT  COITRT 


Worcester,  Central  ... 

Springfield 

Middlesex,  1st  Eastern 

Roxbury 

Bristol,  Third 

Middlesex,  3rd  Eastern 
Dorchester 

Bristol,  Second 

Essex,  Southern 

Lawrence. 

Norfolk,  East 


Essex,  First 

Brockton  

East   Boston 

Chelsea 

South  Boston 

Essex,  Northern  Central 
Holyok. 


Hampsliire 

Midclleaex,  2nd  Eastern 
Berkshire,  Central   . 

Bristol,  First 

Middlesex,  4th  Eastern 

Newton , 

Fitchburg 


Franklin,    Greenfield 
Worcester,  1st  Southern 

Brookline 

Bristol,  Fourth 

Plymouth.  Second 

Chicopee 

Worcester.  Ist  Northern 

Ciiarlestown      .  . 

Middlesex,  Ut  Stiutheri' 

Essex,  Eastern 

Norfolk.  Western 
Middlesex,    Central     . 
Worcester,  2nd  Southerr 
Hampden,  Western 
Berkshire,    Northern 

Marlborough 

Worcester,  2nd  Easte 

Newburyport 

Plymouth,  Third 

Peabody. 

Leominster 

Worcester,  Western 
Worcester.  3rd  Southern 
Hampden,  Eastern . 
Plymouth,  Fourth 
Norfolk.  Southern 
Middlesex,  1st  Northern 
Worcester,  1st  Eastern 
Bcrksliirr,     F-.urth 


Ix--e    

Hampshire,  Easteri 
Franklin,  Eastern . 

Essex,  Third 

Winchendon 

Dukes  County .  . . 


661 
1,622 

764 
729 

Sll 

312 

i,2:in 

428 

858 

617 

530 

469 

640 

235 

683 

235 

602 

371 

2,086 

603 

S2« 

256 

45H 

195 

858 

74 

182 

70 

682 

378 

274 

190 

•24H 

92 

476 

184 

722 

185 

219 

101 

512 

120 

313 

467 

99 

28 

173 

32 

631 

158 

.■13 

66 

204 

86 

1611 

76 

1211 

68 

17(1 

97 

327 

99 

175 

61 

163 

67 

1.17 

40 

122 

24 

121 

36 

130 

60 

234 

19 

77 

25 

133 

23 

6S 

39 

245 

74 

134 

68 

60 

19 

95 

37 

36 

6 

55 

38 

123 

46 

76 

12 

Kl 

16 

47 

25 

69 

16 

HI 

52 

36 

13 

•24 

12 

141 

62 

34 

11 

32 

6 

17 

2 

18 

7 

? 

■30.271     .35,886 


•a  5 


252 
103 

2S6 
176 

338 

658 

271 

263 

111 

172 

206 

434 

254 

666 

120 

210 

225 

482 

101 

272 

56 

91 

86 

156 

199 

664 

33 

50 

78 

197 

91 

140 

60 

113 

63 

142 

188 

304 

110 

138 

85 

166 

51 

143 

63 

122 

75 

104 

64 

127 

76 

217 

53 

60 

49 

120 

26 

63 

123 

214 

68 

132 

33 

47 

0 

93 

33 

36 

28 

47 

73 

119 

33 

73 

39 

80 

16 

46 

36 

62 

59 

100 

26 

35 

10 

19 

47 

129 

18 

34 

7 

32 

13 

17 

17 

IS 

2 

6 

3 

3 

7 

10 

ADDITIONAL  INFORMATION-Total  Motor  tori  cases  removed. 

Removed  by  plaintiff 

Removed  by  defendant 

Removed  by  both 


15,.5<I6  1962  il4..596 1 31,568    13,076  267      36  1 16,029     30,181     149, 


7,377 
3,419 
2,970 


1,984 
4,894 
2,465 
2,385 
4,018 
2,747 


1,567 
3,546 
2,337 
1,774 
2,642 
2,042 
1,566 
1,3.38 
2,612 


5,147  I  47,694  I  4,613    486     5,834 


Neglected  Cliildren 
Search  warrant* 
Inquests 


Total 
Total 
Total 
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There  was  paid  by  the  various  authorized  insurance  companies 
operating  under  this  act  the  sum  of  $7,502,571.35  during  the  year 
1937  at  a  gross  cost  of  1234,294.61.  As  there  were  receipts  of 
$22,055.08  to  be  credited,  the  net  cost  to  the  Commonwealth  was 
$212,239.53,  as  shown  by  the  following  table. 

DEPARTMENT  OF  INDUSTRIAL  ACCIDENTS 

1927-1937 


Accident 

Permanent 

Permanent 

Reports 

"Tabulated 

Not 

Resulting 

Total 

Partial 

Temporary 

FUed 

Injuries" 

Insured 

in  Death 

Disability 

Disability 

Disability 

1927 

168,057 

64,167 

5,221 

317 

17 

1,232 

60.5  of  remainder 

1928 

158,990 

60,330 

3,989 

340 

12 

1,197 

62.4  " 

1929 

160,183 

60,195 

2,967 

353 

4 

1,352 

61.9  " 

1930 

170,663 

61,741 

2,658 

344 

7 

1,179 

64.3  " 

1931 

144,133 

50,006 

2,018 

282 

5 

1,031 

65      " 

1932 

123,517 

42,067 

1,553 

222 

7 

864 

66.7  " 

1933 

94,144 

31,769 

1,207 

162 

8 

602 

67.5  " 

1934 

109,394 

35,217 

1,347 

231 

9 

853 

66.5  " 

1935 

107,042 

32,973 

1,468 

242 

12 

890 

66.4  " 

1936 

118,648 

34,323 

1,862 

224 

11 

925 

68.8  " 

1937 

133,086 

38,430 

2,391 

232 

12 

1,047 

64.4  " 

Compensation 

Gross  Cost 

Net  Cost 

Paid  by  Companies 

to  Comnaonwealth 

Receipts 

to  Commonwealth 

1927 

$8,018,634.38 

$194,550 

$17,330.79 

$177,219.21 

1928 

8,976,147.18 

228,694.59 

19,937.30 

208,757.29 

1929 

9,461,962.31 

207,165.78 

25,518.50 

181,647.28 

1930 

9,861,383.09 

214,907.16 

26,819.42 

188,087.74 

1931 

8,978,058.04 

229,586.89 

33,740.28 

195,846.61 

1932 

7,820,043.54 

219,557.79 

29,026.25 

190,531.54 

1933 

5,856,868.43 

202,023.48 

23,508.11 

178,515.37 

1934 

6,159,612.31 

194,937.16 

16,875.47 

178,061.69 

1935 

6,397,752.72 

216,829.53 

19,414.26 

197,415.27 

1936 

7,115,547.44 

216,464.19 

18,010.21 

198,453.98 

1937 

7,502,571.35 

234,294.61 

22,055.08 

212,239.53 
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The  Appellate  Tax  Board  is  an  administrative  tribunal,  to  which 
have  been  transferred  some  of  the  functions  formerly  imposed  on  the 
Superior  Court.  It  came  into  existence  under  St.  1937,  c.  400,  on 
May  29,  1937,  succeeding  the  old  Board  of  Tax  Appeals  which  was 
abolished. 

SUMMARY  OF  REAL  ESTATE  TAX  APPEALS 

(Under  the  Board  of  Tax  Appeals  from  Dec.  1,  1930  to  May  28,  1937 
and  under  the  Appellate  Tax  Board  May  29,  1937  to  Nov.  30,  1938) 

Combined  Formal  and  Informal  Procedure 


(The  State,  as  a  whole) 

1931 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

Total  appeals  pending  at  beginning  of  year .... 
Total  appeals  entered  (net)  during  year 

Total  number  before  Board  during  year 

Less : 

Settled  or  withdrawn  during  year 

0 
235 

235 

59 

176 
31 

145 

145 
1,067 

1,212 

250 

962 
128 

834 

834 
2,763 

3,597 

839 

2,758 
362 

2,396 

2,396 
3,366 

5,762 

1,937 

3,825 

577 

3,248 

3,248 
4,456 

7,704 

3,003 

4,701 
468 

4,233 

4,233 
4,459 

8,692 

1,941 

6,751 
673 

6,078 

6,078 

5,775 

11,853 

3,433 

8,420 
674 

7,746 

7,746 
0,400 

14,146 

3,529 

10,617 

Appeals  decided  by  Board  diu-ing  year 

924 
9,693 

APPEALS  FROM  COMMISSIONER  OF  CORPORATIONS  AND  TAXATION 


1931 

0 
66 

66 
9 

57 
30 

27 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

27 
47 

74 
14 

60 
34 

26 

26 
42 

68 
17 

51 
27 

24 

24 
25 

49 
15 

34 
18 

16 

16 
31 

47 

8 

39 
9 

30 

30 
374 

404 
14 

390 

7 

383 

383 
37 

420 
12 

408 
16 

392 

392 

58 

Total 

450 

Settled  or  withdrawn  during  year 

Net 

161 
289 

27 

Pending  at  end  of  year 

262 

RESULTS  OF  ALL  APPEALS  TO  SUPREME  JUDICIAL  COURT 


1931 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

Total . 


Sustained  bj' 
S.  J.  C. 

1 
6 
2 
4 
5 
1 
3 
2 


Reversed  by 
S.  J.  C. 
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Tables  of  Cases  Decided  by  the  Supeeme  Judicial  Court,  1875-1938 


Court 

Year 

Ending 

Aug.  31 

Number 

of 

Cases 

Decided 

Reported  in  the 

Following  Volumes 

of  Massachusetts 

Reports 

Court 

Year 

Ending 

Aug.  31 

Number 

of 

Cases 

Decided 

Reported  in  the 

Following  Volumes 

of  Massachusetts 

Reports 

1875 

394 

115-118 

1907 

441 

192-196 

187G 

418 

118-120 

1908 

397 

196-199 

1877 

403 

120-  123 

1909 

413 

199-203 

1878 

388 

123-125 

1910 

356 

203-206 

1879 

334 

125-127 

1911 

390 

206-209 

1880 

316 

127-129 

1912 

388 

209-212 

1881 

372 

129-131 

1913 

427 

212-215 

1882 

293 

131-133 

1914 

472 

215-218 

1883 

344 

133-135 

1915 

432 

218-221 

1884 

374 

135-137 

1916 

433 

221-224 

1885 

367 

137-140 

1917 

417 

224-228 

1886 

385 

140-142 

1918 

391 

228-231 

1887 

399 

142-145 

1919 

340 

231-233 

1888 

321 

145-147 

1920 

341 

233-236 

1889 

349 

147-149 

1921 

378 

236-239 

1890 

344 

149-152 

1922 

356 

239-242 

1891 

321 

152-154 

1923 

397 

242-246 

1892 

422 

154-157 

1924 

422 

246-249 

1893 

354 

157-159 

1925 

419 

249-253 

1894 

341 

159-162 

1926 

483 

253-257 

1895 

333 

162-164 

1927 

515 

257-261 

1896 

356 

164-166 

1928 

467 

261-264 

1897 

371 

166-169 

1929 

496 

264-267 

1898 

397 

169-172 

1930 

487 

268-271 

1899 

339 

172-174 

1931 

459 

271-276 

1900 

366 

174-176 

1932 

427 

276-280 

1901 

381 

176-179 

1933 

404 

280-283 

1902 

381 

179-182 

1934 

423 

283-287 

1903 

348 

182-184 

1935 

493 

287-291 

1904 

354 

184-186 

1936 

414 

291- 

1905 

384 

186-188 

1937 

349 

1906 

484 

188-192 

1938 

390* 

*0f  these  eight  were  advisory  Opinions  of  the  Justices  and  five  cases  were  decided  in  which  rescripts 
were  filed,  but  no  opinions. 
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December,  1957. 

To  His  Excellency,  Foster  Furcolo 

Governor  of  Massachiisetts 

In  accordance  with  the  provisions  of  section  34B  of  chapter  221 
of  the  General  Laws  (Ter.  Ed.)  we  have  the  honor  to  transmit  the 
thirty-third  annual  report  of  the  Judicial  Council  for  the  year  1957. 

FRANK  J.  DONAHUE,  Chairman, 

FREDERIC  J.  MULDOON,  Vice-Chairman, 

STANLEY  E.  QUA, 

JOHN  E.  FENTON, 

JOHN  C.  LEGGAT, 

ELIJAH  ADLOW, 

KENNETH  L.  NASH, 

CHARLES  W.  BARTLETT, 

LIVINGSTON  HALL, 

EDWARD  0.  GOURDIN. 


Acts  of  1924,  Chapter  244 

As  Amended  by  St.  1927,  c.  923,  St.  1930,  c.  1^2,  and  St.  19^7,  c.  601 
Now  Appearing  as  G.  L.  (Ter.  Ed.)  Ch.  221,  §§  3J^A-34C 

An  Act  providing  for  the  Establishment  of  a  Judicial  Council  to  make  a 
Continuous  Study  of  the  Organizati©n,  Procedure  and  Practice  of 
the  Courts. 

Be  it  enacted,  etc.,  as  follows: 

Chapter  two  hundred  and  twenty-one  of  the  General  Laws  is  hereby 
amended  by  inserting  after  section  thirty-four,  under  the  heading  "Judicial 
Council,"  the  following  three  new  sections — Section  S^A.  There  shall  be  a 
Judicial  Council  for  the  continuous  study  of  the  organization,  rules  and 
methods  of  procedure  and  practice  of  the  judicial  system  of  the  common- 
wealth, the  work  accomplished,  and  the  results  produced  by  that  system  and 
its  various  parts.  Said  council  shall  be  composed  of  the  chief  justice  of  the 
supreme  judicial  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of  the  superior  court 
or  some  other  justice  or  former  justice  of  that  court  appointed  from  time 
to  time  by  him;  the  judge  of  the  land  court  or  some  other  judge  or  former 
judge  of  that  court  appointed  from  time  to  time  by  him;  the  chief  justice 
of  the  municipal  court  of  the  city  of  Boston  or  some  other  justice  or  former 
justice  of  that  court  appointed  from  time  to  time  by  him;  one  judge  of  a 
probat-e  court  in  the  commonwealth  and  one  justice  of  a.  district  court  in 
the  commonwealth  and  not  more  than  four  members  of  the  bar  all  to  be 
appointed  by  the  governor,  with  the  advice  and  consent  of  the  executive 
council.  The  appointments  by  the  governor  shall  be  for  such  periods,  not 
exceeding  four  years,  as  he  shall  determine. 

Section  34B.  The  Judicial  Council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches  of 
the  judicial  system.  Said  council  may  also  from  time  to  time  submit  for  tiie 
consideration  of  the  justices  of  the  various  courts  such  suggestions  in  regard 
to  rules  of  practice  and  procedure  as  it  may  deem  advisable. 

Section  S^C.  No  member  of  said  council,  except  as  hereinafter  pronded, 
shall  receive  any  compensation  for  his  services,  but  said  council  and  the 
several  members  thereof  shall  be  allowed  from  the  state  treasury  out  of 
any  appropriation  made  for  the  purpose  such  expenses  for  clerical  and  other 
services,  travel  and  incidentals  as  the  governor  and  council  shall  approve. 
The  secretary  of  said  council,  whether  or  not  a  member  thereof,  shall  receive 
from  the  commonwealth  a  salary  of  five  thousand  dollars. 

MEMBERS  OF  THE  COUNCIL 

P^ANK  J.  Donahue  of  Boston,   Chairman 
Frederic  J.  Muldoon  of  Westwood,   Vice-Chairman 
Stanley  E.   Qua  of  Lowell  Kenneth  L.  Nash  of  Weymouth 

John   E.    Fenton   of   Lawrence  Charles   W.    Bartlett   of   Dedham 

John  C.  Leggat  of  Lowell  Livingston   Hall   of    Concord 

Elijah   Adlow   of   Boston  Edward   O.  Gourdin  of   Quincy 

Frank  W.  Grinnell,  Secretary,  60  State  St.,   Boston 


THIRTY-THIRD  REPORT  OF  THE  JUDICIAL  COUNCIL 
OF  MASSACHUSETTS 

To  His  Excellency 
Foster  Furcolo, 

Governor  of  Massachusetts 

The  Judicial  Council  was  created  by  St.  1924,  Chapter  244  {See 
copy  printed  on  opposite  page),  "ior  the  continuous  study  of  the 
organization,  rules  and  methods  of  procedure  and  practice  of 
the  judicial  system  of  the  Commonwealth,  the  work  accomplished 
and  the  results  produced  by  that  system  and  its  various  parts." 

In  1925,  the  legislature  also  submitted  the  following  request  to 
the  council. 

1925  Resolves,  Chapter  27 

"Resolved,  That  the  judicial  council  is  hereby  requested  to  in- 
vestigate ways  and  means  for  expediting  the  trial  of  cases  and 
relieving  congestion  in  the  dockets  of  the  Superior  Court,  and, 
among  other  things  .  .  .  measures  for  discouraging  frivolous  ap- 
peals; measures  for  requiring  parties  to  frame  issues  in  advance 
of  trial  by  greater  specification  in  the  declaration  of  what  the 
plaintiff  in  good  faith  claims  and  greater  specification  in  the 
answer  of  what  the  defendant  admits  or  in  good  faith  denies, 
with  suitable  penalties  for  frivolous  or  unfounded  allegations  and 
denials;  ways  and  means  for  encouraging,  so  far  as  consistent 
with  constitutional  rights,  trials  without  jury  .  .  .  and  any  other 
ways  and  means  that  may  appear  feasible  to  said  council  for  im- 
proving and  modernizing  court  procedure  and  practice  so  that, 
consistently  with  the  ends  of  justice,  the  proverbial  delays  of  the 
law  and  attendant  expense,  both  to  litigants  and  the  general  pub- 
lic, may  be  minimized.    (Approved  April  24,  1925.)" 

Changes  in  the  Council 

Since  the  last  report  the  term  of  Ernest  H.  Rosasco  of  North 
Adams  expired,  and  Edward  0.  Gourdin  of  Quincy  was  appointed 
by  Your  Excellency  as  a  member  of  the  Council  to  fill  the  vacancy. 

Recommendations  Adopted  in  1957 

During  the  last  session  the  legislature  adopted,  either  verbatim 
or  in  substance,  the  following  recommendations  of  the  Council: 

Chapter  312.  To  allow  entry  of  legal  process  in  court  within 
3  days  prior  to  the  return  day.  (For  reasons,  see  32nd  report,  pp. 
59-60,  41  M.L.Q.  No.  4,  Dec.  1956.) 
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Chapter  336.  Limiting  the  number  of  peremptory  challenges  in 
criminal  cases  in  which  several  indictments  are  consolidated  for 
trial.    (For  reasons,  see  32nd  report,  pp.  42-43.) 

Chapter  370.  To  protect  land  titles  from  old  mortgages  by  a 
statute  of  limitations  on  foreclosure.  (For  reasons,  see  32nd  report, 
pp.  20-22.) 

Chapter  724-.  The  Uniform  Gifts  to  Minors  Act.  (For  reasons, 
see  32nd  report,  pp.  32-36  and  42  M.L.Q.  No.  3,  October  1954,  pp. 
26-27  and  full  text  p.  97.) 

Draft  Acts  Recommended  by  the  Council  and  Reported 
Favorably  by  a  Committee  But  Not  Enacted 

A  draft  act  to  protect  land  titles  by  restricting  dower  and 
curtesy  to  land  owned  at  the  death.  This  bill  (reported  as  H. 
2080)  passed  the  House  and  the  Senate,  was  enacted  and  sent 
to  the  Governor  in  May  and  then  recalled  by  the  Senate  and 
rejected  by  the  Senate  on  September  18th.  (For  reasons  of  a 
majority  of  the  Council  in  support  of  the  bill,  see  32nd  report, 
p.  24  and  42  M.L.Q.  No.  3,  October  1957,  pp.  27-29.) 

Transfer  of  small  cases  by  the  Superior  Court  to  a  District 
Court  for  trial.  (For  reasons,  see  32nd  report,  pp.  66-68.)  A  bill 
was  reported  and  after  several  revisions  was  broadened  and  again 
reported  by  the  Judiciary  Committee  as  H.  3327,  but  failed  to 
pass.  (For  reasons  in  support  of  the  broader  act,  H.  3327,  see 
pp.  10-13  of  the  present  report,  where  the  passage  of  the  bill  (H. 
3327)  with  slight  changes  is  recommended.) 

A  majority  report  in  favor  of  a  draft  act  relative  to  service  on 
foreign  corporations,  two  members  dissenting  (see  32nd  report,  pp. 
47-50),  a  draft  act  recommended  as  to  computation  of  interest 
under  the  death  statutes  (see  pp.  50-52),  a  negative  report  on  a 
bill  to  extend  the  statute  of  limitations  in  certain  death  cases 
(see  pp.  52-53),  and  a  draft  act  recommended  for  consolidation 
of  death  statutes  (see  pp.  53-55),  were  not  adopted,  but  appear 
to  have  been  considered  together  in  connection  with  a  bill  reported 
as  H.  2746,  which  did  not  pass. 

A  draft  act  relative  to  the  salary  of  the  Secretary  of  the  Judicial 
Council.  A  bill  was  favorably  reported  as  H.  3050  by  the  Com- 
mittee on  Public  Service,  also  reported  "ought  to  pass"  by  the 
House  Ways  and  Means  Committee,  passed  the  House  and  was 
then  referred  with  other  bills  to  the  Senate  Committee  on  Ways 
and  Means  for  study  and  report  to  the  next  legislative  session. 
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Draft  Acts  Recommended  But  Not  Favorably  Reported 

A  draft  act  requiring  motor  vehicle  liability  insurers  and  injured 
parties  to  furnish  copies  of  medical  reports.    (For  reasons,  see  pp. 

60-61.) 

A  draft  act  to  protect  real  estate  titles  by  the  filing  of  zoning 
ordinances,  by-laws  and  maps  in  the  registries  of  deeds.  (For 
reasons,  see  p.  29.) 

A  draft  act  relative  to  the  assignment  and  compensation  of 
counsel  for  indigent  defendants  in  criminal  cases.  (For  the  bill 
and  reasons,  see  32nd  report,  pp.  43-47,  and  see  pp.  17-20  of  this 
report,  where  the  passage  of  a  revised  draft  act  is  recommended.) 

A  draft  act  to  prohibit  televising,  broadcasting,  or  taking  of 
motion  pictures  of  testimony  before  a  legislative,  judicial  or  execu- 
tive body  or  other  public  agency  or  tribunal.  (For  reasons,  see 
32nd  report,  pp.  62-63.) 

A  draft  act  for  a  moderate  fee  for  a  claim  of  jury  trial  in  civil 
cases.  (For  reasons,  see  32nd  report,  p.  6,  and  for  additional 
reasons  and  history  of  prior  favorable  recommendations  and  legis- 
lative action,  see  pp.  51-53  of  this  report,  where  the  recommenda- 
tion is  again  renewed  to  keep  it  "alive.") 

A  draft  act  for  limited  oral  depositions  of  parties  for  discovery 
before  trial  in  civil  cases.  (For  reasons,  see  32nd  report,  p.  7,  and 
further  reasons,  pp.  47-50  of  this  report,  where  a  revised  bill  is 
recommended.) 

A  draft  act  for  limited  exceptions  by  the  Commonwealth  in 
criminal  cases.    (For  reasons,  see  32nd  report,  pp.  7-8.) 

A  draft  act  for  a  jury-commission  in  a  limited  district  (see  32nd 
report,  p.  63). 

Negative  Recommendations  Followed  on  Bills  Referred 
TO  THE  Council  for  Reports  in  1956 

The  following  negative  reports  of  the  Council  on  bills  referred 
were  followed  by  the  legislature.  The  reasons  for  each  negative 
report  appear  on  the  pages  of  the  S2nd  report  (of  1966)  referred 
to  below.   The  Council  reported  adversely  on: 

A  bill  relating  to  mortgages  to  a  trustee  for  the  benefit  of 
creditors.    (Pages  36-38.)    (Legal  Affairs.) 

A  bill  to  eliminate  procedural  distinctions  between  actions  at 
law  and  suits  in  equity.    (Pages  10-14.)    (Judiciary.) 

A  bill  to  extend  the  rule-making  power  of  the  Supreme  Judicial 
Court.    (Pages  15-18.)    (Judiciary.) 
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A  bill  as  to  tort  liability  arising  from  the  lawful  use  of  radio- 
active material.    (Pages  18-19.)    (Judiciary.) 

A  bill  for  motion  sessions  of  the  Superior  Court  in  Lowell.  (Page 
31.)     (Judiciary.) 

A  bill  for  the  disclosure  before  trial  of  the  names  of  witnesses 
for  the  Commonwealth  in  criminal  cases.    (Page  32.)    (Judiciary.) 

A  bill  for  increasing  the  number  of  peremptory  challenges  of 
jurors  in  criminal  and  civil  cases.    (Pages  39-43.)     (Judiciary.) 

Several  bills  to  establish  the  office  of  public  defender  and  related 
matters.    (Pages  43-47.)    (Judiciary.) 

A  bill  to  allow  a  person  receiving  workmen's  compensation  to 
proceed  at  law  against  a  third  party.    (Pages  55-59.)    (Judiciary.) 

List  of  Reports  Requested  by  the  Legislature  in  1957 

ON  the  "Subject  Matter"  of  the  Following  33  Bills 

(To  he  discussed  in  this  report) 

House  502,  relative  to  allowance  of  exceptions  in  criminal  cases. 
(Referred  by  Resolves,  Chapter  23.) 

House  1570,  relative  to  placing  the  entire  judicial  system  under 
the  jurisdiction  of  the  Commonwealth.  (Referred  by  Resolves, 
Chapter  26.) 

House  18If.2,  relative  to  prohibiting  the  seizure  on  an  execution 
on  a  judgment  against  a  city  or  town  or  other  political  sub-division 
of  the  Commonwealth,  of  property  owned  in  their  own  right  by 
individual  inhabitants.    (Referred  by  Resolves,  Chapter  27.) 

House  1565,  relative  to  increasing  the  amount  of  damages  that 
may  be  recovered  in  actions  for  death  due  to  negligence.  (Referred 
by  Resolves,  Chapter  28.) 

HoUsSe  2074,  relative  to  the  same  subject  as  House  1565.  (Re- 
ferred by  Resolves,  Chapter  29.) 

House  2080,  relative  to  abolishing  the  defense  of  contributory 
negligence  and  in  place  thereof  to  adopt  the  doctrine  of  compara- 
tive negligence.    (Referred  by  Resolves,  Chapter  32.) 

House  2585,  relative  to  providing  that  the  doctrine  of  res  ipsa 
lognitur  shall  be  applicable  in  actions  for  damages  caused  by  blast- 
ing or  the  keeping  of  explosives.  (Referred  by  Resolves,  Chapter 
36.) 

Senate  277,  relative  to  removal  of  cases  to  the  Superior  Court. 
(Referred  by  Resolves,  Chapter  44.) 

House  2S43,  relative  to  certain  actions  for  specific  performance 
of  oral  contracts.    (Referred  by  Resolves,  Chapter  46.) 
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House  2076,  relative  to  providing  for  blood  grouping  tests  to  aid 
in  the  determination  of  paternity.  (Referred  by  Resolves,  Chapter 
47.) 

House  2075,  relative  to  providing  for  pre-trial  oral  deposition  of 
parties  in  an  action  of  tort.    (Referred  by  Resolves,  Chapter  48.) 

House  1178,  relative  to  the  renting  and  hiring  of  motor  vehicles. 
(Referred  by  Resolves,  Chapter  51.) 

House  2949,  relative  to  providing  that  the  operation  of  im- 
properly registered  vehicles  may  be  considered  as  evidence  of 
negligence  in  certain  actions  of  tort.  (Referred  by  Resolves,  Chap- 
ter 52.) 

House  2917,  relative  to  providing  a  lien  for  hospitals  for  services 
rendered  to  persons  injured  as  a  result  of  accident.  (Referred  by 
Resolves,  Chapter  54.) 

House  2327,  relative  to  providing  for  determination  by  district 
courts  of  the  rights  of  certain  injured  employees  to  compensation 
under  the  Workmen's  Compensation  Act.  (Referred  by  Resolves, 
Chapter  59.) 

House  1387,  relative  to  giving  the  probate  courts  jurisdiction  in 
equity  of  all  matters  and  controversies  between  husbands  and 
wives  and  former  husbands  and  wives.  (Referred  by  Resolves, 
Chapter  63.) 

House  2072,  relative  to  conferring  limited  equity  jurisdiction  on 
the  Municipal  Court  of  the  City  of  Boston  in  reach  and  apply 
cases.    (Referred  by  Resolves,  Chapter  94.) 

House  2079,  relative  to  granting  such  jurisdiction  to  all  the 
district  courts.    (Referred  by  Resolves,  Chapter  94.) 

House  2086,  relative  to  the  defense  of  irresponsibility  in  criminal 
proceedings.    (Referred  by  Resolves,  Chapter  100.) 

Senate  317,  relative  to  the  testimony  of  experts  in  insanity  in 
certain  criminal  cases  where  the  mental  condition  of  the  defendant 
has  been  investigated  while  under  temporary  commitment.  (Re- 
ferred by  Resolves,  Chapter  88.) 

House  3136,  so  much  of  the  18th  Annual  Report  of  the  Com- 
mission on  interstate  cooperation  as  relates  to  the  jurisdiction  and 
enforcement  of  support  orders  and  the  transfer  of  proceedings 
under  the  Uniform  Reciprocal  Enforcement  of  Support  Act.  (Re- 
ferred by  Resolves,  Chapter  105.) 

Eminent  Domain  Proceedings — Bills  proposed  by  the  Special 
Commission  on  the  taking  of  land  by  Eminent  Domain  House 
2738  and  referred  by  Resolves,  Chapters  120  and  129  as  follows: 
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Appendix  A,  relative  to  creating  an  Eminent  Domain  Board. 

Appendix  B,  relative  to  admissibility  of  certain  evidence  in 
Eminent  Domain  proceedings. 

House  3096,  based  on  Appendix  C,  relative  to  providing  for  the 
rejection  of  certain  appraisers  by  legal  departments  required  to 
defend  Eminent  Domain  proceedings. 

House  8097,  based  on  Appendix  D,  relative  to  requiring  a  taking 
authority  to  furnish  a  complete  duplicate  file  of  takings  to  certain 
legal  departments. 

House  3099,  based  on  Appendix  F,  relative  to  payment  of  in- 
terest in  Eminent  Domain  proceedings. 

Appendix  G,  relative  to  settlement  for  property  taken. 

Other  Eminent  Domain  Bills  Referred 
by  Resolves,  Chapter  134 

House  364,  to  provide  that  a  right  of  way  shall  be  provided 
when  part  of  a  parcel  is  taken. 

House  365,  providing  for  the  prompt  payment  of  an  amount 
equal  to  the  assessed  value  within  30  days  if  the  taking  is  adjacent 
to  or  includes  a  dwelling. 

House  978,  relative  to  assessed  valuation  as  evidence. 

House  1371,  that  there  shall  be  no  eviction  until  independent 
appraisal  made  and  offered  to  the  owner. 

House  2325,  relative  to  sale  of  unused  land  taken. 

Senate  263,  to  authorize  acquisition  by  purchase  or  otherwise 
when  necessary  under  G.  L.,  C.  82,  Section  24. 

These  matters  will  be  discussed  in  this  report. 


DISCRETIONARY  TRANSFER  OF  SMALL  CASES 
TO  THE  DISTRICT  COURTS  FOR  TRIAL 

An  experimental  plan  for  discretionary  reference  of  small  cases 
to  the  Boston  Municipal  Court  for  trial  was  recommended  in  our 
Thirty-Second  Report  for  1956,  pp.  66-68.  We  referred  to  the 
recommendation  of  the  Judicial  Survey  Commission  on  this  sub- 
ject, and  the  fact  that  in  more  than  half  of  the  jury  cases  tried 
to  a  verdict  in  the  superior  court  in  the  years  1953-54,  there  was 
either  no  recovery,  or  recovery  of  less  than  $500. 
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A  bill  on  this  subject  was  reported  favorably  by  the  Judiciary 
Committee  in  the  last  legislature.  It  was,  however,  defeated  in  the 
House.  A  similar  bill,  but  broadened  to  include  any  district  court, 
was  also  favorably  reported,  and  similarly  met  defeat. 

But  the  problem  of  congestion  of  superior  court  dockets  with 
these  small  cases  still  remains.  In  the  1957  Report  of  the  Executive 
Secretary  to  the  Supreme  Judicial  Court,  a  strong  recommendation 
for  the  power  to  transfer  cases  involving  less  than  $1,000.  from  the 
superior  court  to  the  district  courts  for  trial  is  made  in  the  follow- 
ing paragraphs: 

"84.  The  matter  of  the  district  court  helping  the  superior  by  assignment 
of  judges  is  also  closely  related  to  the  matter  of  making  it  possible  to  remand 
cases  from  the  superior  court  to  the  district  courts  for  trial.  As  this  report 
is  being  written  the  legislature  has  before  it  a  bill  to  make  this  possible  on  a 
discretionary  basis.  I  recoDMnend  such  legislation.  See  also  Paragraph  24. 
Such  power  to  remand  cases  would  reduce  the  demand  for  district  court  judges 
to  sit  in  the  superior  court  on  civil  cases,  but  would  not  reduce  it  for  the 
criminal  sessions.  I  recommend  further  that  the  use  of  district  court  judges 
in  misdemeanor  sessions  be  given  priority  over  such  use  on  the  civil  side,  so 
that  the  excellent  record  of  prompt  handling  of  criminal  cases  may  be  main- 
tained. 

"85.  Further  discussing  the  matter  of  remanding,  it  is  to  be  observed  that 
were  it  not  for  the  flood  of  motor  tort  cases,  the  question  would  be  of  merely 
academic  interest.  The  superior  court  gets  thousands  of  cases  annually  as  a 
result  of  removals  of  motor  tort  cases  from  the  district  courts.  There  is  good 
reason  to  beheve  that  many  attorneys  and  insurers  remove  cases  indiscrimi- 
nately. I  cannot  beheve  that  an  insurer  carrying  a  property  damage  coverage 
is  actuated  by  any  conviction  that  a  jury  trial  is  the  palladium  of  Hberty  when 
it  removes  a  suit  for  a  few  hundred  dollars  for  repairs,  nor  that  the  plaintiff  in 
the  case  who  also  removes  it  has  any  such  conviction.  My  recommendation 
as  to  remanding  is  limited  to  what  may  be  classed  as  the  smaller  cases.  I 
suggest  as  a  convenient  limit  $1,000.  with  a  further  provision,  however,  that 
the  trial  judge  is  not  confined  to  this  amoimt  if  he  feels  the  evidence  warrants 
higher  damages.  The  decision  of  the  lower  court  judge  should  operate  as  an 
auditor's  finding.  While  logically  there  is  no  reason  for  limiting  the  remanding 
power  to  motor  tort  cases,  as  a  practical  matter  it  will  serve  its  purpose  if  it  is 
thus  limited.  It  can  be  predicted  that  remanded  cases  will  rarely  come  back  to 
the  superior  court.  Most  of  them  will  be  settled  before  they  even  arrive  in  the 
district  court." 

We  join  in  the  recommendation  of  legislation  for  a  three-year 
experimental  period.  In  the  light  of  the  discussion  at  the  hearing 
and  in  the  legislature,  we  do  not  believe  it  necessary  to  restrict 
it  to  cases  to  be  tried  in  the  Municipal  Court  of  the  City  of  Boston. 
The  Chief  Justice  of  the  Superior  Court  and  the  Administrative 
Committee  of  the  District  Courts  have  been  working  closely  to- 
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gether  in  the  assignment  of  district  court  justices  to  the  superior 
court.  We  believe  discretionary  power  can  safely  be  given  to  the 
superior  court  to  transfer  actions  of  tort  and  contract  both,  just 
as  unlimited  discretion  is  given  to  the  Supreme  Judicial  Court  to 
transfer  any  kind  of  case  within  the  concurrent  jurisdiction  be- 
tween that  court  and  the  superior  and  probate  courts  under 
G.  L,  ch.  214,  §  32. 

We  recommend  the  following: 

DRAFT  ACT 

Section  1.  Chapter  231  of  the  General  Laws  is  hereby  amended  by  inserting 
after  Section  102  B  the  following  section: — 

Section  102  C.  The  superior  court  may  of  its  own  motion  or  on  the  motion 
of  a  plaintiff  or  defendant,  after  determination  by  said  court  that  if  the  plain- 
tiff prevails,  there  is  no  reasonable  likelihood  that  recovery  will  exceed  one 
thousand  dollars,  transfer  for  trial  any  action  of  tort  or  contract  pending  in 
said  court  to  the  district  court  from  which  such  action  was  previously  removed, 
if  any,  or  if  such  action  was  originally  entered  in  the  superior  court,  to  any 
district  court  in  which  it  could  have  been  brought  under  the  provisions  of 
section  two  of  chapter  two  hundred  and  twenty-three. 

Clerks  of  the  superior  court  shall,  when  a  case  is  so  transferred,  transmit 
the  order  of  reference  and  the  original  papers  in  the  action,  or  certified  copies 
thereof,  together  with  a  copy  of  the  docket  entries,  without  charge  to  the  clerk 
of  the  district  court  in  which  such  action  was  commenced  or  has  jurisdiction. 

Such  an  action  shall  be  tried  by  a  full  time  justice  of  the  district  court  or  by 
a  judge  authorized  for  such  service  in  accordance  with  section  seventy-seven  A 
of  chapter  two  hundred  and  eighteen.  The  justice  shall  file  a  written  decision 
or  finding  with  the  clerk  who  shall  forthwith  notify  the  parties  or  counsel  of 
record.  Any  party  to  the  action  aggrieved  by  the  finding  or  decision  may  as  of 
right  have  the  case  re-transferred  for  determination  by  the  superior  court.  The 
request  for  re-transfer  shall  be  filed  with  the  clerk  of  said  district  court  within 
ten  days  after  notice  of  the  decision  or  finding.  If  either  party  neglects  to  appear 
at  the  time  appointed  for  such  trial,  or  at  any  adjournment  thereof,  without 
just  cause,  or  if  at  any  such  time  either  party  refuses  to  produce  in  good  faith 
the  testimony  relied  on  by  him,  the  justice  may  close  the  trial  and  order  that 
judgment  be  entered  for  the  adverse  party  and  file  a  finding  or  decision  to  that 
effect.  Judgment  shall  be  entered  accordingly  at  the  first  judgment  day  after 
the  expiration  of  ten  days  from  the  filing  of  such  finding  or  decision,  unless  said 
justice  for  cause  shown  otherwise  orders. 

Upon  the  filing  with  the  clerk  of  a  request  for  re-transfer,  the  decision  or 
finding  shaU  be  forthwith  transmitted,  with  any  original  papers  received  from 
the  superior  court,  to  the  clerk  of  the  superior  court  of  the  county  from  which 
the  case  was  referred.  The  clerk  of  the  superior  court  shaU  forthwith  notify  the 
parties  or  counsel  of  record  of  the  receipt  and  fifing  of  said  finding  or  decision. 
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The  action  shall  thereafter  be  tried  in  the  superior  court.  The  decision  of, 
and  the  amount  of  the  damages  assessed,  if  any,  by  a  district  court  shall  be 
prima  facie  evidence  upon  such  matters  as  are  put  in  issue  by  the  pleadings, 
and  no  other  findings  of  such  court  shall  at  any  time  be  admissible  as  evidence 
or  become  part  of  the  pleadings.  A  party  shall  be  held  to  waive  any  right  to 
jury  trial  previously  claimed,  unless  within  ten  days  after  the  filing  of  the  finding 
or  decision  in  the  superior  court  he  shall  file  a  statement  that  he  insists  on  a  jury 
trial. 

Section  2.  This  act  shall  take  effect  on  October  first,  nineteen  hundred  and 
fifty-eight,  and  shall  not  be  operative  after  June  thirtieth,  nineteen  hundred 
and  sixty-one. 


APPELLATE  DIVISIONS  OF  DISTRICT  COURTS 

In  view  of  the  fact  that  so  many  of  the  District  Court  judges  are 
called  for  service  in  the  Superior  Court,  we  are  informed  by  the 
Administrative  Committee  of  the  District  Courts  that  administra- 
tive problems  may  arise  occasionally  in  the  operation  of  an  appel- 
late division.   We,  therefore,  recommend  the  following: 

DRAFT  ACT 

Section  108  of  Chapter  231  of  the  General  Laws  is  hereby  amended  by  in- 
serting before  the  last  sentence  of  the  first  paragraph  the  following: 

"Upon  request  of  a  presiding  justice  of  any  of  the  respective  Appellate 
Divisions  a  justice  of  any  Appellate  Division  who  may  be  called  shall  serve 
in  such  other  Division." 


HOUSE  2949,  RELATIVE  TO  THE  OPERATION  OF 
IMPROPERLY  REGISTERED  MOTOR  VEHICLES 

(Referred  by  Resolves  Chapter  52) 

House  No.  2949  of  1957  is  a  proposed  amendment  to  Section  9 
of  Chapter  90  of  the  General  Laws.  The  purpose  of  the  change 
appears  to  be  to  do  away  with  the  rule  that  the  owner  or  operator 
of  an  unregistered  or  improperly  registered  motor  vehicle  is  a 
"trespasser"  on  the  highway  and  that  he  or  his  representative 
cannot  recover  for  injury  or  death  in  the  absence  of  wanton,  wilful 
or  reckless  conduct  on  the  part  of  the  defendant. 

The  rule  originated  in  the  case  of  Dudley  v.  Northampton 
Street  Railway,  202  Mass.  443,  decided  in  1909  at  a  time  when 
motor  vehicles  were  still  widely  regarded  with  disapproval  and 


14  JUDICIAL  COUNCIL  P.D.  144 

before  they  had  become  a  generally  accepted  means  of  conveyance 
both  for  business  and  pleasure.  In  the  case  of  Koonovsky  v.  Quel- 
lette,  226  Mass.  474,  decided  in  1917,  the  court  took  a  further  and 
corollary  step  by  holding  that  since  the  unregistered  vehicle  was 
wrongfully  on  the  way  and  was  therefore  a  nuisance,  the  creator 
of  the  nuisance  was  liable  for  all  injury  directly  caused  by  it, 
whether  he  was  negligent  or  not.  These  two  rules  laid  down  by 
the  court,  one  that  the  owner  or  operator  of  the  unregistered 
vehicle  cannot  recover  for  negligence,  and  the  other  that  he  is 
liable  whether  negligent  or  not,  have  both  come  down  to  the  pres- 
ent. The  heart  of  both  rules  is  the  proposition  of  the  Dudley  case 
that  the  owner  or  operator  of  an  unregistered  or  improperly  regis- 
tered vehicle  is  a  "trespasser"  and  the  vehicle  a  "nuisance"  on  the 
highway. 

No  general  principle  of  law  requires  this  conclusion.  The  regis- 
tration law,  while  important,  is  only  one  of  a  vast  number  of 
enactments  on  the  statute  books  regulating  the  conduct  of  indi- 
viduals in  various  phases  of  modern  life  where  usually  no  genuine 
criminal  intent  is  involved.  The  general  rule  in  this  Common- 
wealth in  civil  cases  is  that  violation  of  such  statutes  is  merely 
some  evidence  of  negligence  with  respect  to  such  consequences  as 
the  statute  was  intended  to  prevent,  with  the  qualification,  how- 
ever, that  violation  by  a  plaintiff  is  a  complete  bar  to  recovery 
and  not  merely  evidence  of  negligence,  if  the  violation  was  a  proxi- 
mate cause  of  the  injury  or  damage  for  which  he  seeks  to  recover. 
This  rule  as  to  plaintiffs  is  fully  explained  in  the  case  of  Newcomb 
V.  Boston  Protective  Department,  146  Mass.  596,  a  leading  case 
followed  many  times.  Except  as  just  stated,  violation  of  a  penal 
law  generally  has  no  effect  in  civil  tort  cases.  See  Dean  v.  Leonard, 
323  Mass.  606.  The  criminal  sanction  contained  in  the  statute 
itself  is  regarded  as  the  deterrent,  which  the  Legislature  intended 
to  impose  and  the  severity  of  which  the  Legislature  has  adjusted 
to  what  it  deemed  to  be  the  gravity  of  the  offence.  It  is  obvious 
that  inability  to  recover  anything  for  a  severe  injury  or  a  death  or 
conversely  the  imposition  of  liability  for  a  severe  injury  or  a  death 
where  in  either  instance  the  owner  or  operator  of  an  unregistered 
vehicle  was  in  no  way  at  fault  in  his  actions  on  the  highway  and 
was  wholly  the  victim  of  the  negligence  of  the  driver  of  another 
vehicle  may  be  altogether  too  drastic  a  penalty  to  impose  for  some 
inadvertence  in  the  matter  of  registration  or  some  inaccuracy  in 
the  application.  And  there  is  no  way  in  which  the  consequences 
can  be  adjusted  to  the  degree  of  fault  of  the  offender. 
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Many  judges  concerned  with  the  practical  application  of  the 
law  have  expressed  the  opinion  that  the  rules  of  "trespasser"  and 
"nuisance"  are  harsh  and  do  injustice.  These  rules  have  been 
widely  criticized,  and  so  far  as  we  know  are  not  now  followed  in 
any  other  jurisdiction.  The  attitude  toward  them  of  our  own 
Supreme  Judicial  Court  is  interesting.  In  the  case  of  Bourne  v. 
Whitman,  209  Mass.  155,  decided  within  two  years  after  the 
Dudley  case,  the  question  came  up  whether  one  who  operated  a 
motor  vehicle  without  an  operator's  license  was  a  "trespasser" 
upon  the  highway.  In  a  careful  opinion  written  by  Chief  Justice 
Knowlton  the  court  unanimously  decided  that  he  was  not.  There 
is  weight  in  the  argument  of  the  court  in  favor  of  a  distinction 
between  the  two  cases,  but  nevertheless  there  has  always  existed 
a  feeling  in  the  legal  profession  that  the  law  is  in  a  strange  state 
when  the  owner  of  a  motor  vehicle  is  a  "trespasser"  if  he  places 
it  on  the  highway  without  registration  but  is  not  a  "trespasser"  if 
he  drives  without  having  a  license  to  drive.  In  several  instances 
the  Supreme  Judicial  Court  has  intimated  its  dislike  of  the  rule 
of  the  Dudley  case.  The  latest  instance  is  found  in  the  rescript 
opinion  in  Comeau  v.  Harrington  in  November,  1955,  333  Mass. 
768.  Here  the  court  comes  close  to  saying  that  it  would  not  follow 
the  "trespasser"  and  "nuisance"  rules  if  the  matter  were  a  new 
one.  The  Comeau  opinion  is  so  short  and  to  the  point  that  we 
quote  it  here: 

"Louis  Comeau  and  another  v.  Donald  Harrington  v.  another. 

"November  30,  1955.  Exceptions  overruled.  This  is  an  action  of  tort  for 
personal  injuries  and  property  damage  arising  out  of  a  colHsion  on  a  public 
highway  between  an  unregistered  automobile  of  the  female  plaintiff  operated 
by  the  male  plaintiff  of  an  automobile  of  the  female  defendant  operated  negli- 
gently but  not  in  a  wilful,  wanton,  or  reckless  manner,  by  the  male  defendant. 
The  judge  directed  verdicts  for  the  defendants.  The  plaintiffs  excepted,  and 
urge  us  to  overrule  the  doctrine  first  enunciated  by  this  court  in  Dudley  v. 
Northampton  Street  Railway,  202  Mass.  443.  See  Dean  v.  Leonard,  323  Mass. 
606,  609.  The  doctrine  has  been  called  'unique.'  62  Harv.  L.  Rev.  525.  It  has 
been  very  generally  criticised.  See,  for  example,  Prosser,  Torts  (2d  ed.)  162; 
cases  collected  in  notes  in  16  A.  L.  R.  1108,  54  A.  L.  R.  374,  and  163  A.  L.  R. 
1375.  As  an  original  proposition,  it  could  hardly  find  favor  with  us  today.  The 
rule,  however,  has  stood  for  more  than  forty-six  years  without  repeal  by  the 
Legislature.  Some  of  us  would  prefer  to  overrule  the  Dudley  case,  but  the 
majority  of  the  court  think  that  its  termination  should  be  at  legislative,  rather 
than  at  judicial,  hands.   Bursey's  Case,  325  Mass.  702,  706-707." 

We  do  not  encumber  this  report  with  the  many  authorities  that 
could  be  collected  in  opposition  to  the  Dudley  case.    The  citations 
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in  the  Comeau  rescript  opinion  will  furnish  a  starting  point  to 
those  interested. 

It  is  true  that  the  Legislature  has  to  a  considerable  extent  re- 
laxed the  severity  of  the  Dudley  rule  in  cases  of  persons  not  the 
owners  or  operators  and  in  cases  of  certain  mistakes  in  the  appli- 
cations for  registration.  See  Acts  of  1915,  Chapter  87;  Acts  of 
1928,  Chapter  187,  Section  1;  Acts  of  1934,  Chapter  361.  These 
statutes  are  now  incorporated  into  Chapter  90,  Section  9.  Notwith- 
standing this  mitigation  of  the  rule,  the  Comeau  case  shows  that 
the  rule  is  still  operative  in  many  instances.  Our  study  leads  us 
to  believe  that  it  should  be  abrogated  altogether.  All  the  provisions 
of  the  statutes  would  still  be  enforceable  under  the  criminal  law. 
See  Chapter  90,  Section  20.  Other  states  find  this  sufficient  with- 
out reliance  upon  peculiar  rules  of  liability  in  civil  cases  arising 
out  of  motor  vehicle  accidents.  It  seems  to  us  common  sense  that 
civil  liability  for  damages  should  be  determined  primarily  with 
regard  to  what  occurred  on  the  highway  rather  than  with  regard 
to  what  was  done  or  omitted  in  the  registry  office. 

House  No.  2949  is  in  substance  the  statute  recommended  by  the 
registry  of  motor  vehicles  in  its  report.  House  No.  2655.  From  the 
tenor  of  the  registry's  report  we  gather  that  the  registry  intended 
in  general  to  abrogate  the  rule  of  the  Dudley  case.  The  proposed 
statute  does  not,  however,  expressly  so  provide,  and  we  are  not 
wholly  certain  that  it  would  have  that  effect.  Moreover,  it  would 
seem  that  the  statute  was  designed  to  preserve  the  rule  as  against 
a  plaintiff  (but  not  as  against  a  defendant)  who  is  the  owner  of  a 
vehicle  falsely  registered  with  fraudulent  intent  to  conceal  the 
identity  of  the  true  owner  and  as  against  a  person  who  knew  or 
had  reasonable  cause  to  know  that  the  vehicle  was  falsely  registered 
with  such  intent.  If  we  have  correctly  interpreted  the  design  of 
this  last  part  of  the  proposed  statute  it  would  seem  that  that 
design  could  be  more  directly  and  clearly  expressed. 

Our  view  is  that  the  rule  of  the  Dudley  case  ought  to  be  entirely 
abolished  in  plain  words.  We  would  prefer  not  to  make  an  excep- 
tion that  would  preserve  an  outmoded  rule  even  in  the  occasional 
instance  of  a  fraudulent  registration.  It  does  not  seem  to  us  that 
an  action  for  personal  injury,  death  or  property  damage  is  a  proper 
procedure  in  which  to  try  out  the  unrelated  issue  of  intent  to  con- 
ceal ownership  at  the  time  of  registration  or,  in  the  case  of  one  not 
the  owner,  the  vague  issue  of  ''reasonable  cause  to  know,"  especially 
as  the  person  not  the  owner  may  not  have  violated  any  law.  We 
think  that  the  matter  of  intent  to  conceal  ownership  can  be  dealt 
with  adequately  by  adjusting  the  penalty  under  the  criminal  pro- 
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visions  of  the  chapter;  or  if  it  is  thought  that  the  penalty  for 
registration  with  intent  to  conceal  ownership  ought  to  be  greater 
than  that  now  provided  for  in  the  penal  provisions  of  the  chapter, 
it  would  be  easy  to  provide  specifically  for  a  more  severe  penalty. 
It  seems  to  us  that  the  deprivation  of  civil  rights  is  not  understood 
by  the  public  and  is  not  an  effective  deterrent,  and  that  violation 
of  the  registration  laws  ought  to  have  no  greater  effect  in  civil 
cases  than  as  evidence  of  negligence  of  the  violator  or  as  preventing 
recovery  by  a  violator  whose  unlawful  act  was  a  proximate  cause 
of  his  own  injury,  just  as  in  other  instances  of  the  violation  of 
comparable  statutes. 

In  preparing  the  following  draft  act  we  have  considered  the 
approach  employed  in  Chapter  89,  Section  10,  first  enacted  by 
Chapter  57  of  the  Acts  of  1930,  by  which  it  was  provided  in  sub- 
stance that  the  rule  of  the  Dudley  case  should  not  apply  to  viola- 
tion of  a  one  way  street  regulation.  See  Widronak  v.  Lord,  269 
Mass.  238;  Scranton  v.  Crosby,  298  Mass.  15.  We  recommend  the 
following : 

DRAFT  ACT 

An  Act  providing  that  the  failure  to  register  or  the  improper  registra- 
tion OP  A  MOTOR  VEHICLE  SHALL  NOT  BE  DEEMED  TO  RENDER  THE  VEHICLE  A 
NUISANCE  OR  TO  RENDER  ANY  PERSON  A  TRESPASSER  UPON  A  WAY. 

Section  9  of  Chapter  90  of  the  General  Laws  as  most  recently  amended  by 
Chapter  85  of  the  Acts  of  1956  is  hereby  further  amended  by  striking  out  the 
third  sentence  and  inserting  in  place  thereof  the  following  sentence: — 

"Violation  of  this  section  shall  not  be  deemed  to  render  the  vehicle  a  nuisance 
or  any  person  a  trespasser  upon  a  way  and  shall  not  constitute  a  defense  to,  or 
prevent  a  recovery  in,  an  action  of  tort  for  injuries  suffered  by  a  person,  or  for 
the  death  of  a  person,  or  for  damage  to  property,  unless  such  violation  by  the 
person  injured  or  killed  or  sustaining  the  damage  was  in  fact  a  proximate  cause 
of  such  injury,  death  or  damage,  but  violation  of  this  section  shall  be  deemed 
evidence  of  negligence  on  the  part  of  the  violator." 


APPOINTMENT  OF  COUNSEL  IN  NON-CAPITAL  CASES 

At  the  request  of  the  legislature,  the  Judicial  Council,  in  its 
32nd  report,  pp.  43-46,  discussed  the  subject  matter  of  various 
bills  relative  to  Assignment  of  Counsel  for  defendants  in  criminal 
cases  other  than  capital  who  do  not  have  counsel. 

The  Council  first  discussed  the  subject  in  1951  in  its  27th  report, 
beginning  as  follows: 
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"As  stated  by  the  Supreme  Court  of  the  United  States  in  Betts  v.  Brady, 
316U.  S.  455,  atpp.  471-2: 

"  'Every  court  has  power,  if  it  deems  proper,  to  appoint  counsel  where 
that  course  seems  to  be  required  in  the  interest  of  fairness.' 
"That  this  was  the  law  in  Massachusetts  before  any  statute  was  passed  on 
the  subject  see  Com.  v.  Hardy,  2  Mass.  303,  in  which  counsel  was  assigned  in 
1807.  The  first  statute  on  the  subject,  as  stated  by  the  court  in  Allen  v.  Com., 
324  Mass.  558,  was  in  1820.  Ever  since  then  the  statute  now  G.  L.,  c.  277, 
§  47)  has  recognized  and  declared  the  law  in  capital  cases  (stated  by  Chief 
Justice  Chapman,  104  Mass.  543),  as  follows: 

"  'When  a  prisoner  has  not  obtained  counsel,  it  is  usual  for  the  court  to 
request  some  member  of  the  bar  to  aid  him;  and  we  believe  that  no  prisoner 
has  been  compelled  to  go  to  trial  in  a  capital  case  without  being  ably  and 
faithfully  defended.  The  members  of  the  bar  have  been  ready,  so  far  as 
they  reasonably  could  do  so,  to  give  their  best  services  gratuitously,  in  aid 
of  any  prisoner  who  was  unable  to  pay  counsel.' 

"Even  in  those  cases,  the  court  did  not  consider  that  it  could  award  com- 
pensation to  assigned  counsel  (see  Atty.  Gen.  Petitioner,  104  Mass.  537,  at 
p.  543),  and  it  was  the  practice  for  assigned  counsel  to  serve  without  either 
compensation  or  expense,  until  1893  when  the  court  was  authorized  by  statute 
(now  appearing  as  G.  L.,  c.  277,  §§  55-56,  and  see  also  c.  276,  §  37A)  to  allow 
them  .  .  . 

"As  to  other  cases  such  as  second  degree  murder,  rape,  and  certain  forms 
of  robbery  for  which  life  sentences  can  be  imposed,  while  the  court  may  assign 
coimsel,  there  is  no  provision  for  compensation  or  expenses." 

This  subject  has  assumed  great  importance  in  recent  years  be- 
cause of  a  series  of  decisions  in  the  Supreme  Court  of  the  United 
States  holding  that  the  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  requires 
the  appointment  at  government  expense  of  counsel  to  represent 
impecunious  defendants  in  many  cases  not  involving  capital 
offences  in  which  it  had  not  been  the  previous  practice  to  appoint 
counsel.  The  leading  case  is  Betts  v.  Brady,  316  U.  S.  455.  Re- 
cently our  own  Supreme  Judicial  Court  has  held  that  the  twelfth 
article  of  the  Bill  of  Rights  of  the  Constitution  of  the  Common- 
wealth imposes  a  similar  requirement.  Pugliese  v.  Commonwealth, 
Mass.  Adv.  Sh.  (1957)  313. 

No  general  rule  has  been  formulated  by  the  Supreme  Court  of 
the  United  States  for  determining  in  what  cases  such  appoint- 
ment is  required  as  a  matter  of  Constitutional  law.  Determina- 
tion of  the  necessity  of  an  appointment  has  been  left  to  be  made 
in  each  case  according  to  the  circumstances  of  that  particular  case. 
In  Allen  v.  Commonwealth,  324  Mass.  558,  at  page  562,  our  own 
Supreme  Judicial  Court  attempted  to  state  a  rule  in  these  words, 
"That  law  [the  Fourteenth  Amendment] — requires  assignment  of 
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counsel  in  non-capital  cases  only  when  the  defendant,  by  reason 
of  youth,  inexperience,  or  incapacity  of  some  kind,  or  by  reason 
of  some  unfair  conduct  by  the  public  authorities,  or  of  a  compli- 
cation of  issues,  or  of  some  special  prejudice  or  disadvantage, 
stands  in  need  of  counsel  in  order  to  secure  the  fundamentals  of 
a  fair  trial." 

This  statement  of  the  rule  leaves  much  to  be  desired.  Admit- 
tedly its  boundaries  are  vague.  One  may  doubt,  however,  whether 
any  better  statement  could  now  be  made. 

It  must  be  the  law  that  the  courts  have  inherent  power  to 
appoint  counsel  without  any  statute  whenever  the  Federal  or  State 
Constitution  requires  such  appointment,  but  there  is  no  statutory 
authority  to  allow  compensation  or  expenses  except  in  murder 
cases.  See  G.  L.  (Ter.  Ed.),  Chapter  277,  Sections  55  and  56.  It 
seems  to  us  that  it  would  be  unfortunate  to  have  many  different 
judges  interpreting  Constitutional  requirements,  each  in  his  own 
way,  with  no  fixed  standards  either  as  to  the  necessity  of  an 
appointment  or  the  rate  and  manner  of  compensation.  It  would 
be  difficult  to  frame  a  comprehensive  and  detailed  statute  at  this 
time,  since  the  subject  matter  is  still  in  a  state  of  development 
and  new  decisions  in  Washington  may  change  the  present  status 
of  the  law.  It  seems  to  us  that  the  best  solution  would  be  found 
in  a  general  rule  of  the  Supreme  Judicial  Court  binding  upon  all 
the  courts.  Such  a  rule  would  of  course  be  framed  to  comply  with 
Constitutional  requirements  as  now  known  and  could  easily  be 
amended  to  comply  with  subsequent  decisions. 

We  think,  too,  that  as  the  present  problem  arises  out  of  a 
Constitutional  duty  of  the  Commonwealth,  the  costs  should  be 
taken  care  of  by  the  Commonwealth  itself  rather  than  by  imposing 
a  possibly  heavy  additional  expense  on  the  counties.  We  also  be- 
lieve that  appointments  and  awards  of  fees  and  expenses  should 
be  by  the  Superior  Court  and  that  such  awards  should  be  subject 
to  the  approval  of  the  Chief  Justice  of  that  Court.  And  it  must  be 
remembered  that  in  the  absence  of  any  statute  or  general  rule  the 
courts  will  still  be  under  the  necessity  of  appointing  counsel  when- 
ever the  State  or  Federal  Constitution  requires  it,  and  there  will  be 
no  centralized  control  over  appointments  or  expenses. 

At  the  hearing  on  the  bill  submitted  by  the  Council  in  its  32nd 
report  it  was  suggested  by  the  Judiciary  Committee  that  the  ex- 
pense should  be  assumed  by  the  commonwealth  instead  of  imposing 
it  on  the  counties.  Thereafter,  various  drafts  were  made  and  dis- 
cussed with  John  A.  Daly,  Esq.,  Executive  Secretary  to  the  Justices 
of  the  Supreme  Judicial  Court.   These  discussions  resulted  in  the 
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following  draft  act,  submitted  by  him  as  Appendix  V  of  his  report 
to  the  court  dated  June  30,  1957,  with  which  we  agree. 
We,  therefore,  recommend  the  following: 

DRAFT  ACT 

An  Act  relative  to  assignment  and  compensation  of  counsel  in  certain 
criminal  cases. 
Section  1.    Chapter  276  of  the  General  Laws  is  hereby  amended  by  inserting 

after  section  37-A  thereof  the  following  new  section: 

Section  37-B.  At  any  stage  of  a  criminal  proceeding  other  than  capital, 
whether  in  a  district  court  or  in  the  superior  court,  the  superior  court  upon 
petition  of  the  defendant  and  summary  hearing,  shall  assign  counsel  to  repre- 
sent him,  if  satisfied, 

(a)  that  representation  of  such  person  by  counsel  is  required  under  rules 
adopted  by  the  supreme  judicial  court,  in  accordance  with  this  section, 

(b)  that  by  reason  of  inability  to  pay  counsel  or  for  any  other  reason  such 
person  is  unable  to  obtain  counsel,  and, 

(c)  that  counsel  cannot  be  obtained  for  him  except  through  such  assignment. 
The  superior  court  may  in  accordance  with  rules  established  by  the  supreme 

judicial  court  allow  reasonable  compensation  for  the  services  or  expenses  or 
both  of  such  assigned  counsel,  and  such  compensation  and  expenses  if  approved 
and  certified  by  the  chief  justice  of  the  superior  court  shall  be  paid  by  the 
commonwealth. 

The  supreme  judicial  court  shall  make  rules  for  the  administration  of  this 
section,  including  the  appointment,  compensation  for  services  or  expenses  or 
both,  of  assigned  counsel,  their  qualifications,  and  types  of  cases  in  which  such 
assignment  may  be  made. 
Section  2.    This  act  shall  take  effect  on  .  .  . 


HOUSE  1570 

(Referred  by  Resolves  Chapter  26) 

This  bill  reads  as  follows: 

"An  Act  providing  that  the  entire  judicial  system  be  placed  under  the 

jurisdiction  of  the  commonwealth. 

"Notwithstanding  any  provision  of  law  to  the  contrary,  the  entire  judicial 
system  of  the  Commonwealth,  including  justices,  employees,  land  and  buildings, 
salaries,  costs,  retirement  systems  and  pensions,  and  all  incidentals  thereto,  are 
hereby  placed  in  the  care,  control,  operation  and  maintenance  of  the  Common- 
wealth." 

This  is  one  of  the  impossible  proposals  which  seem  too  common 
beginning  "notwithstanding  any  provision  of  law  to  the  contrary" 
without  regard  to  the  extent  to  which  such  words  would  repeal, 
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amend,  complicate  and  confuse  the  existing  statutes  and  law  in 
general.    We  do  not  recommend  the  bill. 

Aside  from  its  wholesale  generality,  the  bill,  as  drawn,  has  no 
definite  meaning  because  the  Commonwealth  has  always  had  com- 
plete "jurisdiction"  of  the  entire  judicial  system  in  all  its  parts 
under  the  Constitution.  The  proposal  indicates  therefore,  a  belief 
of  the  petitioner  that  too  much  authority  in  regard  to  courts  has 
been  delegated  to  the  counties.  There  has  been  an  increasing 
tendency  in  that  direction  ever  since  1915  which  was  discussed  by 
the  Council  in  earlier  reports  and  we  think  that  attention  should 
be  called  to  the  substance  of  those  discussions,  in  view  of  the  re- 
vival from  time  to  time  of  the  tendency  to  increase  county  control 
of  the  judicial  system. 

In  its  7th  report  in  1931,  after  quoting  the  suggestion  of  a 
Special  Commission  that  the  local  "appropriating  authority  which 
assumes  the  responsibility  of  raising  and  spending  the  people's 
money  should  be  supreme"  (see  p.  20)  the  Council  pointed  out 

that: 

"Ever  since  1780  the  constitution  has  contained  the  provision  that  'the 
general  court  shall  forever  have  full  power  and  authority  to  erect  and  consti- 
tute judicatories  and  courts.'  This  means  that  the  administration  of  justice 
in  all  its  branches  is  a  primary  responsibility  of  the  Commonwealth  and  not 
of  the  counties.  The  fact  that  some  of  the  judges  and  officers  of  some  courts 
are  paid  by  the  counties  is  merely  an  historical  accident  which  cannot  shift 
the  responsibihty  of  the  legislature,  and  it  needs  no  argument  to  show  that  a 
vital  part  in  setting  up  a  'court  or  judicatory'  consists  in  giving  it  the  means 
to  live  and  function  as  an  independent  tribunal  of  justice  which  it  is  the 
constitutional  duty  of  the  legislature  to  provide. 

"The  fact  that  has  been  forgotten  in  all  these  business  arrangements  for  the 
distribution  of  financial  control  to  the  counties,  is  that  the  judges  and  the 
other  officers  of  courts  are  not  county  servants,  although  they  may  be  paid  by 
the  counties  by  direction  of  the  legislature  (cf.  Com.  v.  Hawkes,  123  Mass. 
at  p.  529;  Morse  v.  Boston,  170  Mass.  555;  Hibbard  v.  Suffolk,  163  Mass.  34). 

"We  trust  that  it  is  not  necessary  for  us  to  explain  that  we  are  speaking  of 
measures  and  not  of  men ;  that  we  are  considering  the  tendencies  of  such  meas- 
ures on  the  administration  of  justice  during  generations,  regardless  of  any 
temporary  political  organization  of  the  various  local  county  governments." 

The  contents  of  this  report  was  again  referred  to  by  the  Judicial 
Council  in  its  15th  report  (pp.  36-38)  in  1939  and  the  Council  then 
added : 

"In  these  tax  conscious  days,  we  believe  that  the  warning  against  county 
supremacy  of  the  administration  of  justice,  contained  in  the  passages  quoted 
above  from  council  reports,  should  be  borne  constantly  in  mind." 

It  is  for  this  reason  that  we  have  quoted  the  passages  from  the 
7th  report  as  the  time  may  come  when  they  will  need  further 
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consideration.  We  notice  that,  since  this  bill  was  referred,  Mr.  Daly, 
the  Executive  Secretary  to  the  Justices  of  the  Supreme  Judicial 
Court,  has  raised  the  question  in  his  report  to  the  court  dated  June 
30,  1957  (P.D.  166,  pp.       ). 


HOUSE  2080 

An  Act  to  abolish  the  defence  of  contributory  negligence 
and  in  place  thereof  to  adopt  the  doctrine  of  comparative 
negligence. 

(Referred  by  Resolves,  Chapter  32) 

''Section  85  of  Chapter  231  of  the  General  Laws,  as  most  recently 
amended  by  section  1  of  chapter  533  of  the  acts  of  1952,  is  hereby 
further  amended  by  adding  at  the  end  thereof  the  following: — 
However,  the  establishment  of  the  contributory  negligence  of  the 
plaintiff,  or  the  person  killed  or  injured  or  damaged  in  his  property, 
or  caused  to  sustain  consequential  damages,  or  his  agent  or  cus- 
todian or  any  other  person  whose  conduct  is  imputed  to  him  or 
with  whose  conduct  he  is  chargeable  by  the  defendant,  shall  be 
no  bar  to  the  recovery  by  the  plaintiff  but  may  be  considered  only 
in  mitigation  of  damages." 

This  subject  was  referred  to  the  Council  in  1950  and  discussed 
at  length  in  the  26th  report  in  that  year  with  reference  to  the  law 
of  other  states.  We  did  not  recommend  the  adoption  of  the  com- 
parative negligence  rule.  Since  that  time  discussion  has  continued 
in  various  jurisdictions.  We  have  had  before  us  the  report  of  the 
Institute  of  Judicial  Administration  of  1955,  an  article  in  the 
American  Bar  Association  Journal  for  February  1957  by  Mr.  Bress 
of  the  District  of  Columbia  (p.  127),  summarized  in  the  Massachu- 
setts Law  Quarterly  for  March  1957  and  the  report  in  the  A.B.A. 
News  Letter  of  April  1957  of  the  recent  discussions  in  several 
states.  A  good  sample  is  the  following  account  of  that  in  Pennsyl- 
vania:— 

"Comparative  negligence  legislation  has  frequently  been  proposed  as  a 
means  of  reducing  delay  in  disposition  of  large  personal  injury  case  loads. 
The  arguments  are  advanced  in  'Comparative  Negligence  Legislation:  A  Cure 
for  Our  Congested  Courts,'  19  Albany  L.  Rev.  No.  1  at  p.  4.  There  is  still 
widespread  disagreement  on  the  proposition,  but  various  legislative  and  bar 
groups  have  recently  studied  it.    For  example: 

"Pennsylvania.  The  Committee  on  Civil  Law  of  the  Pennsylvania  Bar  con- 
ducted a  study  on  comparative  negligence  after  House  Bill  677  was  introduced 
in  the  1956  General  Assembly  calling  for  comparative  negligence  legislation. 
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In  this  connection  the  Committee  sponsored  a  panel  discussion,  'Should  the 
Comparative  Negligence  Doctrine  Be  Adopted  in  Pennsylvania?'  on  June  25, 
1956. 

"Panelist  Louis  Sherman,  co-sponsor  of  Bill  677,  commenced  the  discussion 
by  listing  some  advantages  of  such  legislation  including,  inter  alia,  the  follow- 
ing: (1)  It  induces  earlier  settlement  of  cases  eliminating  the  gamble  of  de- 
fendants over  the  question  of  contributory  neghgence.  (2)  It  reheves  congested 
calendars  by  eliminating  trial  by  a  handful  of  specialists.  (3)  It  strengthens 
and  supplements  pretrial  conferences  by  creating  a  more  favorable  atmosphere 
for  settlements. 

"Mr.  Pringle,  Allegheny  County  lawyer,  answered  in  part  by  saying,  'It  is 
absurd  to  say  that  the  adoption  of  comparative  neghgence  will  decrease  the 
volume  of  htigation,  when  it  gives  everyone  a  chance  to  go  before  a  jury;  .  .  . 
nor  will  it  cause  cases  to  come  up  earlier  in  court  .  .  .'  Mr,  Eldredge,  a  Phila- 
delphia lawyer  and  law  teacher,  felt  that  the  doctrine  should  be  adopted  re- 
gardless of  its  effect  on  court  congestion,  and  Mr.  Body,  Berks  County  lawyer, 
opposed  the  doctrine  on  several  grounds  but  pointed  out,  'It  is  a  dangerous 
step  that  will  promote  the  disease  called  "Claimitis".' 

"The  Committee  on  Civil  Law  ultimately  voted  7-6  against  the  adoption 
of  comparative  negligence  and  the  Bar  Association  voted  117-74  against  it  at 
its  Pittsburgh  meeting  on  January  30,  1957.   Bill  677  failed  to  pass  the  House. 

"Recently  an  article  on  congested  trial  calendars  by  Mr.  J.  Harry  LaBrum 
of  the  Pennsylvania  Bar  was  published  in  43  A.B.A.  Jour.  No.  4,  p.  311.  He 
states:  'It's  also  about  time  the  Bench  and  the  Bar  stopped  suggesting 
panaceas.  Neither  comparative  negligence  nor  compensation  is  the  answer. 
Comparative  neghgence,  or  apportionment  of  damage  according  to  the  degree 
of  fault,  will  increase  rather  than  decrease  the  number  of  suits  filed.  The 
doctrine  invites  litigation.' " 

Compare  an  article  on  "Contributory  Negligence"  in  the  A.B.A. 
Journal  for  November,  1957,  p.  1005,  and  another  in  the  A.B.A. 
Journal  for  December,  p.  1115. 

As  stated  in  the  26th  report,  "We  appreciate  the  arguments 
from  the  point  of  view  of  abstract  justice  of  the  idea  of  distribution 
of  loss.  In  our  opinion,  however,  the  practical  difficulties  in  ob- 
taining the  result  outweigh  the  appealing  considerations  submitted 
to  us  in  support  of  the  proposed  bill." 

The  Council  is  still  of  that  opinion. 

For  convenient  reference  we  reprint  in  Appendix  B,  the  discus- 
sion of  the  subject  from  the  26th  report  in  1950. 
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HOUSE  502,  RELATIVE  TO  ALLOWANCE  OF 
EXCEPTIONS  IN  CRIMINAL  CASES 

(Referred  by  Resolves  Chapter  23) 

We  do  not  recommend  House  502. 

G.  L.  Chapter  278,  Section  31,  provided  that  exceptions  in 
criminal  cases  should  be  filed  and  notice  given  in  3  days  unless 
with  the  consent  of  the  District  Attorney  further  time,  not  ex- 
ceeding 5  days,  was  allowed  by  the  court. 

By  Chapter  384  of  1953  on  recommendation  of  the  Judicial 
Council  (in  its  28th  report,  p.  70)  this  provision  was  changed 
to  20  days  (as  in  civil  cases)  omitting  the  requirement  of  consent 
by  the  District  Attorney,  so  that  the  present  Section  31  reads: 

"The  exceptions  shall  be  reduced  to  writing  and  notice  thereof  given  to  the 

Commonwealth  wdthin  twenty  days  after  the  verdict  or  after  the  opinion, 

ruling,  direction  or  judgment,  excepted  to  is  given,  unless  further  time  is 

allowed  bj-  the  court." 

House  502  now  proposes  a  further  change  as  follows: 

"Section  31  of  Chapter  278  of  the  General  Laws,  as  most  recently  amended 
by  Chapter  384  of  the  Acts  of  1953,  is  hereby  further  amended  by  inserting 
after  the  second  sentence  the  following  sentence: — The  presiding  justice  may, 
if  in  his  opinion  a  bill  of  exceptions  is  filed  in  good  faith  and  justice  so  requires, 
allow  such  bill  of  exceptions  although  the  defendant  or  his  attorney  fail  to 
compl}'^  with  all  the  provisions  of  this  section." 

It  would  add  a  provision  that  a  judge  could  allow  the  filing  of 
exceptions  after  20  days.  This  is  substantially  similar  to  Section 
113  of  Chapter  231  relating  to  civil  cases  except  that  the  important 
words  "through  inadvertence"  are  omitted.  It  would  thus  allow 
counsel  to  apply  for  leave  without  any  explanation  except  neglect. 
Experience  shows  that  many  lawyers  will  not  comply  with  rules 
unless  they  have  to.  The  proposed  bill  would  waste  the  time  of 
the  court  without  justification.  We  think  the  present  rule  of  20 
days  sufficient. 

It  is  a  question  of  procedural  policy  in  criminal  cases.  Even 
in  civil  cases  the  words  "through  inadvertence"  are  capable  of 
abuse  in  the  direction  of  plausible  neglect.  Is  this  more  likely  in 
criminal  than  in  civil  cases?    Perhaps. 

If  any  change  is  to  be  made  along  the  lines  of  House  502  we  are 
positive  in  our  opinion  that  the  words  "through  inadvertence" 
should  be  retained. 
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HOUSE  355,  TO  PROVIDE  A  LIEN  FOR  HOSPITALS  FOR 

SERVICES  TO  PERSONS  INJURED  AS  A 

RESULT  OF  ACCIDENT 

(Referred  by  Resolves,  Chapter  54) 

The  substance  of  this  proposal  was  referred  to  the  Judicial  Coun- 
cil in  1931  with  request  for  a  report.  The  Council's  report  appears 
in  its  7th  report  (in  that  year),  p.  36,  as  follows: 

"The  policy  of  this  state  has  been  to  restrict  liens  to  tangible  property  with 
a  fixed  situs.  To  extend  liens  to  anything  so  transitory  as  a  claim  for  personal 
injury  seems  to  us  open  to  grave  objection.  Particularly  is  this  true  of  an  act 
which  creates  a  property  right  in  the  claim,  sets  up  no  machinery  for  testing 
it  out,  but  instead  allows  the  Henor  to  remain  passive  and  delay  settlement. 
This  is  likely  to  increase  court  congestion.  In  cases  of  doubtful  or  disputed 
liabihty,  we  see  no  reason  why  a  hospital,  though  a  charity,  should  be  made 
first  mortgagee  by  law. 

"We  do  not  recommend  the  passage  of  [the  bill]  or  of  any  other  legislation 
creating  a  lien  for  hospitals." 

A  majority  of  the  present  members  of  the  Council  are  of  the 
same  opinion  and  do  not  recommend  the  passage  of  House  355. 

They  also  call  attention  to  the  fact  that  G.  L.  Chapter  117, 
Section  24,  now  provides  hospitals  with  a  right  to  apply  to  and 
proceed  against,  a  city  or  town  for  the  reasonable  cost  of  services 
"for  the  relief  of  a  person  in  need  of  public  assistance."  (See 
also  Symes  Arlington  Hospital  v.  Arlington,  192  Mass.  162.)  The 
creation  of  a  lien  would,  therefore,  provide  a  double  security  in 
such  cases. 

A  minority — Judge  Fenton,  Judge  Adlow  and  Mr.  Bartlett — 
are  in  favor  of  creating  a  lien. 


HOUSE  1387 

(Referred  by  Resolves,  Chapter  63) 

This  is  entitled: 
"An  Act  giving  the  probate  courts  jurisdiction  in  equity  of  all  matters 

AND  controversies  BETWEEN   HUSBANDS  AND  WIVES  AND  FORMER  HUSBANDS 
AND  WIVES." 

It  reads: 

"Section  6  of  chapter  215  of  the  General  Laws  is  hereby  amended  by  striking 
out  the  second  sentence,  as  appearing  in  section  1  of  chapter  237  of  the  acts  of 


26  JUDICIAL  COUNCIL  P.D.  144 

1933,  and  inserting  in  place  thereof  the  following  sentence: — They  shall  also 
have  jurisdiction  in  equity  oj  all  matters  and  controversies  between  a  husband 
and  wife  and  a  divorced  husband  and  wife,  including  jurisdiction  to  enforce 
foreign  judgments  for  support  of  a  wife  or  of  a  wife  and  minor  children  against 
a  husband  who  is  a  resident  or  inhabitant  of  this  commonwealth,  upon  petition 
of  the  wife  filed  in  the  county  of  which  the  husband  is  a  resident  or  inhabitant." 

We  do  not  recommend  the  bill.  It  does  not  "strike  out"  the 
sentence  in  Section  6,  referred  to,  but  repeats  it  with  the  words 
in  italics  above  inserted.  Those  words,  "of  all  matters  and  contro- 
versies between  husband  and  wife  and  a  divorced  husband  and 
wife,"  are  broad  and  vague  enough  to  change  the  law  generally  as 
to  suits  between  husband  and  wife.  The  law  as  to  litigation  be- 
tween husbands  and  wives  before  and  after  divorce  both  at  law 
and  in  equity  is  discussed  and  explained  in  the  very  recent  case 
of  Prahl  V.  Prahl,  1957  Advance  Sheets  319-323,  decided  February 
28,  1957.  See  also  Ricker  v.  Ricker,  248  Mass.  549,  and  other  cases 
cited  in  the  Prahl  opinion. 

The  words  in  italics  would  also  cause  confusion  in  the  Uniform 
Reciprocal  Enforcement  of  support  jurisdiction  which  was  trans- 
ferred from  the  probate  courts  to  the  district  courts  under  G.  L. 
Chapter  273A  by  Chapter  556  of  1954.  Without  discussing  other 
objectionable  aspects  of  the  inserted  words  and  their  effect  on 
other  parts  of  the  law  we  oppose  the  bill  as  drawn. 

We  understand,  however,  that  the  real  purpose  of  the  bill,  al- 
though not  adequately  expressed,  was  simply  to  establish  concur- 
rent jurisdiction  of  the  Probate  Court  in  equity  of  controversies 
over  property  after  a  divorce  has  become  absolute  so  that  the  parties 
are  no  longer  husband  and  wife.  Before  that  the  court  can  deal 
with  property  questions  incidental  to  the  proceedings.  The  ques- 
tions of  jurisdiction  are  discussed  in  MacLennan  v.  MacLennan, 
311  Mass.  709,  at  pp.  711-713,  and  Yurkanis  v.  Yurkanis,  321  Mass. 
375,  at  p.  380  (both  Probate  Court  cases  referred  to  in  the  Prahl 
opinion).  In  the  Yurkanis  case  the  court  said: 

"It  is  established  that  there  is  jurisdiction  in  equity  of  suits  between  husband 

and  wife  to  secure  his  or  her  separate  property." 

This  statement  was  quoted  in  Ramsey  v.  Ramsey,  335  Mass.  1957 
Ad.  Sh.  189,  190,  followed  by  the  statement: 

"The  jurisdiction  of  the  Superior  Court  over  controversies  between  husband 
and  wife  concerning  the  ownership  of  property  is  independent  of  the  power  of 
the  Probate  Court  or  the  Superior  Court  in  divorce  proceedings  and  matters 
incidental  thereto.  Patterson  v.  Patterson,  197  Mass.  112,  117-118." 

The  mere  fact  of  divorce  does  not  seem  a  suflScient  reason  for 
ending  concurrent  jurisdiction  to  settle  a  property  dispute  even  if  it 
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involves  a  little  general  equity  rather  than  incidental  equity.  Its 
existence  in  the  local  probate  court  may  be  convenient  for  every- 
body. For  this  reason  we  submit  the  following : 

DRAFT  ACT 

Section  6  of  Chapter  215  of  the  General  Laws  is  hereby  amended  by  adding  at 
the  end  of  the  second  sentence  the  words,  "they  shall  also  have  concurrent  juris- 
diction in  equity  of  controversies  over  property  between  persons  who  have  been 
divorced  after  the  divorce  decree  has  become  absolute." 


APPENDIX  A  OF  H.  3136  (REPORT  OF  COMMISSION 
ON  INTERSTATE  COOPERATION) 

An  Act  relative  to  the  jurisdiction  and  enforcement  of 
support  orders  and  the  transfer  of  proceedings  under 
the  uniform  reciprocal  enforcement  of  support  act. 

(Referred  by  Resolves,  Chapter  105) 

The  effectiveness  of  the  Uniform  Reciprocal  Enforcement  of 
Support  Act  (G.  L.  273  A)  since  the  transfer  of  the  jurisdiction 
from  the  probate  to  the  district  courts  (which  have  the  enforce- 
ment facilities  lacking  in  the  probate  courts)  has  been  striking. 
In  the  year  ending  June  30,  1956  about  $300,000.  was  collected. 
This  increased  to  over  $600,000.  in  the  year  ending  June  30,  1957. 
To  make  it  still  more  effective  the  Commission  above  mentioned 
recommends  in  its  report  (p.  49)  amendments  of  Sections  6  and 
10  and  12  of  Chapter  273  A.  The  present  Section  6  now  reads, 
"Section  6.    Duty  of  Support,  How  Enforced. 

"The  duty  of  support  shaU  be  enforceable  by  petition  filed  in  a  district  court, 
irrespective  of  the  relationship  between  the  obligor  and  the  obligee.  Any  pro- 
ceeding hereunder  shall  be  commenced  in  a  district  court  within  whose  juris- 
diction the  obhgee  is  an  inhabitant  or  a  resident.  (1951,  657,  §  1;  1954,  556, 
§  1,  appvd.  June  3,  1954;  effective  on  Oct.  1,  1954.)" 

The  proposed  act  adds  to  Section  6  the  sentence, 

"The  court  shall  enforce  all  duties  of  support  under  this  chapter  notwith- 
standing that  a  court  of  this  or  any  other  state  has  heretofore  made  a  support 
order  and  has  continuing  jurisdiction." 

The  present  Section  10  reads, 

"Section  10.    Powers  of  Local  Court  When  Duty  of  Support  Found. 

"When  this  commonwealth  is  a  responding  state,  and  the  court  finds  a  duty 
of  support,  it  may  order  the  respondent  to  furnish  support  or  reimbursement 
therefor  in  a  reasonable  amount,  and  subject  the  property  of  the  respondent 
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to  such  order.    (1951,  657,  §  1;  1954,  556,  §  1,  appvd.  June  3,  1954;  effective 
on  Oct.  1,  1954.)" 

The  proposed  act  adds  the  sentence, 

"The  courts  of  all  other  counties  or  judicial  districts  of  this  commonwealth 
shall  likewise  enforce  the  order  and  upon  doing  so  shall  inform  the  court  of 
the  county  or  judicial  district  first  making  the  order." 

The  present  Section  12  reads, 

"Section  12.  In  addition  to  the  foregoing  powers,  the  court,  when  the 
commonwealth  is  a  responding  state,  may  subject  the  respondent  to  such 
terms  and  conditions  as  it  deems  proper  to  assure  compliance  with  its  orders, 
and  may  require  the  respondent  to  make  payments  at  specified  intervals  t-o 
a  probation  officer  assigned  by  the  court,  and  punish  a  respondent  who  violates 
any  order  of  the  court  to  the  same  extent  as  is  provided  by  law  for  contempt 
in  any  other  suit  or  proceeding." 

The  proposed  act  adds  the  following, 

"If  the  court  after  pursuiiig  the  above  procedures  is  still  unable  to  obtain 
jurisdiction  of  the  respondent  or  his  property  but  discovers  that  the  respondent 
or  his  property  may  be  found  in  another  county  or  judicial  district  of  this 
commonwealth,  the  court  may  forward  the  papers  received  from  the  court  of 
the  initiating  state  to  a  court  in  the  other  county  or  judicial  district  and  shall 
inform  the  court  in  the  initiating  state  that  it  has  done  so.  Thereupon  the 
court  of  the  other  county  or  judicial  district  shall  give  a  receipt  for  the  papers 
and  thereafter  it  shall  have  the  duties  imposed  by  this  chapter." 

These  proposals  are  substantially  similar  to  Section  2A  of  Chap- 
ter 218  of  the  General  Laws. 

We  think  the  proposed  additions  quoted  explain  and  justify 
themselves  and,  therefore,  recommend  the 

DRAFT  ACT 

As  printed  in  Appendix  A  (pp.  50-51  of  House  3136),  omitting  from  the  pro- 
posed addition  to  Section  12  the  words  "after  pursuing  the  above  procedures" 
and  the  word  "still"  in  the  first  line,  printed  above  in  italics,  so  that  the  line 
will  read,  "If  the  court  is  .  .  ." 


HOUSE  — No.  2585 

(Referred  by  Resolves,  Chapter  36) 

An  Act  providing  that  the  doctrine  of  res  ipsa  loquitur  shall 

BE  applicable  IN  ACTIONS  FOR  DAMAGES  CAUSED  BY  BLASTING  OR 
THE  KEEPING  OF  EXPLOSIVES. 

Chapter  148  of  the  General  Laws  is  hereby  amended  by  striking 
out  section  19,  as  amended  by  section  28  of  chapter  550  of  the  acts 
of  1948,  and  inserting  in  place  thereof  the  following  section: — 
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Section  19.  Before  the  issue  of  a  permit  to  use  an  explosive 
in  the  blasting  of  rock  or  any  other  substance  as  prescribed  by  the 
department,  the  applicant  for  the  permit  shall  file  with  the  clerk 
of  the  city  or  town  where  the  blasting  is  to  be  done  a  bond  running 
to  the  city  or  town,  with  sureties  approved  by  the  treasurer  thereof, 
for  such  penal  sum,  not  exceeding  ten  thousand  dollars,  as  the 
marshal  or  the  officer  granting  the  permit  shall  determine  to  be 
necessary  in  order  to  cover  the  risk  of  damage  that  might  ensue 
from  the  blasting  or  its  keeping  therefor;  provided,  that  the  mar- 
shal or  the  officer  granting  the  permit  may  determine  that  a  single 
and  blanket  bond  in  a  penal  sum  not  exceeding  fifteen  thousand 
dollars  is  sufficient  to  cover  the  risk  of  damage  from  all  blasting 
operations  of  the  applicant,  either  under  the  permit  so  issued  or 
under  future  permits  to  use  explosives  in  blasting  operations.  The 
bond  shall  be  conditioned  upon  the  payment  of  any  loss,  damage 
or  injury  resulting  to  persons  or  property  by  reason  of  such  blast- 
ing or  keeping,  and  the  doctrine  of  res  ipsa  loquitur  shall  apply 
in  all  actions  for  loss,  damage  or  injury  resulting  to  persons  or 
property  brought  under  this  section  by  reason  of  such  blasting 
or  keeping.  Such  applicant  shall  pay  to  said  clerk  at  the  time  of 
filing  of  the  said  bond  the  fee  provided  by  clause  (15)  of  section 
thirty-four  of  chapter  two  hundred  and  sixty-two. 

This  bill,  like  many  others,  is  drawn  in  such  a  way  that  it  seems 
on  first  reading  to  propose  a  new  section  but  it  simply  adds  a  few 
new  italicized  lines  above  at  the  end  of  a  section  which  has  been 
law  for  many  years. 

We  do  not  recommend  the  bill. 

In  the  first  place,  we  do  not  think  the  legislature  should  be  asked 
to  legislate  for  Massachusetts  in  Latin  words  which  are  unintelligi- 
ble to  laymen  and  often  misunderstood  even  by  lawyers. 

Second.  It  has  been  called  to  our  attention  that  the  proposed 
added  words  seem  entirely  out  of  place  in  the  section  which  has 
nothing  to  do  with  an  action  for  damages  from  blasting,  etc.,  but 
merely  provided  for  an  indemnity  bond  as  security  for  payment  of 
judgments  in  such  actions  after  the  judgments  have  been  obtained. 
(See  Jenkins  v.  A.  G.  Tomasello  &  Son,  Inc.,  286  Mass.  180.) 

Third.  Aside  from  these  considerations,  the  Latin  words  "res 
ipsa  loquitur"  mean  "the  thing  speaks  for  itself,"  but  they  do  not 
specify  what  or  how  much  they  speak  for  themselves  when  applied 
to  practical  circumstances.  There  appears  to  be  some  rather  loose 
thinking,  talking  and  occasional  writing  about  the  Latin  phrase. 
As  applied  to  accidents  it  does  not  create  a  cause  of  action  for 
damages.     It  is  simply  a  short  catch  phrase  to  describe  a  rule 
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of  evidence  that  after  there  has  been  preliminary  proof  of  certain 
facts  in  certain  cases  those  facts  may  warrant  an  inference  of  negli- 
gence as  part  of  the  other  evidence  in  the  case  unless  that  inference 
is  answered  by  other  evidence.  As  stated  by  the  court  in  Reardon 
V.  Boston  El.  Ry.,  247  Mass.  124,  at  p.  126,  in  the  opinion  by 
Chief  Justice  Rugg  "the  mere  occurrence"  of  an  accident  such  as 
a  collision  "is  not  in  itself  evidence  of  negligence."  As  to  the 
principle  of  res  ipsa  loquitur  "it  may  generally  be  said  that  the 
principle  only  applies  when  the  direct  cause  of  the  accident,  and 
so  much  of  the  surrounding  circumstances  as  was  essential  to  its 
occurrence,  were  within  the  sole  control  and  management  of  the 
defendants  or  their  servants,  so  that  it  is  not  unfair  to  attribute 
to  them  a  prima  facie  responsibility  for  what  happened." 

In  applying  the  law  in  a  blasting  case  in  Dolham  v.  Peterson, 
297  Mass.  479,  where  there  was  no  direct  trespass  on  the  plain- 
tiff's premises  by  flying  stones  or  other  objects,  as  in  Hakkila  v. 
Old  Colony  Broken  Stone  and  Concrete  Co.,  264  Mass.  447,  the 
court  (again  speaking  through  Chief  Justice  Rugg)  quoted  from  the 
Tomasello  case  above  cited, 

"By  the  common  law  one  carrying  on  blasting  operations  is  liable  for  all 
direct  injuries  to  the  person  or  property  of  another,  but  in  the  absence  of  neg- 
ligence is  not  liable  for  consequential  harm  such  as  concussion — ^whether  there 
was  negligence  in  the  blasting  was  a  question  of  fact — the  burden  of  proof  was 
on  the  plaintiff."  In  that  case  the  damage  claimed  was  cracks  in  the  plaintiff's 
house  as  to  which  there  was  evidence  that  they  were  due  to  shrinkage,  etc. 

This  was  quoted  and  applied  to  a  case  of  escaping  water  in 
Goldman  v.  Boston,  274  Mass.  229  (at  p.  230),  and  again  in  a 
case  of  escaping  gas  in  1953  in  Musolino  Loconte  Co.  v.  Boston 
Consolidated  Gas  Co.,  330  Mass.  161.  In  the  latter  case  the  court 
closed  its  opinion  as  follows: 

"It  is  hardly  necessary  to  emphasize  that  if  the  case  disclosed  any  evidence 
beyond  the  bare  facts  of  a  break  and  escape  of  gas  a  quite  different  question 
would  be  presented.  .  .  .  The  doctrine  of  Rylands  v.  Fletcher,  L.  R.  3  H.  L. 
330,  does  not  apply  to  this  case.  All  of  our  precedents  proceed  upon  the  ground 
that  negligence  must  be  shown.  There  is  no  liability  without  fault  in  cases  of 
this  kind.   HoUy  v.  Boston  Gas  Light  Co.,  8  Gray,  123,  126,  131." 

In  addition  to  what  is  said  in  the  opinions  cited,  as  to  the 
standards  of  care  and  the  varied  conditions  and  causes  of  accidental 
damage,  by  G.  L.  Chapter  148,  Sections  9  and  10,  the  Board  of 
Fire  Prevention  in  the  Department  of  Public  Safety  is  required 
to  establish  rules  and  regulations.  Sections  49-70  of  these  regu- 
lations in  regard  to  blasting  state  the  ofiBcial  mandatory  Massachu- 
setts standards  of  care  which  accompany  blasting  permits. 
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Bulletin  442,  issued  by  the  Federal  Bureau  of  Mines  in  1942 
on  ''Seismic  Effects  of  Quarry  Blasting,"  contains  a  study  based 
upon  data  collected  from  records  of  several  hundred  tests  con- 
ducted at  28  stone  quarries  situated  in  11  Southern  and  Eastern 
States,  in  a  lime  stone  mine,  and  in  20  residential  structures  of 
various  types  (see  p.  80).  On  page  60  is  a  report  on  "Structural 
Damage  from  Vibration." 

"A  common  complaint  near  blasting  operations  is  that  plaster  has  been 
cracked,  but  plaster  may  crack  from  many  causes  other  than  vibration.  The 
types  and  causes  of  defects  are  explained  and  described  in  detail  in  Chapter 
10  of  National  Bureau  of  Standards  Circular  151(51).  A  comprehensive  Ust 
of  reasons  why  walls  and  ceilings  crack  is  given  in  Monthly  Service  Bulletin  44 
of  the  Architects'  Small  House  Service  Bureau  of  the  United  States,  Inc.  (40)." 

The  condition  of  a  building  and  the  "surrounding  circumstances" 
which  have  contributed  to  a  specially  vulnerable  condition  as  the 
cause  of  the  accident  are  not  within  the  "sole  control"  of  the 
blaster,  so  that  the  Latin  phrase  does  not  come  into  operation 
in  an  accident  case  unless  there  is  evidence  of  negligence  in  the 
blasting  operation. 

In  these  days  blasting  has  become  a  public  necessity — like  the 
use  of  dangerous  cars  on  the  highways  and  safety  rules  are  needed, 
but  negligence  is  still  the  essential  basis  of  our  law  of  liability. 

It  has  been  said  that  the  plaintiff  cannot  ascertain  evidence  of 
negligence  in  concussion  cases.  We  call  attention  to  the  fact  that 
the  bill  recommended  in  this  report  for  oral  depositions  of  parties 
and  their  agents  for  discovery  before  trial  will  provide  a  better 
opportunity  for  both  parties  to  secure  evidence  in  such  cases  if  it 
exists. 

We  have  discussed  this  matter  at  length  because  the  cases  and 
regulations  cited  show  that  the  proposal  to  insert  the  phrase  "res 
ipsa  loquitur"  in  our  statutory  law  indicates  a  misunderstanding 
of  the  rule  of  evidence  thus  described  which  already  operates 
without  statute  properly  understood  as  a  rule  of  evidence  in  blast- 
ing cases  as  in  other  cases  so  that  no  legislation  is  necessary  and 
its  insertion  would  be  meaningless. 
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HOUSE  2343,  RELATIVE  TO  CERTAIN  ACTIONS  FOR  THE 
SPECIFIC  PERFORMANCE  OF  ORAL  CONTRACTS 

(Referred  by  Resolves,  Chapter  1^6) 

The  present  provisions  of  the  Statute  of  Frauds  in  Massachusetts 
with  regard  to  land  provide  as  follows  (G.  L.,  C.  259,  §  1) : 

"No  action  shall  be  brought:  *  *  ^'  Fourth,  Upon  a  contract  for  the  sale 
of  land,  tenements,  or  hereditaments  or  of  any  interest  in  or  concerning  them; 
*  *  *  Unless  the  promise,  contract  or  agreement  upon  which  such  action  is 
brought,  or  some  memorandum  or  note  thereof,  is  in  writing  and  signed  by 
the  party  to  be  charged  therewith  or  by  some  person  thereunto  by  him  law- 
fully authorized." 

Over  the  years,  courts  of  equity  have  developed  an  exception  to 
this  provision  to  prevent  the  unconscionable  use  of  this  statute  when 
there  has  been  part  performance  of  contracts  for  the  sale  of  land 
which  will  take  them  out  of  the  statute.  House  No.  2343  would 
limit  this  doctrine  providing  as  follows: 

"Section  1  of  chapter  259  of  the  General  Laws  is  hereby  amended  by  striking 
out  clause  Fourth  and  inserting  in  place  thereof  the  following  clause: — 

"Fourth,  Upon  a  contract  for  the  sale  of  lands,  tenements  or  hereditaments 
or  of  any  interest  in  or  concerning  them,  and  no  suit  for  specific  performance 
upon  an  oral  contract  for  the  sale  of  lands,  tenements  or  hereditaments  or  any 
interest  in  or  concerning  them  shall  be  maintained  thereon  by  an  alleged  pur- 
chaser on  the  grounds  that  said  contract  has  been  partially  performed  unless 
it  shall  appear: — (a)  that  said  alleged  purchaser  has  made  alterations,  changes 
in,  or  repairs  to  the  premises  involved  in  such  contract  at  a  cost  of  not  less 
than  one  thousand  dollars  for  labor  and  materials  actually  paid  by  said  al- 
leged purchaser  himself,  and  that  said  alterations,  changes  and  repairs  were 
made  in  reliance  upon  said  oral  contract;  or  (6)  that  not  less  than  fifty  per 
centum  of  the  agreed  purchase  price  for  said  lands,  tenements  or  heredita- 
ments or  any  other  interest  in  or  concerning  them,  has  been  paid  by  the  al- 
leged purchaser  exclusive  and  independently  of  any  sum  or  sums  of  money 
paid  by  him  for  rent  or  for  use  and  occupation  of  the  alleged  premises." 

We  do  not  recommend  this  bill.  In  many  states,  possession  taken 
by  the  purchaser  with  the  consent  or  acquiescence  of  the  vendor  is 
held  sufficient  part  performance  to  warrant  specific  enforcement 
of  the  contract.  But  in  Massachusetts  the  doctrine  of  part  per- 
formance is  already  limited  as  strictly  as  in  any  jurisdiction  where 
the  doctrine  is  recognized  at  all.  Specific  performance  in  Massachu- 
setts is  justified  only  when,  in  addition  to  occupancy  of  the  prem- 
ises, improvements  "have  been  induced  by  the  contract,  and  in 
reliance  upon  its  performance,  and  such  that  adequate  compensa- 
tion could  not  be  made  for  them  by  the  defendant  except  by  the 
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conveyance  of  the  premises."  Burns  v.  Daggett,  141  Mass.  368,  at 
373,  6  N.  E.  727.  See  2  Williston  on  Contracts,  Revised  Edition 
1936,  S.  494.  Such  is  still  the  law  in  Massachusetts.  Fisher  v.  Mac- 
Donald,  1955,  332  Mass.  727,  127  N.  E.  2d  484. 

The  sole  effect  of  House  No.  2343  would  be  to  set  definite 
amounts  which  must  be  paid  by  the  purchaser  for  alterations, 
changes  and  repairs,  or  a  definite  percentage  of  the  agreed  price 
which  must  be  paid  by  him,  in  order  to  justify  part  performance. 
We  do  not  favor  an  attempt  to  crystallize  in  exact  figures  the  ex- 
tent of  the  change  of  situation  or  part  performance  which  can 
create  an  estoppel.  We  believe  the  provisions  of  the  Massachusetts 
law  on  this  subject  are  already  strict  enough.  For  these  reasons 
we  do  not  recommend  the  enactment  of  House  No.  2343. 


ANSWERS  TO  INTERROGATORIES 

The  Council  has  received  the  following  suggestion  in  a  letter 
from  a  judge  of  a  District  Court: 

"Since  last  September  I  have  been  sitting  in  the  Superior  Court  to  hear 
motor  tort  cases. 

"Interrogatories  are  generally  filed  by  both  parties  and  the  parties  are  gen- 
erally questioned  at  the  trial  on  their  answers,  particularly  on  the  issues  of 
negligence  and  damages.  The  practice  of  attorneys  is  to  have  the  answers  Veri- 
fied by  a  written  declaration  that  it  is  made  under  the  penalties  of  perjury.' 
G.  L.  268/ la.    Rarely  is  the  date  of  the  verification  set  forth  in  the  answers. 

"The  date  of  the  verification  is  many  times  important  and  frequently  the 
subject  of  lengthly  cross-examination.  This  time  consuming  factor  in  trials 
could  be  easily  eliminated  by  an  amendment  to  the  statute  requiring  the  date 
of  the  verification  to  be  set  forth  as  was  the  practice  when  an  oath  was  taken 
by  a  notary  public.  The  date  as  bearing  on  the  commencement  of  the  run- 
ning of  the  statute  of  limitations  could  also  be  important  in  any  prosecution 
for  perjury.  G.  L.  268/1." 

We  think  the  waste  of  time  and  delay  in  a  trial  thus  described 
is  absurd  and  should  be  stopped  as  soon  as  possible. 

Section  62  of  Chapter  231  provides  that  the  answers  to  interroga- 
tories "shall  be  in  writing  under  oath."  Chapter  268/la  (referred  to 
in  the  judge's  letter  above)  allows  the  answers  to  be  verified  by  "a 
written  declaration  under  the  penalties  of  perjury"  instead  of  a  for- 
mal oath  before  an  official.  We  think  that  answers  to  interroga- 
tories filed  in  any  court  in  the  Commonwealth  should  state  the  date 
when  the  answers  are  signed. 
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We  recommend  the  following: 

DRAFT  ACT. 

Section  62  of  Chapter  231  of  the  General  Laws  is  hereby  amended  by  insert- 
ing after  the  word  "writing"  in  the  first  line  thereof  the  words  "and  shall  state 
the  date  on  which  the  answers  are  signed"  so  that  the  line  thus  amended  will 
read: 

"The  answers  shall  be  in  writing  and  shall  state  the  date  on  which  the 

answers  are  signed  on  oath." 

As  time  may  be  wasted  in  trials  every  day  until  this  change  takes 
effect  we  think  that  in  these  days  of  "congestion"  the  act  might 
well  be  made  to  take  effect  in  30  days. 


H.  1565  AND  H.  2074  RELATIVE  TO  THE  AMOUNT  OF 
DAMAGES  FOR  DEATH  DUE  TO  NEGLIGENCE 

(Referred  by  Resolves,  Chapters  28  and  29) 

House  1565  provides: 

"An  Act  increasing  the  amount  of  damages  that  may  be  recovered  in 

actions  for  death  due  to  negligence. 

"Section  2C  of  Chapter  229  of  the  General  Laws,  as  most  recently  amended 
by  chapter  250  of  the  acts  of  1951,  is  hereby  further  amended  by  striking  out, 
in  line  8,  the  word  'twenty'  and  inserting  in  place  thereof  the  word: — fifty — 
so  as  to  read  as  follows : — Section  2C.  Except  as  provided  in  sections  one,  two 
and  two  A,  a  person  who  by  his  negligence  or  by  his  wilful,  wanton  or  reckless 
act,  or  by  the  negligence  or  wilful,  wanton  or  reckless  act  of  his  agents  or 
servants  while  engaged  in  his  business,  causes  the  death  of  a  person  in  the 
exercise  of  due  care,  who  is  not  in  his  employment  or  service,  shall  be  liable 
in  damages  in  the  sum  of  not  less  than  two  thousand  nor  more  than  fifty 
thousand  dollars,  to  be  assessed  with  reference  to  the  degree  of  his  culpability 
or  of  that  of  his  agents  or  servants,  to  be  recovered  in  an  action  of  tort,  com- 
menced, except  as  provided  by  sections  four  and  ten  of  chapter  two  hundred 
and  sixty,  within  two  years  after  the  injury  which  caused  the  death  by  the 
executor  or  administrator  of  the  deceased,  to  be  distributed  as  provided  in 
section  one." 

House  2074  provides: 

"Section  2C  of  Chapter  229  of  the  General  Laws  is  hereby  amended  by  strik- 
ing out  in  line  8,  as  appearing  in  chapter  250  of  the  acts  of  1951,  the  words 
'nor  more  than  twenty  thousand  dollars.'  " 

We  do  not  recommend  either  of  these  bills. 
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Liability  for  negligently  causing  death  is  not  a  common  law 
cause  of  action  in  Massachusetts.   It  is  purely  statutory.   This  was 
decided  more  than  100  years  ago,  in  1848,  in  Carey  v.  Berkshire 
R.R.,  1  Cush.  475.    The  early  statutes  created  the  liability  as  a 
penalty  to  be  recovered  by  indictment  to  the  use  of  the  Executor 
or  Administrator  of  the  deceased  person,  for  the  benefit  of  his 
widow  and  heirs  (see  St.  1840,  C.  80).   As  the  court  said  (p.  480) : 
"A  limited  penalty  is  imposed,  as  a  punishment  of  carelessness  in  common 
carriers.    And  as  this  penalty  is  to  be  recovered  by  indictment,  it  is  doubtless 
to  be  greater  or  smaller,  within  the  prescribed  maximum   and   minimum, 
according  to  the  degree  of  blame  which  attaches  to  the  defendants,  and  not  ac- 
cording to  the  loss  sustained  by  the  widow  and  heirs  of  the  deceased.    The 
penalty,  when  thus  recovered,  is  conferred  on  the  widow  and  heirs,  not  as 
damages  for  their  loss,  but  as  a  gratuity  from  the  commonwealth." 

The  later  additional  procedure  of  a  civil  action  of  tort,  as  an 
alternative  for  indictment,  as  pointed  out  by  the  court  in  Hudson 
V.  Lynn  &  Boston  R.R.,  185  Mass.  510,  at  p.  518,  did  not  change 
the  punitive  nature  of  the  damages.  In  Duggan  v.  Bay  State  Ry., 
230  Mass.  370,  Chief  Justice  Rugg  said  (at  p.  376) : 

"All  our  statutes are  penal  in  their  nature Under  some  of  our 

statutes  recovery  also  may  be  had  by  indictment.    Damages  are  assessed,  not 

according  to  the  injury  done  but  with  reference  to  the  degree  of  culpability 

of  those  negligently  causing  the  death  of  another." 

Case  after  case  and  opinion  after  opinion  have  recognized  and 
applied  this  continuous  legislative  policy  in  our  death  statutes. 
See  Brooks  v.  Fitchburg  &  Leominster  St.  Ry.,  200  Mass.  8; 
Boot  Mills  V.  B.  &  M.  R.R.,  218  Mass.  582,  587-8;  Johnston  v. 
Bay  State  Ry.,  222  Mass.  583,  at  p.  584;  Putnam  v.  Savage,  244 
Mass.  83,  and  other  cases  cited  in  the  opinions. 

In  accordance  with  this  punitive  nature,  as  in  other  penal 
statutes,  maximum  and  minimum  limits  are  provided  for  the  puni- 
tive damages.  The  statutes  have  continued,  through  all  the  revi- 
sions and  extensions,  to  retain  the  test  of  "degree  of  culpability" 
with  a  minimum  and  maximum  limit.  To  change  this  long  stand- 
ing policy  by  removing,  or  largely  extending  the  maximum  limit 
might  have  unforeseen  and  unfortunate  consequences,  not  in  the 
public  interest  as  the  world  gets  more  dangerous  for  everybody. 
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HOUSE  2327 

(Referred  by  Resolves,  Chapter  59) 

This  bill  is  entitled : 

"An  Act  providing  for  the  determination  by  district  courts  of  the 
rights   of   certain   injured   employees    to   compensation    under   the 

workmen's    COMPENSATION    ACT." 

It  provides: 

"Section  7  of  chapter  152  of  the  General  Laws,  as  most  recentlj^  amended  by 
section  6  of  chapter  314  of  the  acts  of  1953,  is  hereby  further  amended  by 
adding  at  the  end  the  following: — Any  injured  employee,  who  has  filed  a  claim 
for  compensation  as  required  by  section  forty-nine,  may  if  the  insurer  denies 
his  claim,  or  if  he  and  the  insurer  fail  to  reach  an  agreement  for  compensation 
within  thirty  days  of  the  filing  of  such  claim,  file  a  petition  in  the  district 
court  for  the  district  wherein  he  resides  or  was  employed  praying  that  his  rights 
to  compensation  be  determined.  The  decision  of  such  court  shall  be  enforceable 
under  section  eleven." 

The  majority  of  the  Council  do  not  recommend  the  bill.  (Judge 
Adlow  dissenting.) 

Section  7  (as  amended)  now  provides: 

"Hearing  by  One  Member. — If  the  insurer  and  the  injured  employee  fail 
to  reach  an  agreement  in  regard  to  compensation,  or  if  they  have  reached 
such  an  agreement,  which  has  been  signed  and  filed  in  accordance  with  this 
chapter,  and  compensation  has  been  paid  or  is  due  in  accordance  therewith, 
and  the  parties  thereto  then  disagree  as  to  the  continuance  of  any  weekly 
payments  under  such  agreement,  either  party  may  notify  the  division,  which 
shall  thereupon  assign  the  case  for  hearing  by  a  member  thereof.  (1911,  751, 
III,  sec.  5;  1912,  571,  sec.  10;  1914,  708,  sec.  9;  1917,  297,  sec.  2;  1953,  314, 
sec.  6,  appvd.  and  effective  on  May  1,  1953.)" 

Section  7  dates  from  Chapter  297  of  1917,  Section  2  which  sub- 
stituted a  hearing  before  a  member  of  the  board  for  the  earlier 
appointment  of  a  committee  of  arbitration. 

A  compensation  claim  is  not  an  action  by  the  employee  against 
his  employer  or  against  the  insurer.  As  stated  by  Chief  Justice  Rugg 
in  Gould's  case,  215  Mass.  480  at  p.  481 : 

"The  employee  has  no  immediate  relation  to  the  insurer.  He  is  the  bene- 
ficiary under  a  contract  between  the  employer  and  the  insurer." 

See  also  Pavasuk's  case,  217  Mass.  589,  592. 

In  Devin's  case,  236  Mass.  588,  593,  Chief  Justice  Rugg  said : 

"The  rights  of  the  employee — arise  wholely  out  of  the  Workmen's  Compen- 
sation Act.  The  Act  establishes  a  status — from  which  flow  certain  obligations 
and  rights  for  employer,  employee  and  insurer — susceptible  of  enforcement 
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exclusively  through  the  procedure  set  forth  in  the  Act — .  It  is  neither  an  action 
at  law  nor  a  suit  in  equity." 

In  Royal's  case,  286  Mass.  374,  at  p.  378,  the  court  again  said: 

"The  Workmen's  Compensation  Act  was  a  new  kind  of  legislation  in  this 
Commonwealth.  It  differed  in  ahnost  every  essential  particular  from  existing 
equitable  or  common  law  remedies. — It  provided  a  procedure  all  its  own, 
Gould's  case,  215  Mass.  480,  Johng  v.  Duncan  218  Mass.  346,  349.  Its  purpose 
and  scope  make  plain  that  the  legislative  interest  in  enacting  it  was  to  cover 
the  whole  field  to  which  the  statute  relates  and  supersede  all  other  provisions 
of  law  touching  the  subject." 

See  also  Conlon  v.  Lawrence,  299  Mass.  528,  at  p.  532. 

We  have  quoted  these  passages  to  show  the  clearly  established 
procedural  policy  of  the  Compensation  Act  to  keep  the  original 
jurisdiction  of  compensation  claims  based  not  on  negligence,  but 
on  their  relation  to  a  business,  out  of  the  courts  and  in  the  accident 
board,  providing  access  to  a  court  only  for  purposes  of  appellate 
review  of  proceedings  of  the  board  or  its  members.  Various  bills 
have  been  proposed  in  recent  years  which  would  seem  to  break  down 
that  policy  by  inconsistent  whittling  provisions  to  bring  original 
jurisdiction  of  industrial  accidents  back  to  the  courts,  although  the 
substantive  ground  of  such  claims  was  fundamentally  changed  by 
the  Compensation  Act.  The  proposed  bill  (S.  277)  seems  to  us  one 
of  this  kind  inconsistent  with  the  policy  of  the  Compensation  Act. 
It's  quite  different  from  the  recent  chapter  693  of  1957  which  deals 
merely  with  appellate  procedure. 

Minority  Report  of  Chief  Justice  Adlow 

I  cannot  agree  with  the  majority  of  the  Council  in  its  opposition 
to  the  proposal  to  transfer  to  the  district  courts  of  the  Common- 
wealth the  right  to  hear  Workmen's  Compensation  claims. 

While  the  Supreme  Judicial  Court  has  on  numerous  occasions 
made  reference  to  the  fact  that  proceedings  before  the  Industrial 
Accident  Board  are  neither  legal  nor  equitable  in  form  or  sub- 
stance, and  that  they  have  a  special  character,  the  bold  fact  re- 
mains that  there  is  little  to  distinguish  the  adjudication  of  Work- 
men's Compensation  claims  from  the  routine  automobile  accident 
case. 

When  the  Workmen's  Compensation  law  was  originally  passed, 
little  tort  litigation  was  handled  in  the  district  courts.  A  great 
many  champions  of  the  Workmen's  Compensation  idea  were 
avowed  opponents  of  the  courts  and  felt  that  the  workmen's 
interests  would  be  better  protected  by  a  board  administered  by 
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laymen  rather  than  professionals.  Notwithstanding  this  avowed 
policy  to  keep  the  field  of  Workmen's  Compensation  separate  and 
apart  from  our  common  law  and  equity  systems,  Supreme  Judicial 
Court  decisions  reveal  that  an  amazing  amount  of  litigation  in- 
volving Workmen's  Compensation  claims  has  been  processed 
through  our  courts. 

Today  the  decisions  of  our  highest  court  on  Workmen's  Com- 
pensation constitute  an  important  part  of  our  jurisprudence.  What 
is  more,  the  industry  of  lawyers  has  been  concentrated  on  develop- 
ing the  entire  subject  matter  as  a  branch  of  our  law.  There  is 
something  incongruous  about  the  proceedings  of  a  board  which 
is  largely  manned  by  non-legal  personnel,  whose  tenure  in  ojfice 
is  short  and  whose  appointment  has  in  no  way  been  based  on  legal 
experience  or  knowledge,  presiding  over  the  trial  of  issues  growing 
out  of  these  compensation  cases.  The  members  of  the  board  as 
now  constituted  rule  on  questions  of  evidence,  construe  statutes, 
and  attempt  to  interpret  Supreme  Judicial  Court  decisions.  The 
demands  of  this  position  provide  a  challenge  for  trained  and 
experienced  lawyers.  If  there  was  a  time  when  public  policy 
dictated  that  non-lawyers  administer  this  act,  that  time  has  long 
since  passed. 

In  1911  when  Workmen's  Compensation  was  inaugurated  in 
this  Commonwealth  our  district  courts  were  largely  manned  by 
part  time  judges,  many  of  whom  were  associated  with  the  em- 
ployer class.  Today  most  of  our  district  courts  are  presided  over 
by  full  time  judges,  who  are  barred  by  law  from  engaging  in 
private  law  practice.  Particularly  noteworthy  is  the  fact  that 
many  of  these  judges  have  been  recruited  from  that  part  of 
our  population  which  is  most  sympathetic  with  labor.  In  view 
of  the  availability  of  this  district  court  system  with  its  trained 
judges,  it  seems  foolhardy  to  perpetuate  a  system  which  is  un- 
able to  meet  the  demands  of  our  times  and  which  is  concerned 
with  work  which  differs  little  from  the  litigation  ordinarily 
handled  by  our  courts. 

Elijah  Adlow 
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HOUSE  — No.  1842 

(Referred  by  Resolves,  Chapter  27) 

An  Act  to  prohibit  the  seizure  on  an  execution  on  a  judg- 
ment AGAINST  A  CITY,  TOWN,  OR  OTHER  POLITICAL  SUBDIVISION 
OF  THE  COMMONWEALTH,  OF  PROPERTY  OWNED  IN  THEIR  OWN 
RIGHT  BY  INDIVIDUAL  INHABITANTS  OF  THE  CITY,  TOWN,  OR 
POLITICAL   SUBDIVISION    OF   THE   COMMONWEALTH. 

"Section  1.  Notwithstanding  any  provision  of  law  to  the  con- 
trary, no  creditor  recovering  judgment  against  a  city,  town,  or 
other  political  subdivision  of  the  commonwealth  shall  have  the 
right  to  enforce  an  execution  issued  upon  such  a  judgment  by 
levy  and  sale  of  the  real  or  personal  property  owned  in  his  own 
right  by  an  inhabitant  of  such  city,  town,  or  political  subdivision 
of  the  commonwealth. 

"Section  2.  So  far  as  the  provisions  of  section  one  of  this  act 
are  applicable  to  judgments  for  amounts  due  on  contracts  entered 
into  by  cities,  towns,  or  other  political  subdivisions  of  the  common- 
wealth, they  shall  apply  only  to  judgments  in  actions  on  such 
contracts  entered  into  from  and  after  the  effective  date  of  this 
act,  but  shall  apply  to  all  other  judgments  against  cities,  towns, 
or  political  subdivisions  of  the  commonwealth  entered  before  or 
after  the  effective  date  of  this  act. 

"Section  3.  If  any  provision  of  this  act,  or  the  application 
thereof  to  any  person  or  judgment  is  held  unconstitutional  or 
otherwise  invalid,  the  remaining  provisions,  and  the  application 
of  the  provisions  of  the  act  to  other  persons,  or  judgments,  shall 
not  be  affected  thereby." 

Discussion 
Beginning  with  a  statement  in  5  Dane's  Abridgment  158,  the 
law  was  settled  in  1837  by  Mr.  Justice  Wilde's  opinion  in  Chase 
V.  Merrimack  Bank,  19  Pick.  564  at  pp.  568-569,  as  follows: 

"This  case  has  been  very  ably  argued,  and  if  the  principal  question  raised 
were  now  to  be  decided  for  the  first  time,  it  might  be  necessary  to  enter  into 
the  discussion  of  the  principles  on  which  it  depends,  more  fully  than  we  now 
deem  it  necessary  to  do.  The  question  is  whether,  on  an  execution  against  a 
town  or  parish,  the  body  or  estate  of  any  inhabitant  may  be  lawfully  taken 
to  satisfy  it.  The  question  appears  to  have  been  settled  in  the  affirmative 
by  a  series  of  decisions,  and  ought  no  longer  to  be  considered  as  an  open 
question. 

"It  is  generally  true  that  an  individual  member  of  an  aggregate  corporation 
is  not  hable  for  any  debts  or  demands  against  it.  But  to  this  principle,  says 
Dane,  our  towns  and  parishes  in  Massachusetts  are  by  immemorial  usage  an 
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exception.     For  on  such  an  execution  the  body  or  estate  of  any  inhabitant 

may  be  taken  to  satisfy  it.    5  Dane's  Abr.  158. 
"The  same  doctrine  is  laid  down  by  Chief  Justice  Parsons,  in  Riddle  v. 

Merrimack  Locks  &c.,  7  Mass.  R.  187;  and  the  sound  reason,  it  is  said,  is, 

that  as  towns,  and  other  such  quasi  corporations,  have  no  corporate  fund, 

and  no  legal  means  of  obtaining  one,  each  corporator  is  liable  to  satisfy  any 

judgment  rendered  against  the  corporation." 

In  1847  in  an  opinion  by  Chief  Justice  Shaw  in  Gaskill  v. 
Dudley  (6  Met.  552-553),  the  court  cited  the  Chase  opinion, 
stated  the  law  and  applied  it  to  school  districts. 

In  Hill  V.  Boston,  122  Mass.  344,  Chief  Justice  Gray  stated 
that  it  was  a  part  of  New  England  common  law.  (See  also  28 
Harvard  Law  Review  at  p.  619,  note.) 

In  that  opinion,  Chief  Justice  Gray  wrote  a  34-page  study  of 
the  history  of  liability  of  towns  and  cities  and  it  was  decided  that 
in  the  absence  of  statute  they  were  not  liable  for  negligence.  This 
leaves  the  contractual  liability.  The  ''Manual  of  the  General  Court" 
shows  that  by  the  1950  census  there  are  a  considerable  number  of 
towns  with  populations  much  less  than  1000  and  others  not  much 
more.  As  stated  in  the  early  case  of  Chase  v.  Merrimack  Bank,  the 
reason  for  the  liability  of  individual  inhabitants  was,  and  is,  that  a 
town — particularly  a  small  town,  parish,  or  school  district^is  a 
group  of  people  with  some  quasi-corporate  powers  but  no  "corpor- 
ate fund."  While  we  have  heard  of  no  recent  attempts  to  collect 
from  individual  citizens  it  was  the  only  remedy,  especially  in  times 
of  the  early  decisions,  and  its  existence  presumably  inspired  care  in 
the  town  meetings  and  selectmen.  We  have  been  informed  of  cases 
during  the  depression  in  which  payment  from  one  or  two  of  the 
large  cities  could  not  be  collected  until  after  the  City  Hall  was 
attached  and  a  judgment  secured. 

We  think  under  modern  conditions  the  common  law  liability 
which  does  not  appear  to  have  survived  outside  of  New  England 
(see  28  Harvard  Law  Review  619,  note  cited  above)  may  have 
outlived  its  usefulness  to  such  an  extent  that  individual  inhabi- 
tants should  no  longer  be  subjected  to  it  as  an  unjust  possibility. 
A  majority  of  the  Council  recommend  the  bill. 


P.D.  144  JUDICIAL  COUNCIL  41 

HOUSE  2076 

TO  PROVIDE  FOR  BLOOD  GROUPING  TESTS  TO  AID 

IN  THE  DETERMINATION  OF  PATERNITY 

(Referred  by  Resolves,  Chapter  47) 

We  already  have  a  statute  providing  for  such  blood  grouping 
tests— Section  12A  of  G.  L.  Chapter  273  inserted  by  Chapter  232  of 
the  Acts  of  1954,  which  reads  as  follows: 

"12A.  Blood  Grouping  Test  to  Aid  in  Determination  of  Paternity.  In  any 
proceeding  to  determine  the  question  of  paternity,  the  court,  on  motion  of 
the  defendant,  shall  order  the  mother,  her  child  and  the  defendant  to  submit 
to  one  or  more  blood  grouping  tests,  to  be  made  by  a  duly  qualified  physician 
or  other  duly  qualified  person,  designated  by  the  court,  to  determine  whether 
or  not  the  defendant  can  be  excluded  as  being  the  father  of  the  child.  The  re- 
sults of  such  tests  shall  be  admissible  in  evidence  only  in  cases  where  definite 
exclusion  of  the  defendant  as  such  father  has  been  established.  If  one  of  the 
parties  refuses  to  comply  with  the  order  of  the  court  relative  to  such  tests, 
such  fact  shall  be  admissible  in  evidence  in  such  proceeding  unless  the  court, 
for  good  cause,  otherwise  orders.  (1954,  232,  appvd.  March  23,  1954;  effective 
90  days  thereafter.)" 

House  2076  seeks  to  amend  this  act  as  follows: 

HOUSE  2076 

An  Act  providing  for  blood  grouping  tests  to  aid  in  the  determination  of 
paternity. 

Section  1.  Chapter  273  of  the  General  Laws  is  hereby  amended  by  strik- 
ing out  section  12A,  ii^erted  by  chapter  232  of  the  acts  of  1954,  and  inserting 
in  place  thereof  the  following  section: — 

Section  12 A.  In  any  proceeding  to  determine  the  question  of  paternity,  the 
court,  on  motion  of  the  defendant,  shall  order  the  mother,  her  child  and  the 
defendant  to  submit  to  one  or  more  blood  grouping  tests,  to  be  made  by  a 
duly  qualified  hemotologist,  immuno-serologist,  pathologist,  or  bacteriologist 
selected  from  a  list  established  by  the  state  department  of  public  health  to  be 
designated  by  the  court,  to  determine  whether  or  not  the  defendant  can  be 
excluded  as  being  the  father  of  the  child.  Such  hemotologist,  immuno-serolo- 
gist, pathologist,  or  bacteriologist  shall  be  governed  by  the  following  procedure: 

(1)  Identification  of  the  mother,  child,  and  alleged  father  must  be  verified 
by  photographs,  signatures,  and  thumb  prints. 

(2)  The  test  shall  be  carried  out  completely  and  must  include  the  test  for 
the  following  blood  groupings:  A,  B,  C,  Cw,  c,  D,  E,  e,  M,  N,  K,  Fy,  a,  and 
such  others  as  are  approved  by  the  department  of  public  health  from  time  to 
time.  The  test  may  also  be  carried  out  according  to  the  Wiener  or  Fisher 
terminology  on  blood  grouping,  but  must  in  all  cases  include  the  tests  set  forth 
above. 
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(3)  The  sera  used  must  be  of  good  quality  and  of  proper  potency,  and  the 
report  submitted  to  the  court  must  show  the  termination  date  of  the  sera. 

(4)  All  possible  sources  of  error,  whether  of  sera  used  or  technique  em- 
ployed, must  be  eliminated. 

(5)  The  specialist  must  check  and  recheck  the  results  himself. 

(6)  When  an  exclusion  is  foimd,  the  Massachusetts  department  of  public 
safety  shall  be  notified  and  the  results  of  said  exclusion  must  be  checked  by 
said  department  of  public  safety,  and  obtain  therefrom  a  certificate  of  verifica- 
tion. 

The  results  of  such  tests  shall  be  admissible  in  evidence  only  in  cases  where 
definite  exclusion  of  the  defendant  as  such  father  has  been  established.  If 
one  of  the  parties  refuses  to  comply  with  the  order  of  the  court  relative  to 
such  tests,  such  fact  shall  be  admissible  in  evidence  in  such  proceeding  unless 
the  court,  for  good  cause,  otherwise  orders. 

Section  2.  The  department  of  public  health  and  the  department  of  public 
safety  may  expend  for  the  purposes  of  this  act  such  sums  as  may  be  appropri- 
ated therefor. 

We  do  not  recommend  this  bill. 

Lines  1-4  and  lines  37-42  of  the  bill  are  lifted  word  for  word  from 
the  present  Section  12A  quoted  above.  Lines  9-36  of  Section  1  and 
Section  2  of  the  bill  are  new.  We  are  not  satisfied  that  the  technical 
description  of  the  experts  to  be  selected  or  of  the  nature  of  the 
tests  to  be  made  in  these  provisions  are  entirely  accurate  or  that 
the  provisions  for  their  selection  and  their  methods  are  advisable  for 
specification  in  a  statute. 

While  a  list  of  fully  qualified  experts  kept  by  the  Department  of 
Public  Health  might  well  be  convenient  for  reference  by  the  court, 
we  see  no  occasion  for  a  mandatory  statutory  limitation  of  the 
court's  selection  to  such  a  list.  We  think  the  court  and  not  the  de- 
partment should  have  the  responsibility  for  the  selection.  Nor  do 
we  think  it  advisable  to  insert  in  the  statute  mandatory  and  ques- 
tionable instructions  as  to  how  a  fully  qualified  expert  shall  do  his 
work.  If  he  is  fully  qualified  he  will  know  how. 

The  Section  12A  involved  is  a  part  of  the  bastardy  procedure. 
This  was  formerly  a  civil  proceeding  but  is  now  a  criminal  one  (see 
Com.  V.  Mekelburg,  235  Mass.  383.  It's  purpose  is  to  establish  the 
fact  that  the  defendant  is  the  father  of  an  illegitimate  child,  and, 
therefore,  liable  to  assist  the  mother  to  support  the  child.  While 
the  section  reads  ''In  any  proceeding  to  determine  the  question  of 
paternity,"  the  supreme  court  in  the  very  recent  case  of  Com.  v. 
Stappen  (1957  Adv.  Sheets  815-818)  held  that  while  the  result  of 
a  blood  grouping  test  "if  otherwise  competent"  is  admissible  in 
evidence,  it  cannot  be  ordered  in  a  criminal  proceeding  by  a  mar- 
ried woman  for  non-support  under  Section  1  of  Chapter  273  as  the 
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Section  12A  is  limited  to  the  bastardy  procedure  of  which  it  is  a 
part.  In  that  particular  case  the  blood  grouping  tests  had  been 
taken  by  agreement  (see  42  M.  L.  Q.  No.  3,  October  1957  p.  32). 

As  the  law  stands,  therefore,  H.  2076  seems  to  relate  only  to 
bastardy  procedure  so  far  as  the  authority  of  the  court  to  order 
the  test  is  concerned,  although,  if  such  a  test  has  been  made  by 
agreement  or  otherwise  it  may  be  admissible  in  other  proceedings. 
In  either  case  it  must  be  made  by  qualified  persons. 


H.  2079  FOR  EQUITY  JURISDICTION  IN  DISTRICT 
COURTS   IN   REACH   AND   APPLY   CASES   AND 
H.   2072   FOR   LIMITED   EQUITY   JURISDIC- 
TION  IN   THE   MUNICIPAL   COURT    OF 
THE  CITY  OF  BOSTON 
(For  Text  of  Both  Bills,  See  Appendix  C,  Page  93) 
(Both  Referred  by  Resolves,  Chapter  94) 

House  2079 
Consideration  of  these  two  bills  involves  a  larger  problem  than 
the  proposed  extension  of  jurisdiction  of  the  district  court.  They 
call  for  a  detached  view  of  the  structure  of  our  judicial  system 
and  the  tendency  of  continuous  congestion  of  motor  vehicle  tort 
business  to  weaken  and  disrupt  that  system.  In  several  earlier 
reports  of  the  Council  it  has  been  pointed  out  that: 

"All  our  judicial  history  is  a  picture  of  the  growth  of  business  crowding 
work  downward  toward  the  base  of  the  judicial  pyramid  .  .  .  And  this  means 
that  the  base  line  must  be  prepared  to  receive  the  load  and  handle  it  satis- 
factorily. That  persistent  tendency  has  increasingly  directed  attention  to  the 
district  courts,  the  part  which  they  play  in  our  judicial  system,  and  their  po- 
tential capacity  for  larger  service." 

In  this  gradual  development  the  grading  of  jurisdiction  of  the 
courts  on  the  various  levels  has  not  been  according  to  the  volume 
of  business,  but  according  to  the  nature  and  character  or  quality  of 
the  varied  business  of  a  modern  state.  Thus,  the  Supreme  Judicial 
Court,  originally  both  a  trial  and  an  appellate  court,  has  gradually 
become  mainly  an  appellate  court  requiring  the  broadest  and  most 
informed  professional  training  and  experience  available  to  deal 
with  the  more  varied  and  fundamental  legal  problems  in  the  de- 
velopment and  administration  of  law  under  our  constitutional 
form  of  government.    Most  of  the  original  trial  jurisdiction  was 
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transferred  first  to  the  court  of  common  pleas  in  the  various 
counties  and,  eventually,  in  1859,  to  the  then  newly  created 
superior  court  as  a  state  wide  circuit  court  of  centralized  and 
therefore  more  widely  experienced  jurisdiction  as  the  great  trial 
court  of  the  Commonwealth  for  the  administration  of  the-con- 
stantly  increasing  variety  of  litigation.  Massachusetts  has  been 
and  is  a  common  law  state  and  the  equity  jurisdiction  came  very 
slowly  as  equitable  remedies  were  considered  "extraordinary"  in 
early  days.  As  we  pointed  out  in  the  32nd  report,  in  1956  (p.  11), 
this  slow  growth  was  due  to  the  ''peculiar  political  history  of  equity 
in  Massachusetts  due  to  prejudice  resulting  from  lack  of  familiarity 
with  the  nature  and  purpose  of  equitable  remedies  against  the 
person  to  compel  him  to  do  what  he  ought  to  do,  as  distinguished 
from  a  suit  at  law  merely  for  damages  for  not  doing  it." 

For  the  better  part  of  a  century,  equity  jurisdiction  was  en- 
trusted by  the  legislature  only  to  the  Supreme  Judicial  Court.  In 
1883  it  was  extended  to  the  superior  court  to  relieve  the  Supreme 
Judicial  Court.  For  the  past  25  or  30  years  the  superior  court  has 
been  congested  mainly  by  the  accumulation  of  motor  vehicle  tort 
cases  to  such  an  extent  as  to  threaten  the  stability  and  professional 
standing  and  experience  of  our  most  expensive  tribunal  of  general 
jurisdiction  and  turning  it  into  a  motor  vehicle  court.  This  is  not 
in  our  opinion  a  healthy  tendency  and  we  think  the  proposals  in 
the  two  bills  under  discussion  illustrate  this.  Instead  of  trying 
more  experiments  to  reduce  the  volume  of  tort  cases  in  the  superior 
court,  these  bills  propose  to  dilute  the  jurisdiction  of  the  court 
by  spreading  it  among  many  judges  of  the  seventy-three  district 
courts  which  were  gradually  created  to  handle  business  that  is 
now  crowding  the  court  of  general  jurisdiction,. and  changing  its 
character  in  a  way  which  we  believe  to  be  against  the  public 
interest. 

A  bill  similar  to  H.  2079  was  referred  to  the  Council  and  was 
not  recommended  in  1954,  for  the  following  reasons,  in  the  30th 
report  (pp.  22-23) : 

"What  is  known  to  the  profession  as  'a  bill  in  equity  to  reach  and  apply' 
is  an  equitable  method  of  attaching  property  which  cannot  be  reached  by  the 
ordinary  attachment  laws  in  an  action  at  law.  Under  our  attachment  laws 
when  an  action  is  brought  the  plaintiff  can  attach  land  or  personal  property 
of  the  defendant  to  secure  his  judgment  if  he  wins  his  case,  taking  certain 
steps  provided  by  law.  He  can  also  attach  bank  deposits  or  other  debts  due 
the  defendant  from  a  third  person  by  what  is  known  as  a  trustee  writ  provided 
by  statute.  But  there  are  other  kinds  of  property,  or  interests  in  property, 
which  can  only  be  reached  in  equity  through  the  power  of  the  court  to  order 
a  defendant  or  other  person  to  do,  or  not  to  do,  something  about  their  business 
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or  business  property  or  property  held  in  trust,  in  order  that  payment  of  the 
plaintiff's  judgment  in  an  action  at  law,  if  he  wins  his  case  may  be  secured. 
Obviously,  the  proceeding  may  be  a  very  serious  one  involving  the  tie-up  of 
business  or  other  property  interests  with  serious  danger  of  causing  loss  on  the 
uncertainty  whether  the  plaintiff  has  a  strong  enough  case  to  warrant  such 
action.  Massachusetts  has  freer  attachment  laws  than  most  states  but  we 
think  this  particular  method  of  attachment  requiring  a  court  order  is  so  serious 
in  its  nature  and  possibihty  of  injustice  that  it  should  be  kept  in  the  court 
which  now  has  equity  jurisdiction  and  in  which  experience  with  its  use  is  more 
concentrated  rather  than  that  it  should  be  distributed  to  about  160  justices  and 
special  justices  of  the  district  courts  throughout  the  Commonwealth  as  those 
courts  are  now  constituted." 

We  must  look  at  our  system  as  a  whole  with  its  various  parts 
in  perspective  and  the  reasons  for  them  and  not  merely  as  a  collec- 
tion of  courts  and  judges  all  alike  for  all  purposes  to  be  dealt  with 
by  indiscriminate  patchwork  or  palliatives  without  regard  to  the 
particular  functions  for  which  they  were  created. 

Practical  difficulties  would  arise  in  the  administration  of  the 
jurisdiction  proposed.  As  an  action  at  law  begun  as  a  bill  in  equity 
merely  for  the  purpose  of  attachment  as  already  explained,  see 
Kilbourne  v.  Standard  Stamp  Elec.  Co.,  216  Mass.  118,  and  Bressler 
V.  Auerback,  322  Mass.  139,  could,  and  probably  would,  be  removed 
by  the  defendant  under  Sections  104-106  of  G.  L.  Chapter  231,  as 
the  defendant  would  have  a  right  to  jury  trial. 

H.  2079  does  not  refer  to  the  Sections  of  Chapter  231  but  simply 
extends  concurrent  jurisdiction  of  four  classes  of  statutory  equity 
some  of  which  involve  complicated  problems.  The  annotations  to 
Chapter  214  in  the  Annotated  Edition  of  the  General  Laws  show 
the  questions  of  litigation  as  to  whether  particular  cases  fall  within 
the  class  of  cases  covered  by  the  clauses  referred  to  in  H.  2079. 

It  should  also  be  noticed  that  these  bills  seem  to  be  based  on  the 
mistaken  assumption  that  all  the  clauses  in  Section  3  of  G.  L.  Chap- 
ter 214  under  the  general  heading  "Special  Jurisdiction"  are  sep- 
arate from,  and  not,  covered  by  the  "general  principles  of  Equity 
jurisdiction"  which  govern  the  jurisdiction  of  the  supreme  and  su- 
perior courts.  Some  of  the  clauses  in  Section  3  are  merely  survivals, 
in  whole  or  in  part,  from  early  statutory  provisions  before  the  rec- 
ognition of  general  principles  of  equity  jurisdiction  in  1877  and 
1883.  Accordingly  what  are  loosely  called  "reach  and  apply"  cases 
are  not  all  mere  attachments  in  suits  at  law.  Some  of  the  most  dif- 
ficult and  complicated  equity  suits  invoke  "reach  and  apply"  in 
some  aspects  and  "fraudulent  conveyances"  generally  are  included. 
These  biUs  as  drawn,  therefore,  would  appear  to  extend  and  confuse 
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an  undefined  but  considerable  segment  of  the  equity  jurisdiction  of 
the  Commonwealth. 

These  questions  added  to  the  removal  provisions  in  Chapter  231 
seem  to  promise  confusion,  delay  and  unfortunate  uncertainties  in 
cases  which  might  be  started  in  any  one  of  73  district  courts. 

We  believe  that  bills  to  reach  and  apply  and  the  other  clauses  in 
Section  3  of  Chapter  214  should  remain  in  the  superior  court. 

We  do  not  recommend  the  bill. 


House  2072 

TO  CONFER  LIMITED  EQUITY  JURISDICTION 
ON  THE  MUNICIPAL  COURT  OF  THE  CITY  OF  BOSTON 

(See  Appendix  C  for  Text  of  the  Bill) 
(Referred  by  Resolves,  Chapter  94) 

This  bill  is  similar  to  H.  2079  except  that  it  is  limited  to  one  dis- 
trict court  in  Boston  and  extends  the  concurrent  jurisdiction  under 
three  instead  of  four  clauses  of  Section  3  of  Chapter  214. 

We  think  all  the  objections  to  H.  2079  already  discussed  apply 
equally  to  H.  2072  and  we  do  not  recommend  the  bill. 


HOUSE  1178 

(Referred  by  Resolves,  Chapter  51) 

The  bill  reads : 

"An  Act  relative  to  the  renting  or  hiring  of  motor  vehicles. 

"Section  87  of  Chapter  266  of  the  General  Laws,  as  appearing  in  the  Ter- 
centenary Edition,  is  hereby  amended  by  adding: — This  section  shall  not  apply 
to  the  renting  or  hiring  of  motor  vehicles  so  long  as  the  lessee  notifies  the 
lessor  of  the  whereabouts  of  the  rented  or  hired  motor  vehicle." 

It  appears  that  by  inadvertence,  the  bill  proposed  to  amend 
Section  87  of  Chapter  266,  when  what  was  intended  was  to 
amend  the  criminal  procedure  under  the  "Drive  it  yourself"  sys- 
tem in  Chapter  90,  Sections  32  C  and  32  F. 

The  pertinent  parts  of  those  sections  read  as  follows: 
Section  32  C  has  to  do  primarily  with  fraudulent  action  about  the  hubo- 

dometers  by  lessor  or  lessee,  but  paragraph  2nd  ends  with  the  clause  "nor 
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shall  any  lessee  abandon  the  vehicle  or  wilfully  refuse  or  neglect  to  dehver  it 
in  such  manner  as  he  may  have  agreed,"  (1934,  209,  §  1). 

"32  F.  Penalty  on  Lessee  for  Violation  of  Provisions. — Whoever  obtains 
custody  of  any  motor  vehicle  operated  under  any  system  referred  to  in  section 
thirty-two  C  from  any  lessor  by  any  trick  or  by  any  fraudulent  or  false 
representation,  or  by  the  giving  of  any  bad  or  worthless  check  or  any  false 
token  or  writing,  or  by  the  false  impersonation  of  another,  or  leases  such  a 
vehicle  with  intent  to  defraud  the  lessor,  or  whoever  violates  any  provision  of 
sections  thirty-two  C  to  thirty-two  E,  inclusive,  shall  be  punished  by  a  fine 
of  not  less  than  twenty-five  nor  more  than  two  hundred  and  fifty  dollars,  or 
by  imprisonment  for  not  less  than  thirty  days  nor  more  than  six  months,  or 
both. 

"Refusal  to  pay  the  proper  charge  for  the  use  of  any  such  vehicle  or  the 
giving  of  a  bad  or  worthless  check  in  payment  of  such  a  charge  shall  be  prima 
facie  evidence  of  such  intent  to  defraud.    (1934,  209,  §  1.)" 

The  proposed  addition  to  the  procedure  is  to  add  the  following 
sentence,  as  stated  in  H.  1178: 

"This  section  shall  not  apply  to  the  renting  or  hiring  of  motor  vehicles  so 
long  as  the  lessee  notifies  the  lessor  of  the  whereabouts  of  the  rented  or  hired 
motor  vehicle." 

Section  32  F  somewhat  vaguely  makes  a  crime  out  of  violation 
"of  any  provision  of  Section  32  C,"  but  Section  32  C  refers  to 
"wilful"  refusal  or  neglect.  The  obvious  purpose  of  the  two  sec- 
tions is  to  stop  wilful  or  fraudulent  behavior  and  not  to  make  the 
courts  a  mere  collection  agency  for  the  lessor  if  there  has  been  no 
"wilful"  or  fraudulent  refusal  or  neglect. 

As  the  lessee  knows  from  his  agreement  when  he  has  agreed  to 
return  the  car,  we  see  no  reason  why  he  should  not  pay  promptly 
and  explain  any  delay  in  returning  the  car  in  order  not  to  invite 
proceedings  under  the  statute.  We  see  no  sufficient  ground  for 
amendment  of  the  statute  and  therefore  do  not  recommend  it. 


ORAL  DEPOSITIONS  OF  PARTIES  FOR  DISCOVERY 
BEFORE  TRIAL  IN  THE  SUPERIOR  COURT 

House  2075 

"An  Act  providing  for  a  pre-trial  oral  examination  of  parties  in  an 

ACTION   of  tort. 

"Notwithstanding  any  provision  of  law  to  the  contrary  in  every  action  of 
tort  there  shall  be  a  pre-trial  oral  examination  of  the  parties  to  the  action." 

This  bill  was  referred  to  the  Council  by  Resolves,  Chapter  48. 
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We  do  not  recommend  the  bill,  but  the  reference  brmgs  up  be- 
fore the  Council  the  whole  "subject  matter"  of  such  depositions 
in  connection  with  which  the  Council  has  made  recommendations 
repeatedly  in  recent  years,  most  recently  in  the  32nd  report  in 
1956  (pp.  47-50).  The  background  of  these  proposals,  as  pointed  out 
in  the  Council's  reports,  was  the  recommendation  of  the  Judicature 
Commission  in  its  second  report  in  1920  (House  1205  of  1921, 
reprinted  in  6  M.L.Q.  No.  2,  Jan.  1921).  That  report  contained 
an  account  of  the  history  of  the  subject  and  references  to  the 
practice  in  New  Hampshire,  Wisconsin,  and  elsewhere.  The  Judi- 
cature Commission  began  its  discussion  (p.  107)  as  follows: 

"(1)  Oral  Examination  of  Parties. — A  century  ago  Jeremy  Bentham  made 
a  suggestive  classification  of  methods  of  procedure  into  'epistolary'  methods 
and  'confrontatory'  methods,  and  he  made  caustic  remarks  about  the  'episto- 
lary' kind.  The  comparison  may  be  simply  translated  into  the  statement  that 
one  can  generally  find  out  more  quickly  about  facts  by  talking  directly  to  a 
man  who  knows  about  them  than  by  conducting  a  long  and  cautious  corre- 
spondence with  him  or  with  somebody  representing  him.  This  simple  idea 
has  been  very  gradually  forcing  its  way  into  legislation  and  rules  of  court 
relative  to  procedure." 

They  recommended  provision  for  depositions  of  parties. 

When  the  Judicial  Council  took  the  matter  up  again  the  recom- 
mendation was  made  expressly  as  an  experiment  in  the  Superior 
Court  in  connection  with  congestion  as  one  method  of  approaching 
that  problem  because  of  the  very  common  view  that  the  sooner  the 
parties  and  the  lawyers  get  at  some  kind  of  hearing  about  the  facts 
the  more  likely  is  an  abbreviation,  or  elimination,  of  trial  and  the 
possibility  of  settlement.  That  is  the  way  it  works  in  the  Federal 
courts  and  elsewhere. 

How  the  practice  would  work  in  Massachusetts  as  compared 
with  its  operation  in  New  Hampshire  or  in  the  Federal  courts, 
where  the  practice  is  broader  and  includes  witnesses,  can  only  be 
discovered,  of  course,  by  experiment.  It  is  for  that  purpose  that 
the  Council's  recommendation  is  made  as  an  experiment  limited  to 
parties  and  their  agents  in  cases  in  the  Superior  Court.  The  fol- 
lowing bill  thus  limited  is  substantially  similar  to  the  bill  recom- 
mended by  the  Judicature  in  1920  (see  2nd  Report,  Appendix  A, 
p.  151)  with  slightly  revised  clauses.  We  recommend  the  following: 

DRAFT  ACT 
Chapter  231  of  the  General  Laws  is  hereby  amended  by  inserting  after  Section 
,68  the  following  Section  68A: 

Subsection  1.  Any  party  in  the  Superior  Court,  after  the  entry  of  a  writ 
or  the  filing  of  a  bill  or  petition,  may  examine  orally  any  other  party  by 
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deposition  in  the  city  or  town  within  the  Commoiiwealth  of  the  residence  or 
usual  place  of  business  of  the  party  to  be  examined  for  the  discovery  of  facts 
and  documents  admissible  in  evidence  at  the  trial  of  the  case. 

Subsection  2.  Any  part  or  all  of  a  deposition  of  a  party  may  be  used 
at  the  trial  of  the  case  by  any  other  party  unless  the  party  examined  is 
present  at  the  trial.  Notwithstanding  the  presence  of  the  party  examined 
at  the  trial,  such  deposition  may  be  used  by  any  other  party  as  a  declaration 
or  admission  of  the  party  examined,  and  may  be  used  in  cross-examination 
at  the  trial  by  any  other  party  for  the  purpose  of  contradicting  or  impeaching 
the  testimony  of  the  party  examined  in  cross-examination  at  the  trial.  Sections 
sixty-five,  sixty-six  and  six^ty-seven  of  chapter  two  hundred  and  thirty-one  of 
the  General  Laws  shall  apply  under  this  act.  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  any  adverse  party  may  require  him  to  introduce 
all  of  it  which  is  relevant  to  the  part  introduced  and  any  party  may  intro- 
duce any  other  parts. 

Subsection  3.  A  party  desiring  to  take  the  deposition  of  any  other  party 
shall  apply  to  a  justice  of  the  peace  or  notary  public,  who  shall  issue  a  notice 
to  the  party  to  be  examined  and  all  other  parties  to  appear  before  said  justice 
or  notary  at  a  date,  time  and  place  appointed  for  such  examination.  A  copy 
of  such  notice  shall  be  sent  by  registered  mail  to  the  party  to  be  examined 
and  to  all  other  parties  not  less  than  ten  daj^s  before  the  date  appointed  for 
the  examination. 

Subsection  4.  The  party  examined  shall  be  sworn  or  affirmed,  and  his  exami- 
nation shall  be  taken  in  the  same  manner  and  subject  to  the  same  rules  as  if 
taken  before  a  court.  The  court  shall  at  all  times  have  full  control  of  the 
examination  and  may  impose  reasonable  conditions  as  to  its  conduct  and  scope. 

Subsection  5.  The  party  requesting  the  examination  shall  be  allowed  first 
to  examine  on  all  points  material  to  the  cause  in  which  the  examination  is 
made.  The  party  examined  or  his  attorney  may  then  examine  in  like  manner, 
after  which  any  party  may  examine  further. 

Subsection  6.  The  testimony  of  a  party  examined  shall  be  taken  by  a 
stenographer  appointed  by  the  justice  or  notary  on  the  request  of  any  party. 
Said  stenographer  shall  be  sworn  by  the  justice  or  notary  to  transcribe  faith- 
fully the  testimonj^,  and  his  transcript  shall  be  certified  by  the  justice  or  notary. 
If  no  party  requests  the  appointment  of  a  stenographer,  the  justice  or  notary 
shall  take  the  deposition  or  shall  appoint  a  disinterested  person  who  shall  take 
the  deposition  in  the  presence  and  under  the  direction  of  the  justice  or  notary. 
The  party  examined  shall  read  the  deposition  to  determine  whether  or  not  it 
is  an  accurate  transcription  of  his  testimony,  shaU  make  any  corrections  in  the 
presence  of  the  party  taking  the  deposition  and  the  justice  or  notary,  and 
thereafter  shall  sign  the  deposition. 

Subsection  7.  The  justice  or  notary  shall  deliver  the  deposition  to  the 
court  in  which  the  action  or  proceeding  is  pending,  or  shall  enclose  and  seal 
the  deposition  and  retain  it  until  ordered  otherwise  by  the  court.  The  justice 
or  notary  shall  furnish  copies  of  the  deposition  at  the  request  of  any  party. 

Subsection  8.  The  party  taking  the  deposition  shall  pay  for  the  cost  and 
supply  a  copy  to  the  party  examined  of  so  much  of  the  testimony  given  by 
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the  party  examined  in  answer  to  questions  propounded  by  the  party  taking  the 
deposition,  but  in  no  event  shall  the  party  taking  the  deposition  be  required 
to  pay  the  cost  or  supply  a  copy  of  the  testimony  given  in  answer  by  the 
party  examined  to  questions  propounded  by  his  own  counsel  or  by  any  other 
party.   Cost  of  the  deposition  shall  not  be  included  in  taxable  costs. 

Subsection  9.  Nothing  herein  shall  prevent  any  party  from  calling  and 
examining  at  the  trial  any  other  party  whose  testimony  has  been  transcribed 
in  a  deposition. 

Subsection  10.  If  the  party  giving  the  notice  of  the  taking  of  a  deposition 
fails  to  attend  and  another  party  attends  pursuant  to  the  notice  or  if  the 
party  whose  testimony  is  to  be  taken  fails  to  attend  after  receipt  of  notice 
and  any  other  party  attends  pursuant  to  notice,  the  court  may  order  the 
party  failing  to  attend  to  pay  to  any  other  party  attending  pursuant  to  notice 
the  amount  of  reasonable  expenses  incurred  by  him  and  his  attorney  in  so 
attending,  including  reasonable  attorney's  fees,  or  may  make  such  other  order 
as  justice  requires. 

Subsection  11.  A  party  may  submit  written  interrogatories  to  any  other 
party  imder  sections  sixty-one  to  sixty-seven  of  chapter  two  hundred  and 
thirty-one  of  the  General  Laws  prior  to  the  taking  of  a  deposition.  No  party 
shall  be  required  to  attend  and  submit  himself  to  examination  more  than  once 
in  the  same  action  or  proceeding  except  by  order  of  court,  and  no  party  shall 
be  required  to  attend  or  submit  himself  for  examination  on  more  than  one  day 
in  the  same  case  except  by  order  of  court  nor  shall  he  without  his  consent 
be  examined  for  more  than  five  hours  in  any  one  day.  Whenever  reasonably 
practicable,  the  examination  shall  be  held  in  a  courthouse  and  in  no  event 
shall  a  party  be  required  to  attend  at  the  office  of  an  opposing  party  or  his 
attorney. 

Subsection  12.  The  word  "party"  in  this  act  shall  include  parties  inter- 
vening or  otherwise  admitted  after  the  beginning  of  the  suit,  the  representa- 
tives or  successors  in  interest  of  any  original  party,  and  the  agents,  servants 
or  employees  of  any  party;  provided,  however,  that  no  party  shall  take  the 
deposition  of  more  than  one  agent,  servant  or  employee  except  by  order  of 
court.  A  person  subject  to  examination  under  this  subsection  may  be  sum- 
moned and  compeUed  to  testify  in  like  manner  and  under  the  same  penalties 
as  are  provided  for  a  witness  before  the  court. 

Subsection  13.  Substitution  of  parties  does  not  affect  the  right  to  use 
depositions  previously  taken.  If  an  action  or  proceeding  is  dismissed  or  other- 
wise terminated  and  another  action  involving  the  same  subject  matter  is 
brought  between  the  same  parties  or  their  representatives  or  successors  in 
interest,  all  depositions  lawfully  taken  and  duly  filed  in  the  former  action  may 
be  used  in  the  latter  as  if  originally  taken  therefor. 
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ATTACKING  CONGESTION  AT  ITS  SOURCE 

In  the  15th  report  in  1939  it  was  pointed  out  that: 

"One  of  the  functions  of  a  judicial  council  is  to  submit  the  best  proposals 
which  they  can  think  of  to  adjust  this  or  that  part  of  the  judicial  system,  or 
of  the  methods  of  procedure,  to  meet  the  changing  public  needs  of  justice,  as 
well  as  of  the  taxpayers  who  pay  the  public  cost,  not  with  the  expectation  that 
these  proposals  will  necessarily  be  adopted  forthwith,  but  in  order  that  such 
proposals  may  be  ready  at  hand  as  a  basis  for  discussion  and  improvement 
when  the  public  need  is  recognized  sufficiently  to  stimulate  action  by  the  courts 
or  the  legislature. 

"This  is  illustrated  in  a  striking  manner  by  the  fact,  already  mentioned  in 
this  report,  that  St.  1939,  Chap.  257,  was  first  recommended  nineteen  years 
before  its  passage,  and  St.  1939,  Chap.  341,  was  first  recommended  about 
twelve  years  before  its  passage." 

By  Resolves,  Chapter  27  of  1925,  adopted  a  few  months  after 
the  creation  and  organization  of  the  Council  and  printed  on  page  5 
of  this  report,  the  Judicial  Council  was 

"...  requested  to  investigate  ways  and  means  for  expediting  the  trial  of 
cases  and  relieving  congestion  in  the  dockets  of  the  superior  court,  and, 
among  other  things  .  .  .  ways  and  means  for  encouraging,  so  far  as  consistent 
with  constitutional  rights,  trials  without  jury — and  any  other  ways  and  means 
that  may  appear  feasible  to  said  Council  for  improving  and  modernizing  court 
procedure  and  practice  so  that,  consistently  with  the  ends  of  justice,  the  pro- 
verbial delays  of  the  law  and  attendant  expense,  both  to  litigants  and  the 
general  public,  may  be  minimized.    (Approved  April  24,  1925.)" 

Among  the  many  recommendations  made  by  the  Council  since 
1925  (about  191  of  which  have  been  followed)  is  a  recommendation 
of  a  moderate  fee  for  claiming  a  jury  trial,  the  most  expensive 
method  of  trial  at  the  public  cost.  Such  a  recommendation  was 
first  made  in  1909  by  the  Special  Commission  on  Causes  of  Delay 
in  the  Administration  of  Justice  (House  1050  of  1910). 

In  1933,  in  his  message  to  the  legislature  (Senate  1  of  1933, 
p.  1),  Governor  Ely  said: 

"Serious  consideration  should  be  given  to  the  courts — and  the  expense  of 

operating  them.    A  fee  should  be  added  when  the  trial  by  jury  is  claimed." 

He  suggested  a  fee  of  $15.00. 

In  1942  the  Joint  Committee  on  Ways  and  Means  in  its  report 
of  an  investigation  of  finances  (under  legislative  order),  House 
1295  of  1943,  called  attention  to  the  matter  and  quoted  Governor 
Ely's  remarks. 

In  its  19th  report  in  1943  the  Judicial  Council  discussed  the 
Ways  and  Means  report  and  supported  a  moderate  jury  fee  (see 
pp.  32-35). 
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In  its  23rd  report  in  1947  the  Council  again  discussed  rising- 
costs,  and  said  (pp.  26-27) : 

"As  to  the  much  discussed  question  of  a  jury  fee,  in  view  of  the  enormously 
increased  cost  to  the  pubhc  of  jury  trials  as  compared  with  trials  without 
jury,  attention  has  been  called  repeatedly  to  the  fact  that  from  1805  to  1836 
in  Massachusetts,  when  jurors  received  $1.25  a  day,  a  jury  fee  of  $7.00  was 
required. 

"The  Council  believes  that  a  jury  fee  of  $15.00  is  a  reasonable  amount  to 
require  a  htigant  who  claims  a  jury  trial,  to  contribute  toward  the  added  large 
cost  to  the  taxpayers  which  he  imposes  upon  the  public  by  that  form  of  trial. 
The  Council,  therefore,  recommends  the  requirement  of  that  amount." 

Jurors  today  get  $10.00  a  day  (plus  travel,  etc.)  as  compared 
with  $1.25  before  1836,  so  that  a  full  jury  of  12  costs  $120.00  (plus 
travel,  etc.)  as  compared  with  $15.00  then.* 

In  each  report  since  1947  the  Council  has  renewed  its  recom- 
mendation of  a  moderate  jury  fee  as  a  reasonable  method  of  attack- 
ing the  much  discussed  problem  of  "congestion"  at  its  source.  We 
renew  the  recommendation  because  we  consider  it  part  of  the 
function  of  the  Council,  as  an  advisory  body,  to  keep  the  recom- 
mendation alive. 

The  Declaratory  Judgment  Act  of  1945,  Chapter  582,  now  Chap- 
ter 231 A  of  the  General  Laws  (see  M.  L.  Q.,  November,  1945)  was 
first  suggested  in  substance  by  the  Judicature  Commission  in  1920. 
The  system  of  removal  of  civil  cases  and  appellate  divisions,  ad- 
justed to  District  Courts  throughout  the  Commonwealth  in  place 
of  the  earlier  appeal  system,  was  submitted  in  1914  (see  Report  of 
Committee  on  Legislation  of  Mass.  Bar  Assoc,  for  1914,  pp.  27-48) 
and  year  after  year  thereafter  until  it  was  adopted,  practically 
without  change,  in  1922. 


*In  the  resolve  of  1925  the  phrase  "so  far  as  consistent  with  Constitutional  rights"  appears. 
In  order  that  there  may  be  no  doubt  or  misunderstanding  as  to  this  aspect  of  the  proposal,  we 
quote  for  convenient  reference  the  opinion  of  Chief  Justice  Morton  in  1882  in  Foster  v.  Morse, 
132  Mass.  354,  and  Bailey  v.  Joy,  356,  as  follows: 

"The  purpose  of  the  Declaration  of  Rights  was  to  announce  great  and  fundamental  princi- 
ples, to  govern  the  action  of  those  who  make  and  those  who  administer  the  law,  rather  than  to 
establish  precise  and  positive  rules  of  action.  It  has  uniformly  been  held  that  this  and  the 
similar  provision  in  the  twelfth  article  of  the  Declaration  of  Rights  are  intended  to  secure  a 
benefit  or  right  to  a  party  to  a  suit,  which  he  may  avail  himself  of  or  waive  at  his  election ; 
and  that  the  Legislature,  under  the  power  given  it  by  the  Constitution  to  make  'all  manner 
of  wholesome  and  reasonable  orders,  laws,  statutes  and  ordinances,  directions  and  instructions,' 
not  repugnant  to  the  Constitution,  has  the  authority  to  make  reasonable  laws  regulating  the 
mode  in  which  this  right  shall  be  enjoyed  and  used.     Jones  v.   Robbins,   8  Gray  329. 

"Thus,  a  law  is  constitutional  which  provides  tliat,  if  a  defendant  in  a  civil  or  a  criminal 
suit  is  defaulted,  judgment  is  to  be  rendered  against  him ;  he  is  deemed  to  have  waived  his 
right  of  trial  by  jury.  Commonwealth  v.  Whitney,  108  Mass.  5.  So  the  law  requiring  that  in 
a  civil  action  the  defendant  shall  be  defaulted  unless  he  files,  within  ten  days  of  the  return  day 
of  the  writ,  an  affidavit  that  he  has  a  good  defence,  has  been  held  to  be  constitutional,  and  not 
an  unreasonable  restriction  of  the  defendant's  right  of  a  trial  by  jury.  Hunt  v.  Lucas,  99 
Mass.  404.  So  a  law  requiring  a  party  appealing  from  the  judgment  of  an  inferior  tribunal 
to  give  bonds  to  prosecute  his  appeal,  or  bail  for  his  appearance,  is  constitutional  and  valid. 
Hapgood  V.  Doherty,  8  Gray  373.     Jones  v.  Robbins,  ubi  supra. 

"'The  statutes  we  are  considering,  requiring  a  party  to  a  civil  suit  to  file  a  notice  of  his 
desire  to  have  a  trial  by  jury,  fall  within  the  same  principle.  This  requirement  does  not  de- 
prive him  of  his  right  to  a  trial  by  jury,  but  regulates  the  mode  in  which  this  right  shall  be 
enjoyed  and  used." 
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In  the  31st  report,  page  10,  it  was  pointed  out  that  in  the  fif- 
teenth article  of  the  Bill  of  Rights,  the  constitutional  right  of 
"parties"  in  civil  cases  is  "a  right  to  a  trial  by  jury"  and  not  a 
right  of  a  party  or  his  lawyer  to  a  "horse  trading"  weapon  in  the 
form  of  a  claim  for  an  unexpected  and  unwanted  jury  trial  or  for 
delays  or  perfunctorily  as  a  matter  of  habit.  Attention  was  also 
called  to  the  fact  that  at  the  Lawyers'  Institute  in  Swampscott 
in  June  1955  the  statistics  were  turned  into  a  living  picture  in 
the  course  of  a  vigorous  discussion  by  lawyers,  clerks  and  judges 
and  as  suggested  by  an  observant  clerk  of  the  superior  court  of 
long  experience,  "from  the  point  of  view  of  the  public  who  pay 
the  bills  the  picture  painted  by  the  facts  was  rather  'ridiculous'." 

In  1955  the  bill  was  recommended  by  the  Judiciary  Committee 
as  House  2733,  recommitted  and  again  reported  "ought  to  pass," 
but  was  referred  to  the  next  annual  session. 

In  1956  the  bill  again  recommended  by  the  Council  was  also 
supported  by  the  Judicial  Survey  Commission  (see  H.  2620  of 
1956),  but  failed  of  passage.  The  Judiciary  Committee  has  re- 
ported favorably  a  number  of  times  in  recent  years  and  in  one 
year  the  Committee  on  Counties  also  reported  favorably. 

In  1957  it  was  again  recommended  in  the  32nd  report  of  the 
Council,  but  failed  to  pass. 

We  are  aware  and  appreciative  of  the  effective  experiments  of 
the  court  during  the  past  two  years  in  breaking  some  of  the  worst 
log- jams,  but  with  the  constant  increase  in  the  number  of  cars 
and  accidents  the  pressure  of  litigation  will  continue  in  spite  of 
the  efforts  of  the  court.  There  is  no  one  way  of  meeting  it.  We 
still  believe  in  meeting  that  pressure  at  its  source.  We  believe  a 
moderate  jury  fee  to  be  a  reasonable  constitutional  experiment 
to  check  the  pressure.  We  shall  never  find  out  how  it  works  until 
we  try  it  as  people  in  ordinary  business  try  experiments.  We  there- 
fore again  recommend  the  following: 

DRAFT  ACT 

Section  1.  Section  4  of  Chapter  262  of  the  General  Laws,  as  most  recently 
amended  by  Section  2  of  Chapter  119  of  the  Acts  of  1950,  is  hereby  further 
amended  by  inserting  after  the  fourteenth  paragraph,  the  following  paragraph: 

"For  filing  a  claim  for  jury  trial  or  a  motion  to  frame  issues  in  the  superior 
court  for  jury  trial  or  for  entry  in  the  superior  court  of  such  issues  framed  by 
the  land  court  or  by  a  probate  court,  and  transmitted  to  the  superior  court, 
for  trial,  fifteen  dollars." 

Section  2.    This  act  shall  take  effect  on  September  first  in  the  current  year. 
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SENATE  317 

(Referred  by  Resolves,  Chapter  88) 

Relative  to  the  testimony  of  experts  in  insanity  in  certain  crim- 
inal cases  where  the  mental  condition  of  the  defendant  has  been 
investigated  while  under  temporary  commitment. 

The  bill  provides : 

"Section  20  of  chapter  233  of  the  General  Laws  is  hereby  amended  by  add- 
ing at  the  end  the  following  paragraph: — 

"Fourth,  In  the  trial  of  an  indictment,  complaint  or  other  criminal  proceed- 
ing, no  employee  of  the  department  of  mental  health  or  of  a  state  hospital  or 
of  the  Bridgewater  state  hospital,  and  no  physician  employed  by  the  court 
as  an  expert  in  insanity  shall  be  required  to  testify  to  any  statement,  admis- 
sion or  confession  of  crime  made  by  a  person  under  complaint  or  indictment 
while  the  mental  condition  of  such  person  is  being  determined  pursuant  to 
section  one  hundred  or  section  one  hundred  A  of  chapter  one  hundred  and 
twenty-three." 

We  do  not  recommend  the  bill  as  drawn,  but  recommend  a  modi- 
fied draft. 

Under  Massachusetts  law  today,  there  is  no  physician-patient 
privilege.  Statements  made  by  defendants  to  the  examining  psy- 
chiatrists are  admissible  in  evidence  on  all  issues,  including  guilt. 
The  American  Law  Institute  Model  Penal  Code  would  exclude 
such  statements  on  all  issues  other  than  that  of  mental  condition. 
But  there  still  remains  the  danger  that  testimony  of  a  confession, 
relevant  on  the  question  of  mental  condition,  might  in  spite  of  the 
charge  of  the  judge  be  considered  by  the  jury  also  on  question  of 
guilt. 

We  believe  it  advisable  to  go  further  and  provide  that  confessions 
of  guilt  made  by  a  person  subject  to  psychiatric  examination  under 
the  act  should  not  be  admissible  on  any  issue  when  made  for  pur- 
poses of  examination  or  treatment. 

In  this  respect  we  have  adopted  some  of  the  language  of  S.  317, 
and  recommend  the  following  draft  as  section  lOOG  of  the  draft 
act  recommended  in  this  report  relative  to  the  defense  of  insanity. 

(Substitute  for  S.  317) 
Section  lOOG.  Statements  for  Purposes  of  Examination  or  Treatment  In- 
admissible except  on  Issue  of  Mental  Condition. — A  statement  made  by  a 
person  subjected  to  psychiatric  examination  pursuant  to  sections  one  hundred 
D,  one  hundred  E,  or  one  hundred  and  one  for  the  purposes  of  such  examina- 
tion or  treatment  shall  not  be  admissible  in  evidence  against  him  in  any  pro- 
ceeding on  any  issue  other  than  that  of  his  mental  condition.    Such  a  state- 
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ment  shall  be  admissible  upon  that  issue,  except  that  such  a  statement  con- 
stituting a  confession  of  guilt  shall  not  be  admissible  upon  any  issue. 

But  we  believe  it  dangerous  to  exclude  more  than  "confessions 
of  guilt"  on  the  issue  of  mental  condition.  S.  317  goes  too  far,  we 
believe,  in  giving  a  complete  privilege  as  to  "any  statement,  ad- 
mission, or  confession  of  crime."  Many  statements  and  admissions, 
while  having  only  collateral  value  with  regard  to  criminal  liability 
in  the  strict  sense,  are  highly  relevant  as  to  the  mental  condition  of 
the  defendant.  They  ought  to  be  admissible  on  the  issue  of  the  de- 
fendant's mental  condition.  To  permit  them  to  be  kept  out  would 
severely  handicap  both  defense  and  prosecution  in  testing  the  psy- 
chiatrists' grounds  for  their  conclusions. 


SENATE  277  RELATIVE  TO  REMOVAL  OF  CASES 
(Referred  by  Resolves,  Chapter  44) 

The  bill  reads : 

Section  105  of  Chapter  231  of  the  General  Laws,  as  appearing  in  the  Ter- 
centenary Edition,  is  hereby  amended  by  adding  after  the  word  "remainder", 
in  line  9,  the  words: — or  the  party  seeking  removal  may  specify  that  it  is  to 
be  removed  as  to  all  parties  to  the  action. 

We  do  not  recommend  the  bill. 

First.  Section  105  was  repealed  by  Section  2  of  Chapter  302  of 
1956. 

Second.  While  Section  4A  of  Chapter  231  allows  joinder  of  mul- 
tiple plaintijffs  and  multiple  defendants  in  one  action  their  rights 
may  be  independent  of  each  other  and  under  Section  104  of  Chap- 
ter 231  as  revised  when  Section  105  was  repealed  in  1956;  one  de- 
fendant, for  instance,  could  not  force  the  removal  of  a  case  against 
an  independent  defendant. 

Assuming  that  the  bill  is  intended  to  amend  Section  104  of  Chap- 
ter 231,  we  do  not  think  the  proposal  would  work.  If  the  purpose  of 
the  bill  is  to  get  all  parties  into  the  Superior  Court  for  trial  when 
the  case  is  reached,  the  matter  is  governed  by  Section  2B  of  G.  L. 
Chapter  223,  allowing  the  Superior  Court  on  motion  to  order  cases 
transferred  for  that  purpose. 
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HOUSE  2086,  RELATIVE  TO  THE  DEFENSE  OF  IR- 
RESPONSIBILITY IN  CRIMINAL  PROCEEDINGS 

(Referred  by  Resolves,  Chapter  100) 

MAJORITY  REPORT 

The  purposes  of  H.  2086  were:  (1)  to  revise  and  codify  the  law 
relating  to  the  defense  of  irresponsibility  by  reason  of  insanity  in 
criminal  proceedings  and  the  law  governing  incapacity  to  stand 
trial;  (2)  to  improve  the  provisions  for  the  psychiatric  examina- 
tion of  defendants  claiming  such  defenses  and  the  taking  of  ex- 
pert testimony  on  the  issues;  and  (3)  to  provide  for  the  commit- 
ment of  persons  acquitted  by  reason  of  insanity  and  regulate  their 
possible  release. 

The  bill  was  based  primarily  on  the  tentative  draft  of  a  Model 
Penal  Code  prepared  by  the  American  Law  Institute.  See  A.L.I., 
MODEL  PENAL  CODE,  Tentative  Draft  No.  4  (1955),  article  4. 
Developed  with  the  aid  of  an  Advisory  Committee  of  judges,  pros- 
ecuting and  defense  attorneys,  psychiatrists  and  penologists,  the 
Institute  formulations  represent  a  thoroughly  considered  effort  to 
develop  the  law  in  light  of  modern  psychiatric  knowledge,  while 
taking  due  account  of  the  requirements  of  justice  and  of  public 
safety.  While  the  Institute  does  not  advocate  reform  in  any  given 
jurisdiction,  its  work  is  designed  to  assist  in  reconsideration  of  the 
law  in  any  state  in  which  the  need  and  the  advantages  of  change 
may  be  considered.  It  thus  serves  the  present  situation  in  the 
Commonwealth,  which  ever  since  the  Briggs  law  was  enacted  has 
been  concerned  with  the  efficiency  and  justice  of  the  penal  law  in 
dealing  with  the  irresponsible  offender. 

In  the  consideration  of  this  subject,  in  addition  to  the  report  of 
the  American  Law  Institute,  the  Council  has  had  before  it,  among 
other  material,  the  article  of  former  Solicitor  General  Sobeloff  (now 
a  judge  of  the  4th  circuit  court  of  appeal)  delivered  at  the  meeting 
of  the  National  Conference  of  Judicial  Councils  in  Washington  in 
1955  and  printed  in  the  ABA  Journal  for  September  1955,  two 
opinions  in  the  case  of  Howard  v.  U.  S.,  229  Fed.  2nd  602  and  232 
Fed.  2nd  274  in  the  5th  Circuit,  the  New  Hampshire  definition, 
since  1869,  in  State  v.  Pike,  49  N.  H.  399  and  State  v.  Jones,  50 
N.  H.  369,  the  District  of  Columbia  rule,  since  1954,  in  Durham  v. 
U.  S.,  214  Fed.  2nd  862,  the  extended  discussion  of  the  authorities 
in  the  9th  Federal  circuit  in  Sauer  v.  U.  S.,  241  Fed.  2nd  640  and  the 
very  recent  report  of  the  Canadian  Royal  Commission,  dated  Oc- 
tober 25,  1957,  containing  the  latest  discussions  by  a  majority  and 
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minority,  of  all  the  various  suggestions  for  defining  legal  "insan- 
ity" on  both  sides  of  the  Atlantic.  The  much  discussed  rules  in 
M'Naghten's  case  in  1843  (10  CL.  and  F  200  at  p.  209)  are  re- 
printed on  pages  10-11  of  that  report. 

At  the  hearing  before  the  Judiciary  Committee  on  H.  2086,  a 
number  of  minor  changes  were  suggested.  These  were  incorporated 
in  a  revised  draft  submitted  to  the  Committee  by  the  proponents 
of  the  original  bill.  The  Draft  Act  attached  to  this  report  em- 
bodies these  changes.  In  the  following  discussion,  section  references 
are  to  this  revised  Draft  Act  which  follows  this  explanation  of  it. 

Section  100.  The  legal  definition  of  insanity  is  not  now  stated  in 
this  state  by  statute.  The  present  rule,  as  formulated  by  the  courts, 
is  as  follows: 

"One  whose  mental  condition  is  such  that  he  cannot  distinguish  between 
right  and  wrong  is  not  responsible  for  his  conduct,  and  neither  is  one  who  has 
the  capacity  to  discriminate  between  right  and  wrong  but  whose  mind  is  in 
such  a  diseased  condition  that  his  reason,  conscience  and  judgment  are  over- 
whehned  by  the  disease  and  render  him  incapable  of  resisting  and  controlling 
an  impulse  which  leads  to  the  commission  of  a  [crime]."  Commonwealth  v. 
McCann,  325  Mass.  510,  91  N.  E.  2d  214  (1950). 

This  statement  of  the  principle  takes  due  account  of  the  fact  that 
capacity  for  knowledge  and  control  are  the  constituents  of  a  re- 
sponsible action  and  that  it  is  precisely  these  capacities  that  are 
impaired  when  mental  disease  or  defect  produces  irresponsibility. 

There  is,  however,  an  important  difiiculty  with  this  formulation 
which  Section  100  is  designed  to  overcome.  The  difficulty  is  that  it 
requires  on  its  face  total  impairment  of  capacity  to  know  or  to  con- 
trol. Mental  disease,  even  when  it  is  most  extreme,  rarely  produces 
such  total  incapacity.  Its  effect  is  rather  to  work  significant  im- 
pairment in  these  normal  human  powers,  an  impairment  which 
may  be  more  or  less  depending  on  the  gravity  of  the  affliction.  Sec- 
tion 100  would  permit  the  examining  physician  to  give  evidence  as 
to  the  extent  of  the  impairment  in  a  given  case.  This  would  ease 
the  difficulty  now  posed  to  the  examining  physician  when  he  must 
answer  categorically  whether  the  defendant  did  or  did  not  have 
capacity  to  know  or  to  control  (c/.  Commonwealth  v.  Clark,  292 
Mass.  409,  412  [1935]),  without  diminishing  the  power  and  au- 
thority of  the  tribunal  to  appraise  the  bearing  of  the  psychiatric 
finding  on  the  ultimate  issue  of  the  defendant's  responsibility.  The 
change  would  still  leave  the  jury  to  make  the  final  determination 
whether  the  impairment  of  the  defendant's  powers  had  gone  so  far 
that  "he  lacks  substantial  capacity  either  to  appreciate  the  crim- 
inality of  his  conduct  or  to  conform  his  conduct  to  the  require- 
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ments  of  law."  This  would  probably  do  no  more  than  make  articu- 
late in  law  the  way  that  Massachusetts  juries  function  now  in  fact, 
when  the  defense  of  insanity  is  interposed.  [Compare  Mr.  Mul- 
doon's  dissent  as  to  this  section,  p.  62.] 

As  an  additional  safeguard,  Section  100  (2)  makes  clear  that  re- 
peated criminal  or  anti-social  conduct  does  not  suffice  in  itself  to 
establish  mental  disease  or  defect.  There  must,  in  short,  be  evi- 
dence of  disease,  apart  from  the  criminal  conduct  to  be  judged,  for 
the  question  of  responsibility  to  be  in  issue. 

Section  100 A.  This  section  would  make  clear  that  evidence  of 
mental  disease  or  defect  may  be  considered  whenever  it  is  relevant 
to  prove  that  the  defendant  did  or  did  not  have  a  state  of  mind 
which  is  an  element  of  the  offense  charged,  as  in  the  case  of  pre- 
meditation in  murder,  and  whenever  the  jury  has  discretion  with 
respect  to  the  imposition  of  capital  punishment. 

Section  lOOB.  This  section  provides  that  every  defendant  is  pre- 
sumed to  be  sane,  with  the  result  that  the  defendant  must  come 
forward  with  evidence  of  insanity  for  the  issue  to  be  raised,  though 
if  he  does  the  burden  rests  upon  the  Commonwealth  to  prove  re- 
sponsibility. Such  is  the  present  law  of  Massachusetts.  See  Com- 
monwealth V.  Johnson,  188  Mass.  382,  388  (1905) ;  Commonwealth 
V.  Clark,  292  Mass.  409,  415  (1935).  It  goes  further,  however,  in 
requiring  a  notice  to  rely  on  the  defense  and  in  providing  that  when 
a  defendant  is  acquitted  on  this  ground,  the  verdict  and  the  judg- 
ment shall  so  state.  These  provisions  are  designed  to  give  the  pros- 
ecution notice  of  the  issue  and  to  lay  the  basis  for  commitment. 

Section  lOOC.  This  section  states  the  criterion  of  fitness  to  pro- 
ceed to  trial  and  states  the  existing  law  throughout  the  country. 
See  Sections  100  and  lOOA  of  present  Ch.  123. 

Section  lOOD.  This  section  incorporates  the  ''Briggs  Law"  (Gen- 
eral Laws,  ch.  123,  sec.  lOOA).  It  provides,  in  addition,  for  manda- 
tory examination  by  court  appointed  experts  on  insanity  whenever 
the  defendant  has  filed  a  notice  of  intention  to  rely  on  the  defense 
of  irresponsibility  or  the  court  has  reason  to  doubt  his  fitness  to 
proceed  or  reason  to  believe  that  mental  disease  or  defect  will  other- 
wise become  an  issue  in  the  cause.  The  danger  of  routine  or  inade- 
quate examinations  will  thus  be  eliminated. 

The  section  also  provides  a  specific  procedure  for  the  conduct  of 
such  pre-trial  examinations,  including  a  prescribed  form  of  report 
and  adequate  periods  of  time  in  which  to  make  a  suitable  inquiry. 

Section  WOE.  Paragraph  (1)  follows  existing  law  in  providing 
that  the  issue  of  fitness  to  proceed  shall  be  determined  by  the  court 
and  not  by  jury.    It  also  explicitly  sanctions  the  determination  of 
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the  issue  by  the  court  on  the  basis  of  the  report  of  the  examining 
physician,  if  the  medical  finding  is  not  contested  by  the  District 
Attorney  or  by  the  defendant.  If  the  finding  is  contested,  however, 
a  hearing  must  be  held.  While  the  report  of  the  examining  physi- 
cian is  made  admissible  at  the  hearing,  the  party  contesting  the 
finding  is  accorded  the  right  to  summon  and  cross-examine  the  ex- 
amining physician  and  to  offer  independent  evidence  upon  the  issue. 

Paragraph  (2)  provides  for  the  commitment  of  a  defendant  found 
to  lack  fitness  to  proceed  and  for  the  resumption  of  the  proceedings 
against  him  at  a  later  time  if,  after  a  hearing,  the  court  determines 
that  fitness  to  proceed  has  been  regained.  In  calling  for  a  judicial 
hearing  on  the  question  whether  fitness  is  regained,  this  probably 
reflects  a  change  in  present  law. 

The  last  sentence  of  paragraph  (2)  is  designed  to  meet  a  dif- 
ficulty under  present  law  when  criminal  proceedings  have  been 
postponed  for  a  long  period  during  which  the  defendant  was  com- 
mitted. If  the  court  is  of  the  view  that  it  would  be  unjust  to  resume 
the  proceeding  because  of  the  duration  of  the  defendant's  commit- 
ment, it  is  authorized  to  dismiss  the  charge  and  to  order  the  de- 
fendant discharged  or  committed  to  a  mental  institution.  Under 
present  law  the  responsibility  for  the  resumption  or  the  quashing 
of  the  charge  rests  solely  with  the  District  Attorney. 

Section  lOOF.  Paragraph  (1)  is  designed  to  deal  with  cases  where 
the  court  is  satisfied  from  the  report  of  the  examining  physicians 
that  the  defendant's  irresponsibility  is  clear.  Under  present  law 
the  case  must  nonetheless  be  tried  by  jury,  unless  the  District  At- 
torney is  prepared  to  discontinue  prosecution.  The  paragraph  would 
vest  a  power  in  the  court  to  enter  judgment  of  acquittal  on  the 
ground  of  irresponsibility  and  forthwith  order  the  defendant's  com- 
mitment. 

Paragraph  (2)  assures  the  right  of  the  defendant  to  be  examined 
by  a  physician  of  his  own  choosing  while  in  custody. 

Paragraphs  (3)  and  (4)  are  designed  to  deal  with  the  problems 
posed  by  expert  testimony  as  to  the  defendant's  mental  state  when 
his  responsibility  is  a  contested  issue. 

Paragraph  (3)  provides  that  the  examining  physicians  may  be 
called  as  witnesses  and  the  jury  told  that  they  were  impartial  ex- 
perts designated  by  the  court.  It  also  strikes  at  the  abuse  of  ex- 
pert testimony  through  the  medium  of  hypothetical  questions  by 
providing  that  no  one  who  has  not  examined  the  defendant  shall 
be  competent  to  testify  to  his  opinion  as  to  the  defendant's  re- 
sponsibility. This  would  exclude  testimony  based  upon  hypotheses 
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that  may  have  no  support  in  the  evidence  or  based  merely  on  the 
observation  of  the  defendant  in  the  courtroom. 

Paragraph  (4)  would  facilitate  the  presentation  of  expert  testi- 
mony by  providing  that  the  expert  shall  be  permitted  to  give  his 
opinion  as  to  the  extent  if  any  to  which  the  defendant's  capacity 
was  impaired  and  to  make  any  explanation  reasonably  serving  to 
clarify  his  diagnosis  and  opinion,  subject,  of  course,  to  cross-exam- 
ination as  to  any  matter  bearing  on  his  competency  or  credibility  or 
the  validity  of  his  diagnosis  or  opinion.  These  provisions  should  go 
far,  it  is  believed,  to  meet  the  valid  procedural  objections  advanced 
by  psychiatrists  to  testifying  at  criminal  trials. 

Section  lOOG.  This  section  is  explained  in  the  report  on  Senate 
317  on  pp.  54-55  of  this  report  as  it  deals  with  the  subject  matter  of 
that  bill  which  was  referred  by  Resolves,  Chapter  88. 

Section  101.  This  section  prescribes  the  procedures  which  apply 
when  a  defendant  is  acquitted  on  the  ground  of  mental  disease  or 
defect  excluding  responsibility. 

Paragraph  (1)  provides  that  when  the  defendant  is  acquitted  on 
the  ground  of  mental  disease  or  defect  excluding  responsibility,  his 
commitment  to  an  appropriate  institution  is  mandatory.  This 
mandatory  commitment  applies  to  such  acquittals  from  indict- 
ments for  all  types  of  crimes.  Present  Massachusetts  law  makes 
commitment  (for  life)  mandatory  only  in  respect  of  such  acquittals 
from  indictments  for  murder  and  manslaughter;  see  G.  L.  Ch.  123, 
sec.  101.  Similarly,  under  current  law  commitment  with  regard  to 
crimes  other  than  murder  and  manslaughter  is  left  to  the  limited 
discretion  of  the  trial  court.  (For  instance,  if  the  trial  judge,  after 
a  finding  by  the  jury  of  insanity,  is  satisfied  that  the  defendant  is 
really  insane,  he  may  commit  the  defendant,  upon  terms  the  judge 
deems  proper,  to  an  appropriate  institution,  pursuant  to  G.  L.  Ch. 
278,  sec.  13). 

Paragraphs  (2)  to  (5)  also  depart  from  present  Massachusetts 
law  in  granting  to  the  committing  court  full  power  over  discharge 
or  release  with  regard  to  all  crimes. 

Presently,  such  power  is  exercised  by  the  Governor  (m  cases 
involving  crimes  of  murder  and  manslaughter),  with  the  advice 
and  consent  of  the  Council,  and  after  an  investigation  by  the  De- 
partment of  Health.  In  cases  involving  crimes  other  than  murder 
and  manslaughter,  the  committing  court  may  revoke  or  revise  the 
order  of  commitment,  although  the  law  is  silent  as  to  what  pro- 
cedure is  involved.    (Sees.  101  and  13,  supra.) 
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Under  the  bill  the  court's  power  may  be  invoked  by  either  the 
commissioner  or  the  defendant.  If  the  commissioner  is  of  the  view 
that  the  defendant  can  be  discharged  or  released  on  probation 
without  danger  to  himself  or  to  others,  he  shall  make  application 
to  the  committing  court  by  means  of  a  report,  similarly  informing 
the  pertinent  district  attorney.  The  court  then  appoints  two  ex- 
perts in  insanity  to  make  an  independent  report  (usually  to  be 
submitted  within  sixty  days).  On  the  basis  of  these  reports,  the 
court  may  discharge  the  defendant  or  release  him  on  such  pro- 
bationary terms  as  it  deems  necessary.  However,  if  the  court  is 
not  satisfied  that  discharge  or  release  is  called  for,  it  shall  hold  a 
hearing,  in  the  nature  of  a  civil  action,  at  which  the  defendant 
will  have  the  burden  of  establishing  his  fitness  for  discharge  or 
release. 

Massachusetts  law  today  provides  the  defendant  with  no  orderly 
and  clearly  defined  procedure  for  seeking  discharge  or  release 
through  his  own  action.  This  bill  provides  such  a  procedure  by 
permitting  the  defendant  to  commence  proceedings  by  filing  an 
application  with  the  committing  court,  similar  to  the  procedure 
to  be  followed  by  the  commissioner.  However,  no  such  application 
need  be  considered  by  the  committing  court  until  the  defendant 
has  been  confined  for  not  less  than  six  months  from  the  date  of 
commitment,  nor  will  a  further  application  be  so  considered  until 
after  the  lapse  of  one  year  from  the  date  of  the  last  hearing  on 
any  prior  application. 

The  probationary  release  provided  by  this  bill  is  an  innovation 
in  current  Massachusetts  law,  although  currently  seven  other 
states  have  established  provisions  for  such  release. 

Lastly,  the  standard  provided  by  this  bill  (that  the  defendant 
must  not  be  dangerous  to  himself  or  to  others)  is  partly  a  restate- 
ment and  partly  an  extension  of  the  present  law  in  Massachusetts. 
The  law  today  does  not  consider  the  danger  of  the  defendant  to 
himself  as  a  standard  for  denying  discharge  or  release.  Under 
present  law  danger  to  others  is,  apparently,  the  only  basic  standard 
used,  although  some  ambiguity  appears  in  G.  L.  Ch.  278,  sec.  13. 
In  amending  sec.  13,  the  present  bill  eliminates  such  ambiguity. 

Section  105.  Since  the  present  bill  creates  full  and  adequate 
machinery  for  the  discharge  and  release  of  committed  persons,  it 
was  necessary  to  amend  section  105  to  delete  all  reference  to  sec- 
tion 100. 

Section  13.  Since  section  101  is  designed  to  replace  the  pro- 
cedures of  section  13,  the  present  bill  deletes  section  13  as  now 
written,  and  substitutes  a  cross  reference  to  section  101. 
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For  these  reasons  a  majority  of  the  Council  recommend  the  draft 
act  below : 

JUDGE  DONAHUE'S  MINORITY  REPORT 
"Judge  Donahue  wishes  to  record  his  dissent  to  the  foregoing  Report,  in  that 
he  beheves  that  it  substitutes  for  an  easily  understood  definition  of  criminal  in- 
sanity one  which  would  be  confusing  to  juries." 

MR.  MULDOON'S  MINORITY  REPORT  AS  TO  SECTION  100 

The  differences  of  opinion  among  the  members  of  the  Judicial  Council  relate 
to  the  proposed  definition  in  the  first  sentence  of  Section  100  of  the  draft  act. 
That  sentence  reads, 

"(1)  A  person  is  not  responsible  for  criminal  conduct  if  at  the  time  of  such 
conduct  as  a  result  of  mental  disease  or  defect  he  lacks  substantial  capacity 
either  to  appreciate  the  criminality  of  his  conduct  or  to  conform  his  conduct  to 
the  requirements  of  law." 

We  have  discussed  a  number  of  differently  worded  definitions. 

I  am  unable  to  agree  in  recommending  the  insertion  in  our  stat- 
ute law  of  the  words  printed  above  in  italics.  As  stated  in  the  ma- 
jority report,  "the  legal  definition  of  insanity  is  not  now  stated  in 
this  state  by  statute."  It  exists  in  judicial  opinions  one  of  the  latest 
of  which,  Com.  v.  McCann,  325  Mass.  510  is  quoted  among  other 
cases  cited  in  the  opinion  back  to  Com.  v.  Rogers,  7  Met.  502 — the 
leading  case  consisting  of  an  actual  charge  to  a  jury  by  Chief  Justice 
Shaw  in  a  murder  case  in  1843  about  the  same  time  as  the  much 
criticized  English  M'Naghten  rules  as  to  knowledge  between  right 
and  wrong.  After  the  charge  the  jury  found  the  defendant  "not 
guilty"  (seep.  506). 

As  I  read  the  charge  of  Chief  Justice  Shaw  and  other  Massachu- 
setts cases,  I  do  not  think  the  strict  M'Naghten  rules  have  ever 
been  the  law  of  Massachusetts,  but  I  think  the  law  as  commonly 
understood  may  need  clarifying  along  lines  suggested  in  the  ma- 
jority report  as  to  knowledge  and  control  and  the  capacity  for  the 
criminal  intent.  My  difficulty  with  the  words  in  italics  above 
quoted  in  Section  100,  is  their  vagueness  as  a  guide  for  a  judge  in 
decision  or  instructions  to  a  jury.  I  am  supported  in  my  objection 
by  the  views  of  a  number  of  lawyers  familiar  with  criminal  practice 
to  whom  I  have  shown  Section  100  and  I  find  additional  and  im- 
pressive support  in  the  latest  discussion  of  the  Canadian  Commis- 
sion presided  over  by  the  Chief  Justice  of  the  High  Court  of  On- 
tario which  appeared  on  October  25,  1957.  That  Commission  ap- 
pointed in  1954,  after  almost  three  years  of  consideration  discusses 
not  only  the  conflicts  of  opinion  in  the  United  States,  but  the  New 
Hampshire  law  and  that  of  the  District  of  Columbia  in  the  Durham 
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case  and,  specifically,  the  exact  wording  of  Section  100,  which  orig- 
inated in  the  discussions  of  the  American  Law  Institute  to  which 
the  report  refers.  The  majority  of  the  Commission  concludes  (pp. 
32-33), 

"We  think  the  main  proposal  [that  in  Section  100]  has  many  features  of 
our  law  as  presently  interpreted  and  applied,  but  has  the  defect  of  having  no 
jurisprudence  to  support  it  and  would  be  much  more  difficult  to  present  to  a 
jury." 

I  agree  with  that  comment.  It  seems  to  me  that  the  words  "or  to 

conform  his  conduct  to  the  requirements  of  law"  would  confuse 

rather  than  clarify  the  law  of  Massachusetts  as  now  existing  under 

the  Massachusetts  decisions  and  for  that  reason  should  not  be  used. 

As  an  alternative  to  Section  100,  I  suggest  that  adoption  of  the 

Canadian  definition  set  forth  in  said  Report  on  Page  8,  namely: 

"(1)     No  person  shall  be  convicted  of  an  offence  in  respect  of  an  act  or 

omission  on  his  part  while  he  was  insane. 

(2)  For  the  purposes  of  this  section  a  person  is  insane  when  he  is  in  a 
state  of  natural  imbecility  or  has  disease  of  the  mind  to  an  extent  that 
renders  him  incapable  of  appreciating  the  nature  and  quality  of  an 
act  or  omission  or  of  knowing  that  an  act  or  omission  is  wrong. 

(3)  *A  person  who  has  specific  delusions,  but  is  in  other  respects  sane,  shall 

not  be  acquitted  on  the  ground  of  insanity  unless  the  delusions  caused 
him  to  believe  in  the  existence  of  a  state  of  things  that,  if  it  existed, 
would  have  justified  or  excused  his  act  or  omission. 

(4)  Every  one  shall,  until  the  contrary  is  proved,  be  presumed  to  be  and 
to  have  been  sane." 

may  be  the  answer  sought. 

This  definition,  with  slight  modification,  has  stood  the  test  of 
judicial  administration  since  1893  in  Canada. 

It  should  be  said  that  Canada  has  an  Act  called  the  Interpreta- 
tion Act,  RCS.  1952,  Chapter  158,  Section  15. 

"Every  Act  and  every  provision  and  enactment  thereof,  shall  be  deemed 
remedial,  whether  its  immediate  purport  is  to  direct  the  doing  of  any  thing  that 
Parliament  deems  to  be  for  the  pubhc  good,  or  to  prevent  or  punish  the  doing 
of  any  thing  that  it  deems  contrary  to  the  public  good;  and  shall  accordingly 
receive  such  fair,  large  and  liberal  construction  and  interpretation  as  will  best 
ensure  the  attainment  of  the  object  of  the  Act  and  of  such  provision  of  enact- 
ment, according  to  its  true  intent,  meaning  and  spirit." 
Incorporation  into  the  statute  under  consideration  of  language 
like  the  Interpretation  Act  might  also  be  of  assistance  in  reaching 
the  solution  of  this  very  difficult  problem,  as  it  is  done  in  Canada. 


*Ab  to  this  Subsection  3,  the  Commission  suggests  "but  not  without  some  hesitation,  that  in 
view  of  modern  psychiatric  knowledge  the  subsection  can  well  be  dropped  from  the  law,  and 
that  any  legitimate  defense  that  could  be  raised  under  that  subsection  can  be  raised  under 
subsection   (2),"  see  Report,  p.  36. 
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I  do  not  mean  a  general  act  like  that  quoted  but  a  sentence  (not 
uncommon  in  statutes)  something  like  this: 

"This  act  shall  be  deemed  remedial  and  shall  accordingly  receive  such  fair 
and  reasonably  Hberal  construction  and  interpretation  as  will  best  insure  the 
attainment  of  justice  which  it  is  intended  to  promote." 
AN  ALTERNATIVE  SUGGESTION 

If  the  foregoing  suggestions  are  not  considered  advisable  by  the 
legislature,  I  suggest,  as  an  alternative,  that  no  attempt  at  statu- 
tory definition  be  made,  that  Section  100,  as  a  statutory  definition 
be  omitted  as  not  necessary  for  the  operation  of  the  rest  of  the  draft 
act  dealing  with  administrative  matters,  submitted  by  the  Council. 
This  would  leave  the  legal  test  of  ''insanity"  to  develop  under  our 
judicial  decisions  as  the  local  law  of  Massachusetts. 

The  Supreme  Court  of  the  United  States  in  Fisher  v.  U.  S.,  328, 
U.  S.  463  treated  the  question  as  one  of  the  local  laws  of  the  District 
of  Columbia.  No  matter  what  words  are  used  sooner  or  later  their 
meaning  will  have  to  be  determined  by  the  court  as  a  matter  of  the 
local  law. 

Frederic  J.  Muldoon 

Judge  Fenton  and  Judge  Leggat  agree  with  the  alternative  sug- 
gestion to  omit  Section  100  and  leave  definition  to  our  judicial 
decisions. 

DRAFT  ACT  Submitted  by  the  Majority 
An  Act  relative  to  the  defense  op  irresponsibility  in  criminal  proceedings. 

Section  1.  Sections  one  hundred,  one  hundred  A,  and  one  hundred  and  one 
of  chapter  one  hundred  and  twenty-three  of  the  General  Laws  are  hereby  re- 
pealed, and  the  following  substituted  therefor: — 

Section  100.  Mental  Disease  or  Defect  excluding  Responsibility . — (1)  A  per- 
son is  not  responsible  for  criminal  conduct  if  at  the  time  of  such  conduct  as  a 
result  of  mental  disease  or  defect  he  lacks  substantial  capacity  either  to  appreci- 
ate the  criminality  of  his  conduct  or  to  conform  his  conduct  to  the  requirements 
of  law.  (2)  The  terms  "mental  disease  or  defect"  as  used  in  sections  one  hundred 
to  one  hundred  and  one,  inclusive,  and  section  thirteen  of  chapter  two  hundred 
and  seventy-eight  do  not  include  an  abnormaHty  manifested  only  by  repeated 
criminal  or  otherwise  antisocial  conduct.  [Compare  dissent  above  on  this  section.] 

Section  lOOA.  Evidence  of  Mental  Disease  or  Defect  Admissible  when  Rele- 
vant to  Element  of  the  Offense;  Mental  Disease  or  Defect  Impairing  Capacity 
as  Ground  for  Mitigation  of  Punishment  in  Capital  Cases. — (1)  Evidence  that 
the  defendant  suffered  from  a  mental  disease  or  defect  shall  be  admissible  when- 
ever it  is  relevant  to  prove  that  the  defendant  did  or  did  not  have  a  state  of 
mind  which  is  an  element  of  the  offense.  (2)  Whenever  the  jury  or  the  court 
is  authorized  to  determine  or  to  recommend  whether  or  not  the  defendant  shall 
be  sentenced  to  death  or  life  imprisonment  upon  conviction,  evidence  that  the 
capacity  of  the  defendant  to  appreciate  the  criminality  of  his  conduct  or  to 
conform  his  conduct  to  the  requirements  of  law  was  impaired  as  a  result  of 
mental  disease  or  defect  shall  be  admissible  in  favor  of  life  imprisonment. 
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Section  lOOB.  Burden  of  Proof  of  Mental  Disease  or  Defect  excluding  Re- 
sponsibility; Requirement  of  Notice;  Form  of  Verdict  when  finding  of  Ir- 
responsibility is  made. — (1)  Every  defendant  is  presumed  to  be  sane.  If  there 
is  any  evidence  of  mental  disease  or  defect  excluding  responsibility,  the  burden 
of  proof  on  the  issue  is  on  the  Commonwealth.  (2)  Evidence  of  mental  disease  or 
defect  excluding  responsibility  shall  not  be  admissible  unless  the  defendant  be- 
fore trial  and  at  the  time  of  entering  his  plea  of  not  guilty  or  within  ten  days 
thereafter  or  at  such  later  time  as  the  court  may  for  good  cause  permit  files  a 
written  notice  of  his  purpose  to  rely  on  such  defense.  (3)  When  the  defendant 
is  acquitted  on  the  ground  of  mental  disease  or  defect  excluding  responsibility, 
the  verdict  and  the  judgment  shall  so  state. 

Section  lOOC.  Mental  Disease  or  Defect  excluding  Fitness  to  proceed. — No 
person  who  as  a  resiilt  of  mental  disease  or  defect  lacks  capacity  to  understand 
the  proceedings  against  him  or  to  assist  in  his  own  defense  shall  be  tried,  con- 
victed or  sentenced  for  the  commission  of  an  offense  so  long  as  such  incapacity 
endures. 

Section  lOOD.  Psychiatric  Examination  of  Defendant  with  Respect  to  Mental 
Disease  or  Defect  excluding  Responsibility  or  Fitness  to  proceed. — (1)  When- 
ever (a)  a  person  is  indicted  by  a  grand  jury  for  a  capital  offense,  or  (b)  a  per- 
son, who  is  known  to  have  been  indicted  for  any  other  offense  more  than  once  or 
to  have  been  previously  convicted  of  a  felony,  is  indicted  by  a  grand  jury  or 
bound  over  for  trial  in  the  superior  court,  or  (c)  a  person  has  filed  a  notice  of  in- 
tention to  rely  on  the  defense  of  mental  disease  or  defect  excluding  responsibil- 
ity as  provided  in  section  one  hundred  B  of  this  chapter,  or  (d)  the  court  has 
reason  to  doubt  his  fitness  to  proceed,  or  (e)  the  court  has  reason  to  believe  that 
mental  disease  or  defect  of  such  person  will  otherwise  become  an  issue  in  the 
cause  the  clerk  of  the  court  in  which  the  indictment  is  returned,  or  the  clerk  of 
the  district  court,  as  the  case  may  be,  shall  give  notice  to  the  department,  which 
shall  cause  such  person  to  be  examined  with  a  view  to  determine  his  mental  con- 
dition and  the  existence  of  any  mental  disease  or  defect  which  would  affect  his 
criminal  responsibihty.  The  court  may  order  such  person  committed  to  a  hos- 
pital or  other  suitable  facihty  for  the  purpose  of  the  examination  for  a  period 
of  not  exceeding  sixty  days  or  such  longer  period  as  the  court  determines  to  be 
necessary  for  the  purpose.  Whenever  the  probation  officer  of  the  court  has  in 
his  possession  or  whenever  the  inquiry  which  he  is  required  to  make  by  section 
eighty-five  of  chapter  two  hundred  and  seventy-six  discloses  facts  which  if  known 
to  the  clerk  would  require  notice  as  aforesaid,  such  probation  officer  shall  forth- 
with communicate  the  same  to  the  clerk  who  shall  thereupon  give  such  notice 
unless  already  given.  The  department  shaU  file  a  report  of  its  investigation  in 
quadruphcate  with  the  clerk  of  the  court  in  which  the  trial  is  to  be  held,  who 
shall  cause  copies  to  be  delivered  to  the  probation  officer  of  the  court,  the  dis- 
trict attorney,  and  to  the  attorney  for  the  accused.  In  the  event  of  failure  by  the 
clerk  of  a  district  court  to  give  notice  to  the  department  as  aforesaid,  the  same 
shall  be  given  by  the  clerk  of  the  superior  court  after  entry  of  the  case  in  said 
court.  Upon  giving  the  notice  required  by  this  section  the  clerk  of  a  court  shall 
so  certify  upon  the  papers.  The  psychiatrist  making  such  examination  shall,  upon 
certification  by  the  department,  receive  the  same  fees  and  traveling  expenses  as 
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provided  in  section  seventy-three  for  the  examination  of  persons  committed  to 
institutions  and  such  fees  and  expenses  shall  be  paid  in  the  same  manner  as 
provided  in  section  seventy-four  for  the  payment  of  commitment  expenses.  Any 
clerk  of  court  who  wilfully  neglects  to  perform  any  duty  imposed  upon  him  by 
this  section  shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars.  (2)  In 
any  examination  conducted  pursuant  to  paragraph  (1)  of  this  section  any 
method  may  be  employed  which  is  accepted  by  the  medical  profession  for  the 
examination  of  those  thought  to  be  suffering  from  mental  disease  or  defect.  (3) 
The  report  of  the  examination  shall  include  the  following:  (a)  a  description  of 
the  nature  of  the  examination;  (b)  a  diagnosis  of  the  mental  condition  of  the  de- 
fendant; (c)  if  the  defendant  suffers  from  a  mental  disease  or  defect,  an  opinion 
as  to  his  capacity  to  understand  the  proceedings  against  him  and  to  assist  in  his 
own  defense;  (d)  an  opinion  as  to  the  extent,  if  any,  to  which  the  capacity  of 
the  defendant  to  appreciate  the  criminality  of  his  conduct  or  to  conform  his  con- 
duct to  the  requirements  of  law  was  impaired  at  the  time  of  the  criminal  con- 
duct charged;  and  (e)  when  directed  by  the  court,  an  opinion  as  to  the  capacity 
of  the  defendant  to  have  a  particular  state  of  mind  which  is  an  element  of  the 
offense  charged.  If  the  examination  cannot  be  conducted  by  reason  of  the  un- 
willingness of  the  defendant  to  participate  therein,  the  report  shall  so  state  and 
shall  include,  if  possible,  an  opinion  as  to  whether  such  unwillingness  of  the  de- 
fendant was  the  result  of  mental  disease  or  defect. 

Section  lOOE.  Determination  of  Fitness  to  proceed;  Effect  oj  Finding  of  Un- 
fitness; Proceedings  if  Fitness  is  regained. — (1)  When  the  defendant's  fitness  to 
proceed  is  drawn  in  question,  the  issue  shall  be  determined  by  the  court.  If 
neither  the  district  attorney  nor  counsel  for  the  defendant  contests  the  finding 
of  the  report  filed  pursuant  to  section  one  hundred  D,  the  court  may  make  the 
determination  on  the  basis  of  such  report.  If  the  finding  is  contested,  the  court 
shall  hold  a  hearing  on  the  issue.  If  the  report  is  received  in  evidence  upon  such 
hearing,  the  party  who  contests  the  finding  thereof  shall  have  the  right  to  sum- 
mon and  to  cross-examine  the  psychiatrists  who  joined  in  the  report  and  to  offer 
evidence  upon  the  issue.  (2)  If  the  court  determines  that  the  defendant  lacks 
fitness  to  proceed,  the  proceeding  against  him  shall  be  suspended  and  the  court 
shall  commit  him  to  an  appropriate  state  hospital  for  so  long  as  such  unfitness 
shaU  endure  and  under  such  limitations  as  the  court  may  order.  When  the  court, 
upon  the  application  of  the  superintendent  of  the  state  hospital  to  which  the 
defendant  has  been  committed  determines,  after  a  hearing,  that  the  defendant 
has  regained  fitness  to  proceed,  the  proceedings  shaU  be  resumed.  If,  however, 
the  court  is  of  the  view  that  so  much  time  has  elapsed  since  the  commitment  of 
the  defendant  that  it  would  be  unjust  to  resume  the  criminal  proceeding,  the 
court  may  dismiss  the  charge  and  may  after  a  hearing,  order  the  defendant  to 
be  committed  to  an  appropriate  institution  as  provided  in  section  fifty  to  fifty- 
four  inclusive  or  discharged. 

Section  lOOF.  Determination  of  Irresponsibility  on  Basis  of  Report;  Access  to 
Defendant  by  Psychiatrist  of  his  own  Choice;  Form  of  Expert  Testimony  when 
Issue  is  tried. — (1)  If  the  report  filed  pursuant  to  section  one  hundred  D 
finds  that  the  defendant  at  the  time  of  the  criminal  conduct  charged  suffered 
from  a  mental  disease  or  defect  which  substantially  impaired  his  capacity  to  ap- 
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predate  the  criminality  of  his  conduct  or  to  conform  his  conduct  to  the  require- 
ments of  law,  and  the  court  is  satisfied  that  such  impairment  was  sufficient  to 
exclude  responsibility,  the  court  shall  enter  judgment  of  acquittal  on  the  ground 
of  mental  disease  or  defect  excluding  responsibility.  (2)  When,  notwithstanding 
the  report  filed  pursuant  to  section  one  hundred  D,  the  defendant  wishes  to  be 
examined  by  a  qualified  psychiatrist  of  his  own  choice,  such  psychiatrist  shall  be 
permitted  to  have  reasonable  access  to  the  defendant  for  the  purposes  of  such 
examination.  (3)  Upon  the  trial,  the  psychiatrists  who  filed  a  report  pursuant  to 
section  one  hundred  D  may  be  called  as  witnesses  by  the  prosecution,  the  de- 
fendant, or  the  court,  and  the  jury  may  be  informed  that  they  were  designated 
by  the  court.  If  called  by  the  court,  the  witness  shall  be  subject  to  cross-exam- 
ination by  the  prosecution  and  by  the  defendant.  Both  the  prosecution  and  the 
defendant  may  summon  any  other  quahfied  physician  to  testify,  but  no  one  who 
has  not  examined  the  defendant  shall  be  competent  to  testify  to  his  opinion  as  a 
psychiatrist  with  respect  to  the  mental  condition  or  responsibility  of  the  de- 
fendant, as  distinguished  from  the  validity  of  the  procedure  followed  by,  or  the 
general  scientific  propositions  stated  by,  another  witness.  (4)  When  a  physician 
who  has  examined  the  defendant  testifies  concerning  his  mental  condition,  he 
shall  be  permitted  to  make  a  statement  as  to  the  nature  of  his  examination,  his 
diagnosis  of  the  mental  condition  of  the  defendant  at  the  time  of  the  commission 
of  the  offense  charged  and  his  opinion  as  to  the  extent,  if  any,  to  which  the 
capacity  of  the  defendant  to  appreciate  the  criminality  of  his  conduct  or  to  con- 
form his  conduct  to  the  requirements  of  law  or  to  have  a  particular  state  of 
mind  which  is  an  element  of  the  offense  charged  was  impaired  as  a  result  of  men- 
tal disease  or  defect  at  that  time.  He  shaU  be  permitted  to  make  any  explana- 
tion reasonably  serving  to  clarify  his  diagnosis  and  opinion  and  may  be  cross- 
examined  as  to  any  matter  bearing  on  his  competency  or  credibility  or  the 
validity  of  his  diagnosis  or  opinion. 

Section  lOOG.  Statements  for  Purposes  of  Examination  or  Treatment  Inadmis- 
sible except  on  Issue  of  Mental  Condition. — A  statement  made  by  a  person  sub- 
jected to  psychiatric  examination  pursuant  to  sections  one  hundred  D,  one 
hundred  E,  or  one  hundred  and  one  for  the  purposes  of  such  examination  or 
.  treatment  shall  not  be  admissible  in  evidence  against  him  in  any  proceeding  on 
any  issue  other  than  that  of  his  mental  condition.  Such  a  statement  shall  be 
admissible  upon  that  issue,  except  that  such  a  statement  constituting  a  confes- 
sion of  guilt  shall  not  be  admissible  upon  any  issue.  [See  pp.  54-55  of  this  report.] 

Section  101.  Legal  Effect  of  Acquittal  on  the  Ground  of  Mental  Disease  or  De- 
fect excluding  Responsibility;  Commitment;  Release  or  Discharge. — (1)  When 
a  defendant  is  acquitted  on  the  ground  of  mental  disease  or  defect  excluding 
responsibihty,  the  court  shall  order  him  to  be  committed  to  the  custody  of  the 
commissioner  to  be  placed  in  an  appropriate  institution  for  custody,  care,  and 
treatment.  (2)  If  the  commissioner  is  of  the  view  that  a  person  committed  to  his 
custody,  pursuant  to  paragraph  (1)  of  this  section,  may  be  discharged  or  re- 
leased on  probation  without  danger  to  himself  or  to  others,  he  shall  make  ap- 
phcation  for  the  discharge  or  release  of  such  person  in  a  report  to  the  court  by 
which  such  person  was  committed  and  shall  transmit  a  copy  of  such  application 
and  report  to  the  district  attorney  of  the  county  from  which  the  defendant  was 
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committed.  The  court  shall  thereupon  appoint  at  least  two  qualified  psychia- 
trists to  examine  such  person  and  to  report  within  sixty  days,  or  such  longer 
period  as  the  court  determines  to  be  necessary  for  the  purpose,  their  opinion  as 
to  his  mental  condition.  To  facilitate  such  examination  and  the  proceedings 
thereon,  the  court  may  cause  such  person  to  be  confined  in  any  institution  lo- 
cated near  the  place  where  the  court  sits,  which  may  hereafter  be  designated  by 
the  commissioner  as  suitable  for  the  temporary  detention  of  irresponsible  per- 
sons. (3)  If  the  court  is  satisfied  by  the  report  filed  pursuant  to  paragraph  (2) 
of  this  section  and  the  testimony  of  the  psychiatrists  making  such  report,  if  the 
court  deems  it  advisable  to  hear  their  testimony,  that  the  committed  person 
may  be  discharged  or  released  on  probation  without  danger  to  himself  or 
others,  the  court  shall  order  his  discharge  or  his  release  upon  probation,  on  such 
conditions  as  the  court  determines  to  be  necessary.  If  the  court  is  not  satisfied, 
it  shall  promptly  order  a  hearing  to  determine  whether  such  person  may  safely 
be  discharged  or  released.  Any  such  hearing  shall  be  deemed  a  civil  proceeding 
and  the  burden  shall  be  upon  the  committed  person  to  prove  that  he  may  safely 
be  discharged  or  released.  According  to  the  determination  of  the  court  upon  the 
hearing,  the  committed  person  shall  thereupon  be  discharged  or  released  on 
probation  on  such  conditions  as  the  court  determines  to  be  necessary,  or  shall 
be  recommitted  to  the  custody  of  the  commissioner,  subject  to  discharge  or  re- 
lease only  in  accordance  with  the  procedure  prescribed  above  for  a  hearing.  (4) 
If  after  the  release  on  probation  of  a  committed  person,  the  court  shall  determine, 
after  hearing  evidence,  that  the  conditions  of  probation  have  been  violated  and 
that  for  the  safety  of  such  person  or  for  the  safety  of  others  his  probation  should 
be  revoked,  the  court  shall  forthwith  order  him  recommitted  to  the  commis- 
sioner, subject  to  discharge  or  release  only  in  accordance  with  the  procedure 
prescribed  above  for  a  first  hearing.  (5)  A  committed  person  may  make  ap- 
plication for  his  discharge  or  release  to  the  court  by  which  he  was  committed, 
and  the  procedure  to  be  followed  upon  such  application  shall  be  the  same  as 
that  prescribed  above  in  the  case  of  an  application  by  the  commissioner.  How- 
ever, no  such  application  by  a  committed  person  need  be  considered  until  he  has 
been  confined  for  a  period  of  not  less  than  six  months  from  the  date  of  the  order 
of  commitment,  and  if  the  determination  of  the  court  be  adverse  to  the  applica- 
tion, such  person  shall  not  be  permitted  to  file  a  further  appHcation  until  one 
year  has  elapsed  from  the  date  of  any  preceding  hearing  on  an  application  for 
his  release  or  discharge. 

Section  2.  Section  one  hundred  five  of  chapter  one  hundred  twenty-three  is 
hereby  amended  by  deleting  all  reference  to  section  one  hundred  contained 
therein  so  as  to  read  as  follows: — 

Section  105.  Reconveyance  of  Prisoners  restored  to  Sanity,  not  Dangerously 
Insane,  etc. — ^When,  in  the  opinion  of  the  superintendent  of  the  state  hospital  to 
which  a  prisoner  has  been  committed  or  removed  under  section  one  hundred  and 
three  or  one  hvmdred  and  four,  or  of  the  commissioner  and  the  medical  director 
appointed  under  section  forty-eight  of  chapter  one  hundred  and  twenty-five  in 
case  of  commitment  or  removal  to  the  Bridgewater  state  hospital,  the  mental 
condition  of  the  prisoner  is  such  that  he  should  be  returned  to  custody  or  to  the 
penal  institution  from  which  he  was  taken,  he  or  they  shall  so  certify  upon  the 
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warrant  or  commitment,  and  notice,  accompanied  by  a  written  statement  re- 
garding the  mental  condition  of  the  prisoner,  shall  be  given  to  the  proper  custo- 
dian or  to  the  warden,  superintendent,  keeper  or  master,  as  the  case  may  be,  of 
such  penal  institution,  there  to  remain  pursuant  to  the  original  sentence,  com- 
puting the  time  of  his  detention  or  confinement  in  the  said  hospital  as  part  of 
the  term  of  his  imprisonment  under  such  sentence;  provided,  that  a  prisoner 
committed  or  removed  to  a  state  hospital  under  section  one  hundred  and  three 
or  one  hundred  and  four  for  his  proper  care  or  observation  pending  the  deter- 
mination of  his  insanity  shall,  unless  foimd  to  be  insane  as  hereinafter  provided, 
be  returned  in  the  manner  hereinbefore  provided  to  the  penal  institution  or  cus- 
tody whence  so  taken,  not  later  than  thirty-five  days  thereafter,  but  such  pris- 
oner shall  in  all  other  respects  be  subject  to  the  provisions  of  this  section.  If  a 
prisoner,  committed  or  removed  under  section  one  hundred  and  three  or  one 
hundred  and  four  for  his  proper  care  or  observation,  is  found  by  the  superin- 
tendent or  by  the  commissioner  and  said  medical  director,  as  the  case  may  be,  to 
be  insane,  the  finding  shaU  be  certified  upon  the  warrant  or  commitment,  and 
the  superintendent  of  the  institution  or  the  commissioner  and  said  medical  di- 
rector, as  the  case  may  be,  shall  report  the  prisoner's  mental  condition  to  the 
court  or  judge  issuing  the  warrant  or  commitment,  or  in  case  of  the  death, 
resignation  or  removal  of  the  judge,  to  any  judge  or  special  justice  of  the  same 
court,  with  the  recommendation  that  the  prisoner  be  committed  as  an  insane 
person.  The  court,  judge  or  justice  may  thereupon  commit  the  prisoner  to  an 
institution  for  the  insane,  if,  in  the  opinion  of  the  court,  judge  or  justice,  such 
commitment  is  necessary.  The  provisions  of  this  section  relative  to  the  return 
to  custody  or  to  a  penal  institution  of  a  prisoner  taken  therefrom  under  sections 
one  himdred  and  three  or  one  hundred  and  four,  shall  apply,  so  far  as  apt,  to  a 
prisoner  committed  under  this  section. 

If  a  prisoner  is  committed  in  accordance  with  sections  one  hundred  and  three 
or  one  hundred  and  four,  and  his  sentence  has  expired,  the  superintendent  of 
the  institution  to  which  commitment  was  made  or  said  medical  director  and  the 
commissioner,  in  case  of  commitment  to  the  Bridgewater  state  hospital,  as  the 
case  may  be,  may  permit  such  prisoner  temporarily  to  leave  such  institution  in 
accordance  with  sections  eighty-eight  and  ninety,  or  may  discharge  such  prisoner 
in  accordance  with  section  eighty-nine.  In  construing  this  section  a  maximum 
and  minimum  sentence  shall  be  held  to  have  expired  at  the  end  of  the  minimum 
term,  and  an  indeterminate  sentence,  at  the  end  of  the  maximum  period  fixed 
by  law. 

Section  3.  Section  thirteen  of  chapter  two  hundred  and  seventy-eight  is 
hereby  amended  to  read  as  follows: 

Section  IS.  Persons  Acquitted  on  Ground  of  Mental  Disease  or  Defect  ex- 
cluding Responsibility. — If  a  person  is  acquitted  on  ground  of  mental  disease  or 
defect  excluding  responsibility,  the  provisions  of  section  one  hundred  and  one  of 
chapter  one  hundred  and  twenty-three  shall  apply. 
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THE  EMINENT  DOMAIN  BILLS 
(Referred  by  Resolves,  Chapters  120,  129,  134  cind  I48) 

By  the  series  of  resolves  referred  to  above,  adopted  at  intervals 
between  July  and  September,  the  subject  matter  of  the  report  of 
the  Special  Commission  on  the  Taking  of  Land  by  Eminent  Domain 
(H.  2738),  seven  of  the  bills  recommended  by  the  Commission  (in 
Appendices  A,  B,  C,  D,  E,  F,  G)  and  seven  other  bills  relating  to 
the  subject  and  numbered  H.  364,  365,  978,  1371,  2325  and  Senate 
263  and  796  were  referred  to  the  Council. 

As  all  the  copies  of  the  Special  Commission's  report  at  the  State 
House  were  exhausted  the  members  of  the  Council  were  unable  to 
examine  the  report  and  the  bills  therein  proposed  until  after  it  was 
reprinted  in  full  in  the  Massachusetts  Law  Quarterly  for  July 
(No.  2  of  Vol.  42)  which  appeared  late  in  the  summer. 

Rarely  is  a  legislative  document  on  a  subject  of  far-reaching 
importance  circulated  in  print,  while  it  is  under  preliminary  dis- 
cussion, to  so  many  members  of  the  profession  for  their  information 
and  consideration.  The  reprint  was  prefaced  by  a  request  "for  sug- 
gestions from  anyone  interested  for  the  information  of  the  Judicial 
Council." 

Thereafter,  the  members  of  the  Council  received  a  memorandum 
in  opposition  to  the  proposals  of  the  Special  Commission — a  memo- 
randum which  had  been  submitted  to  the  Ways  and  Means  Commit- 
tee of  the  House  prior  to  the  reference  to  the  Council.  This  was 
also  printed  in  the  Massachusetts  Law  Quarterly  for  October,  pp. 
17-21  (Vol.  42,  No.  3)  also  with  a  request  for  comment.  Both  the 
report  of  the  Commission  and  the  protest — were  thus  submitted  to 
approximately  5,000  members  of  the  bench  and  bar — with  a  request 
for  comment  and  suggestion.  Whether  there  is  any  indication  of 
professional  apathy  in  the  lack  of  response  to  the  report  and  protest 
thus  circulated,  we  do  not  know,  but  the  fact  is  interesting. 

We  have  considered  both  documents  mentioned  and  the  various 
bills  referred  to  us  and  report  as  follows,  rather  briefly  as  the  time 
available  for  a  more  detailed  discussion  in  this  report  in  addition 
to  the  twenty  or  more  other  matters  discussed  herein,  has  been 
somewhat  limited  by  the  circumstances  which  we  have  explained. 

1.     APPENDIX  A  FOR  AN  EMINENT  DOMAIN  BOARD 

(Referred  by  Resolves,  Chapter  129) 

This  bill,  as  stated  by  the  Commission  (pp.  4-5),  provides  for 
"a  seven-man  commission  with  exclusive  original  jurisdiction"  of 
all  takings  for  any  purpose  by  the  Commonwealth  or  by  any  city 
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or  town  or  other  authorized  body  anywhere  in  the  Commonwealth. 
The  board  is  to  be  appointed  by  the  Governor  with  the  advice  and 
consent  of  the  Executive  Council  and  "shall  consist  of  five  members 
of  the  bar  and  two  laymen  having  a  particular  and  specialized 
knowledge  of  real  estate  and  real  estate  values"  and  appointed 
eventually  (after  staggered  terms  at  the  beginning)  for  seven  year 
terms.  Each  member  is  to  receive  a  salary  of  $15,000,  the  Chairman 
to  receive  an  additional  $500.00,  and  a  clerk  to  be  appointed  by  the 
board  is  to  receive  a  salary  of  $10,000  making  a  total  annual  cost 
of  $115,000  in  salaries  with  the  additional  cost  of  operation,  what- 
ever it  might  be. 

While  appreciating  the  labors  of  the  Special  Commission,  as  our 
judgment  has  been  requested  by  the  legislature,  we  are  obliged  to 
state,  respectfully,  that  we  are  not  convinced,  by  the  Commission's 
report,  of  the  advisability  of  creating  such  a  board  with  the  func- 
tions proposed.  We  are  informed,  on  inquiry,  that  since  the  report 
of  the  Special  Commission  was  filed  a  series  of  special  sessions  in 
one  county  after  another,  has  broken  the  backlog  of  land-taking 
cases,  so  far  as  the  court  is  concerned,  with  the  cooperation  of  the 
Attorney  General's  office  and  of  the  bar.  Of  all  the  land-taking 
cases  few  are  tried  to  a  jury.  Most  cases  are  settled. 

We  are  not  convinced  by  the  discussion  of  the  Tennessee  Valley 
Commission  and  its  practice  as  a  precedent  for  such  a  commission 
in  Massachusetts.  We  do  not  therefore  recommend  the  creation  of 
the  board  suggested  by  the  Commission  in  Appendix  A  of  their 
report. 

We  think  the  problems  in  Massachusetts  can,  and  should,  be 
approached  more  simply  and  gradually  by  experiment.  If  any 
commission  should  be  needed  later  we  think  it  should  be  a  board  of 
three  (rather  than  seven)  to  be  appointed  by  the  Supreme  Judicial 
Court  and  to  consist  of  three  qualified  experienced  men,  including  a 
lawyer,  an  experienced  appraiser  and  an  experienced  real  estate 
man  to  whom  cases  could  be  referred  by  the  court  after  entry  of  a 
petition  for  a  prima  facie  report  of  valuation. 

But,  we  do  not,  at  present,  recommend  this  step. 

We  think  the  first  fair,  and  we  believe  effective,  experiment  is  to 
provide  for  a  mandatory,  formal,  reasonable  offer  within  a  reason- 
able time  (we  suggest  six  months)  after  the  taking  is  filed  in  the 
Registry  of  Deeds,  and  a  mandatory  pro  tanto  payment  of  the 
amount  of  the  offer  in  order  to  stop  interest  on  that  amount,  thus 
protecting  taxpayers,  and  to  enable  the  land  owner,  whose  life, 
business  and  financial  condition,  may  be  seriously  interferred  with, 
to  get  some  payment  with  reasonable  promptness  without  waiving 
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his  claim  for  more,  if  he  wishes  to  submit  his  claim  to  a  judge  or 

jury. 
Section  39  of  Chapter  79  of  the  General  Laws,  first  provided  for 

in  1833  in  early  railroad  takings,  now  provides : 

"§  39.  Settlement  and  Tender. — ^Whenever  damages  may  be  recovered  imder 
this  chapter,  the  body  politic  or  corporate  liable  for  such  damages  may  after 
the  right  to  such  damages  has  become  vested  effect  such  settlement  of  the 
damages  with  the  person  entitled  thereto  as  it  may  deem  to  be  for  its  best 
interests,  and  it  may  as  one  of  the  terms  of  the  settlement  of  a  claim  for  dam- 
ages growing  out  of  the  proceedings  in  respect  of  which  betterments  have  been 
or  are  to  be  assessed  agree  in  writing  with  the  owner  of  the  land  assessed  to 
assume  such  betterments.  Such  body  pohtic  or  corporate  may  after  the  right 
to  such  damages  has  become  vested  offer  in  writing  to  pay  to  the  person  en- 
titled to  receive  the  same  the  amount  which  it  is  willing  to  pay  in  settlement 
thereof,  with  interest  thereon,  together  with  taxable  costs  if  a  petition  for 
the  assessment  of  such  damages  is  pending.  If  an  award  of  damages  has  pre- 
viously been  made,  the  offer  shall  not  be  of  a  less  amount  than  such  award. 
Acceptance  thereof  may  be  either  in  full  satisfaction  of  all  damages  so  sus- 
tained, or  as  a  payment  pro  tanto  without  prejudice  to  any  right  to  have  the 
remainder  thereof  assessed  by  the  appropriate  tribunal.  After  notice  of  such 
offer,  made  as  aforesaid,  or  payment  of  the  amount  thereof,  no  interest  shall 
be  recovered,  except  upon  such  amount  of  damages  as  shall,  upon  final  ad- 
judication, be  in  excess  of  the  amount  of  said  offer;  provided,  that  all  taxable 
costs  accruing  subsequently  to  said  offer  shall  be  recoverable  by  the  petitioner 
in  all  cases,  except  as  provided  in  section  thirty-eight." 

This  Section  was  amended  by  Chapter  242  of  1955  by  adding  the 
following  sentence: 

"In  the  event  that  a  payment  pro  tanto  shall  prove  to  be  in  excess  of  dam- 
ages subsequently  assessed  by  an  appropriate  tribunal,  the  petitioner  shall  be 
ordered  by  a  proper  decree  to  refund  to  the  body  politic  or  corporate  an 
amount  equal  to  the  difference  between  the  payment  pro  tanto  and  the  verdict 
of  the  appropriate  tribunal,  plus  costs  and  interest  at  the  rate  of  four  per  cent 
per  annum  from  the  date  as  of  which  damages  were  assessed." 

In  proposing  a  mandatory  requirement  of  an  offer  and  pro  tanto 
payment,  we  realize  that  in  dealing  with  many  land  takings  a 
reasonable  time  is  needed  by  the  taking  authority  to  examine 
title,  to  examine  the  land  in  many  cases,  to  consider  the  various 
factors  bearing  on  valuation  and  other  matters  of  detail  in  ad- 
ministration before  a  considered  offer  and  payment  can  be  made. 
After  inquiry  we  think  that  the  period  of  six  months  will  be  reason- 
able for  this  purpose  and  we  recommend  the  following : 

DRAFT  ACT 

Section  39  of  Chapter  79  of  the  General  Laws  as  amended  by  Chapter  242 
of  the  Acts  of  1955,  is  hereby  amended  by  striking  out  the  second  sentence 
thereof  [as  reprinted  above]  and  substituting  therefor  the  following: — 
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Such  body  politic  or  corporate,  may  and,  after  the  right  to  such  damages 
has  become  vested,  shall  make  in  writing  a  formal  offer  of  a  reasonable  amount 
which  it  is  willing  to  pay  in  settlement,  with  interest  thereon,  together  with 
taxable  costs  if  a  petition  for  the  assessment  of  such  damages  is  pending,  and 
notify  the  person  entitled  to  receive  the  same  by  registered  maU  that  he  may 
collect  it  forthwith,  as  a  payment  pro  tanto;  the  notice  of  such  offer  shall  explain 
that  such  offer  may  be  accepted  and  the  amount  collected  without  waiver  or 
surrender  of  the  right  to  claim  a  larger  sum  by  proceeding  before  an  appropriate 
tribunal.  The  offer  and  notice  shall  also  explain,  as  provided  in  this  section,  the 
liability  of  the  petitioner  to  repay  with  interest  the  amount  if  any  of  such 
'pro  tanto  payment  in  excess  of  the  damages  awarded  by  such  appropriate 
tribunal, 

APPENDIX  B. 

DAMAGES  FROM  PUBLICITY  AND 
CHANGES  OF  DATE  OF  VALUATION 

(Referred  by  Resolves,  Chapter  129) 

This  reads  (see  report  pp.  24-25) . 
An  Act  providing  for  the  admissibility  op  certain  evidence  in  eminent 

DOMAIN  proceedings  RELATIVE  TO  PUBLICITY. 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  striking  out  section 
12,  as  most  recently  amended  by  section  1  of  chapter  634  of  the  acts  of  1953, 
and  inserting  in  place  thereof  the  following  section: — 

Section  12.  The  damages  for  property  taken  under  this  chapter  shaU  be  fixed 
at  the  value  thereof  before  the  taking,  except  that  a  landowner  may  introduce 
evidence  to  show  a  vote  of  the  taking  authority  indicating  its  probable  intention 
to  take  his  property,  in  which  event  he  may  in  the  discretion  of  the  court  or  of 
a  member  or  members  of  the  eminent  domain  board,  as  the  case  may  be,  have 
the  right  to  have  the  value  fixed  as  of  the  period  immediately  preceding  such 
vote  concerning  the  proposed  taking,  and  also  the  net  provable  income  lost  in 
the  period  between  such  vote  and  the  date  of  the  actual  taking,  and  in  case  only 
part  of  a  parcel  of  land  is  taken  there  shall  be  included  damages  for  all  injury 
to  the  part  not  taken  caused  by  the  taking  or  by  the  public  improvement  for 
which  the  taking  is  made ;  and  there  shall  be  deducted  the  benefit  accruing  to 
the  part  not  taken  unless  it  was  stated  in  the  order  of  taking  that  betterments 
were  to  be  assessed.  In  determining  the  damages  to  a  parcel  of  land  injured 
when  no  part  of  it  has  been  taken,  regard  shall  be  had  only  to  such  injury  as  is 
special  and  peculiar  to  such  parcel,  and  there  shall  be  deducted  the  benefit 
accruing  to  such  parcel,  unless  it  was  stated  in  the  order  of  taking,  or  if  there 
was  no  taking  in  the  order  for  the  establishment,  construction,  alteration,  re- 
pair or  discontinuance  of  the  public  improvement  which  caused  the  injury,  that 
betterments  were  to  be  assessed.  Whenever  the  title  or  interest  taken  is  such 
that  the  property  will  be  exempt  from  taxation  so  long  as  it  is  held  and  used 
for  the  purposes  for  which  it  is  taken,  the  damages  for  the  taking  shall  include 
an  amount  separately  determined  and  stated  which  shall  be  estimated  to  be 
equal  to  that  portion  of  the  tax  assessed  upon  the  property  in  the  year  it  is 
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taken  which,  if  the  tax  were  apportioned  pro  rata  according  to  the  number  of 
days  in  such  year,  would  be  allocable  to  the  days  ensuing  after  the  taking. 

This  bill  does  not  "strike  out"  anything  but  simply  inserts  the 
words  (in  italics) . 

The  commission  introduces  the  bill  on  pages  12  to  13  of  the  report. 

"5.  Add  a  statute  providing  for  the  following: 

(a)  That  in  cases  where  the  landowner  can  show  a  vote  by  the  taking  au- 
thority of  its  probable  intention  to  take  his  property,  the  landowner  shall  have 
the  right  to  introduce  evidence  and  have  his  value  fixed  as  of  the  period  im- 
mediately preceding  such  vote  concerning  the  proposed  taking. 

(The  Commission  considered  providing  for  the  inclusion,  as  an  element  of 
damage,  the  net  provable  income  lost  in  the  period  between  such  vote  and  the 
date  of  actual  taking,  but  the  majority  were  of  the  opinion  that  no  practicable 
provision  could  be  made  therefor  without  opening  the  door  to  speculative 
damages.) 
Reasons : 

Property  is  now  valued  as  of  the  date  of  taking,  yet  there  is  frequently  a  long 
period  of  publicity  before  a  taking.  As  a  result,  tenants  move  and  value  of  the 
property  decreases  solely  because  of  the  threatened  taking.  It  is  a  loss  that  the 
property  owner  suffers  because  of  the  taking,  and  he  ought  to  be  able  to  fix  his 
value  in  its  true  sense  before  the  unfavorable  publicity  arose,  and  he  also  ought 
to  be  compensated  for  the  loss  of  income  due  to  vacancies  between  the  time 
of  the  pubhcity  and  the  actual  taking.  Neither  is  compensable  at  the  present 
time." 

By  the  words  in  lines  7  and  8,  the  bill  is  geared  to  the  eminent 
domain  board  proposed  in  Appendix  A  (already  discussed).  Omit- 
ting those  words,  the  proposal  seems  to  raise  a  serious  problem,  sug- 
gested by  the  Commission  in  its  reference  to  "speculative  damages." 
In  the  protest  already  referred  to  against  the  Commission's  report 
(printed  in  the  Massachusetts  Law  Quarterly  for  October,  p.  20)  the 
comment  on  this  bill  is : 

"As  this  act  is  framed,  it  would  be  possible  for  a  landowner  to  summon  the 
taking  authority  and  have  it  testify  as  to  its  deliberations  concerning  possible 
takings.  Certainly  in  every  instance  where  a  petition  is  brought  and  tried  the 
petitioner  would  always  endeavor  to  show  a  larger  value  than  at  the  time  of 
the  taking  and  in  so  doing  would  require  the  taking  authority  to  t^tify  re- 
garding this  aspect  of  the  taking.  This  would  be  enormously  burdensome  on 
the  taking  authority  as  it  would  put  to  expense  and  loss  of  many  hours  of 
constructive  work." 

Aside  from  that  aspect  of  the  bill,  we  are  not  convinced  that  it 
would  be  wise  to  shift  the  date  of  valuation  from  the  taking  to  the 
date  of  an  uncertain  probability.  The  "net  provable  income  lost" 
might  be  less  speculative  than  a  change  in  the  date  of  valuation. 
We  are  not  convinced  of  the  advisability  of  the  proposed  attempt 
at  statutory  regulation  and  do  not  recommend  the  bill. 
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APPENDIX  C  AND  H.  3096 

REJECTION  OF  APPRAISERS 

(Referred  by  Resolves,  Chapter  120) 

These  two  identical  bills  provide : 
An  Act  providing  for  the  rejection  of  certain  appraisers  by  legal  depart- 
ments REQUIRED  TO  DEFEND  EMINENT  DOMAIN  PROCEEDINGS. 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  inserting  after  section 
14  the  following  section: — 

Section  I4A.  The  legal  department  of  any  agency  required  to  defend  a  pe- 
tition filed  for  the  assessment  of  damages  for  the  taking  of  real  estate  may  for 
just  cause  reject  the  services  of  a  contract  appraiser  employed  by  the  taking 
authority  and  may  employ  an  appraiser  of  its  own  choosing  and  charge  the 
expenses  thereof  to  the  taking  authority. 

We  do  not  recommend  the  bill  as  drawn. 

This  seems  an  administrative  matter.  The  reason  for  the  rec- 
ommendation is  stated  by  the  commission  (p.  12)  as  follows: — 

"There  are  many  instances  where  incompetent  appraisers  or  competent  men 
who  make  poor  witnesses  are  selected  by  the  taking  authority.  Without  the 
power  given  by  this  change  the  legal  department  has  to  use  men  it  would  not 
otherwise  have  as  witnesses,  and  it  reacts  to  the  detriment  of  the  taxpayer,  who 
has  to  pay  for  the  taking." 

We  have  no  doubt  that  such  instances  occur  on  both  sides  of 
eminent  domain  cases.  The  fact  of  "incompetent  appraisers"  or 
"competent  men  who  make  poor  witnesses"  was  emphasized  in  the 
discussion  at  the  Lawyers'  Institute  in  Plymouth  last  June  (see 
M.  L.  Q.  for  July  1957,  p.  10),  but  we  are  not  convinced  that  a 
wholesale  statute  such  as  that  suggested,  is  a  sound  way  to  meet 
them.  The  primary  responsibility  is  on  the  taking  authority  and 
we  think  it  should  remain  there.  It  is,  of  course,  the  function  of  the 
lawyer  for  the  taking  authority  to  advise  his  client  about  such  mat- 
ters— and  to  advise  with  emphasis — as  it  is  the  function  of  the  law- 
yer for  an  individual  client.  If  the  authority  will  not  follow  his  ad- 
vice, it  is  their  responsibility,  but  to  shift  the  primary  responsibility 
by  statute  does  not  seem  to  us  wise. 

Perhaps,  a  circular  letter  of  persuasive  advice  about  wiser  practice 
as  to  appraisers  in  and  out  of  court,  from  the  office  of  the  Attorney 
General  to  all  local  taking  authorities  might  accomplish  more  with 
less  chance  of  creating  strained  relations  between  the  local  officials. 
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APPENDIX  D  AND  H.  3097 

DUPLICATE  FILES 

(Referred  by  Resolves,  Chapter  120) 

The  two  identical  bills  provide : 

An  Act  requiring  a  taking  authority  to  furnish  a  complete  duplicate  file 
OF  takings  by  eminent  domain  to  certain  legal  departments. 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  inserting  after  section 
16  the  following  section: — 

Section  16A.  The  taking  authority  shall  furnish  to  the  legal  department 
handling  the  taking  as  soon  as  reasonably  possible  a  duplicate  complete  file  of 
the  proceedings  of  such  taking,  but  in  no  event  shall  such  file  be  furnished  later 
than  fourteen  days  after  a  petition  for  the  assessment  of  damages  under  section 
fourteen  has  been  filed. 

We  do  not  recommend  the  bill  as  drawn.  This  is  an  administrative 
matter. 

The  commission  stated  the  reason  for  recommending  it  as  fol- 
lows:— 

"In  many  instances  the  legal  departments  having  to  defend  pe- 
titions for  land  damages  are  hampered  and  delayed  through  a  fail- 
ure to  secure  a  complete  file  with  which  to  negotiate  a  settlement  or 
prepare  for  trial." 

We  assume  that  it  is  the  legal  duty  of  any  competent  "taking  au- 
thority" as  a  matter  of  common  sense  to  furnish  its  legal  depart- 
ment with  complete  information  "as  soon  as  reasonably  possible" 
without  any  special  statutory  mandate,  such  as  that  in  lines  3  to  6. 
While  it  should  be  unnecessary  to  put  those  lines  in  the  statute  book, 
it  may  be  advisable  as  a  specific  order  to  guard  against  negligence  of 
a  "taking  authority"  or  its  agents,  but  to  add  the  order  (in  lines  6 
to  8)  not  to  furnish  the  information  later  than  fourteen  days  after 
the  filing  of  a  petition  seems  to  us  a  standing  invitation  to  negli- 
gence of  dilatory  ofl&cials  to  wait  until  the  end  of  the  fourteen  days. 
We  think  the  information  should  be  furnished  as  the  commission 
suggested  on  page  13  "after  the  taking,"  but  without  waiting  for  the 
filing  of  a  petition.  Settlements  are  often  made  without  the  filing  of 
a  petition.  It  would  seem  to  be  the  legal  duty  of  a  legal  department 
to  advise  the  taking  authority  with  persistent  emphasis  of  the  need 
of  prompt  information  as  a  public  duty  to  the  taxpayers. 

If  the  legislature  considers  the  mandate  advisable  we  think  it 
should  stop  with  the  word  "taking"  in  line  3,  omitting  the  rest  of 
lines  6  to  8. 
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APPENDIX  E,  H.  3098  AND  S.  796 

ASSESSED  VALUATIONS  AND  STATEMENTS  IN 
PETITIONS  FOR  ABATEMENT  AS  EVIDENCE 

(Referred  by  Resolves,  Chapter  I48) 

H.  3098  provides: 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  striking  out  section  35, 
as  appearing  in  the  Tercentenary  Edition,  and  inserting  in  place  thereof  the 
following  section: — 

Section  85.  The  valuation  made  by  the  assessors  of  a  city  or  town  for  the 
purpose  of  taxation  or  statements  in  an  apphcation  for  abatement  of  taxes 
signed  by  a  petitioner  shall  not  be  admissible  as  evidence  of  the  fair  market 
value  of  the  real  estate  by  any  party  to  a  suit  for  the  taking  of  or  injury  to  real 
estate  by  the  commonwealth  or  any  political  subdivision  thereof  under  au- 
thority of  law. 

The  Commission's  reasons  in  support  of  the  bill  appear  on  pages 
10-12  of  the  report.  The  bill  contains  two  separate  provisions. 

1.  To  repeal  the  Section  35  of  Chapter  79  which  now  provides: 

Section  35.  Evidence  of  Assessed  Value  of  Land  Taken  or  Injured. — The  val- 
uation made  by  the  assessors  of  a  town  for  the  purposes  of  taxation  for  the  three 
years  next  preceding  the  date  of  the  taking  of  or  injury  to  real  estate  by  the 
commonwealth  or  by  a  county,  city,  town  or  district  under  authority  of  law 
may,  in  proceedings,  brought  under  section  fourteen  to  recover  the  damages  to 
such  real  estate,  the  whole  or  part  of  which  is  so  taken  or  injured,  be  introduced 
as  evidence  of  the  fair  market  value  of  the  real  estate  by  any  party  to  the  suit; 
provided,  however,  that  if  the  valuation  of  any  one  year  is  so  introduced,  the 
valuations  of  all  three  years  shall  be  introduced  in  evidence. 

2.  To  provide  that  "statements  in  an  application  for  abatement 
of  taxes  signed  by  a  petitioner  shall  not  be  admissible  as  evidence  of 
the  fair  market  value." 

As  to  the  first  part  of  this  bill  we  agree  with  the  Commission  that 
Section  35  should  be  repealed.  With  the  varied  assessment  prac- 
tices such  assessments  are  misleading  as  evidence.  In  the  26th  re- 
port in  1950  (reprinted  in  35  M.  L.  Q.  December,  1950)  the  Judicial 
Council  discussed  assessed  valuations  at  some  length,  the  history 
of  the  statute  and  the  law  in  other  states  (pp.  19-23)  and  recom- 
mended the  repeal  of  Section  35. 

The  second  proposal — to  exclude  statements  in  an  application  for 
abatement  of  taxes — seems  to  us  very  different  and  we,  respectfully, 
disagree  with  it.  We  see  no  reason  why  it  should  differ  from  any 
other  sworn  statement  against  interest  in  the  field  of  evidence.  We 
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do  not,  therefore,  recommend  H.  3098  or  S.  796*  but  do  recommend 
the  following : 

DRAFT  ACT 
Section  35  of  Chapter  79  of  the  General  Laws  is  hereby  repealed. 


APPENDIX  F  AND  H.  3099 

AS  TO  PAYMENT  OF  INTEREST 

(Referred  by  Resolves,  Chapter  120) 

These  two  identical  bills  provide : 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  striking  out  section  37, 
as  most  recently  amended  by  chapter  641  of  the  acts  of  1956,  and  inserting  in 
place  thereof  the  following  section: — 

Section  37.  Damages  under  this  chapter  shall  bear  interest  at  the  rate  of  four 
per  cent  per  annum  from  the  date  as  of  which  they  are  assessed  until  paid,  ex- 
cept as  herein  otherwise  provided,  and  such  interest  shall  in  a  case  tried  by  jury 
be  computed  by  the  court  and  added  to  the  jury's  verdict;  but  an  award  shall 
not  bear  interest  after  it  is  payable  unless  the  body  politic  or  corporate  liable 
therefor  fails  upon  demand  to  pay  the  same  to  the  person  entitled  thereto; 
provided,  that  in  any  case  where  a  settlement  has  been  made  or  judgment  has 
been  entered  additional  interest  at  the  rate  of  six  per  cent  shall  be  paid  by  the 
taking  authority  from  the  date  of  such  settlement  or  judgment  until  the  check 
in  payment  thereof  is  issued. 

The  Commission  said: 

''At  present  there  is  an  unconscionable  delay  of  eight  weeks  be- 
tween the  time  a  case  is  settled  or  a  judgment  issued  and  the  time 
it  is  paid.  The  only  way  to  cut  departmental  red  tape  is  to  hold 
the  taking  authority  responsible  for  the  interest  that  the  property 
owner  loses  by  not  being  paid  promptly." 

We  do  not  recommend  the  bill  as  drawn. 

The  bill  does  not  "strike  out"  anything.  Section  37  as  amended 
by  Chapter  641  of  the  acts  of  1956  is  copied  to  the  middle  of  line  12. 
The  bill  would  simply  add  the  proviso  in  lines  12  to  16  increasing 
the  interest  to  six  percent  from  the  date  of  a  settlement  or  entry  of 
judgment  until  the  "check  in  payment  is  issued." 

This  raises  an  administrative  question.  Various  steps  must  be 
taken  before  a  check  is  actually  "issued";  payments  by  the  Com- 

*  S.  796  would  exclude  assessed  valuations  and,  as  to  statements  in  applications  for  abatement, 
would  provide  that  "No  statement  in  an  application  for  the  abatement  of  a  tax  on  real  estate  shall 
be  admissible  in  evidence  in  any  such  proceeding  except  in  cases  where  the  taking  of  or  injury 
to  such  real  estate  is  by  the  city  or  town  to  whose  assessors  such  application  for  abatement  is 
made." 
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monwealth  have  to  go  through  the  Comptroller's  office  and  the 
Executive  Council  and,  in  case  of  local  takings,  similar  administra- 
tive processes.  While  we  sympathize  with  the  suggestion  of  increas- 
ing interest  to  stimulate  prompt  payments  and  discourage  unnec- 
essary delay,  we  think  a  reasonable  period  (of  say  30  days)  for 
administrative  routine  should  be  allowed  before  the  increase  in 
interest  begins. 


APPENDIX  G— AS  TO  SETTLEMENTS 
(Referred  by  Resolves,  Chapter  129) 

The  bill  reads : 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  inserting  after  section 
39  the  following  section: — 

Section  39 A.  No  settlement  for  property  taken  by  eminent  domain  shall  be 
made  by  the  taking  authority,  or  the  legal  department  representing  such  au- 
thority, for  an  amount  in  excess  of  twenty  percent  above  a  final  appraisal  or 
panel  figure,  if  any,  without  the  approval  of  a  justice  of  the  superior  court  or  a 
member  of  the  eminent  domain  board,  as  the  case  may  be. 

We  do  not  recommend  the  bill. 

It  is  geared  to  the  proposed  eminent  domain  board  in  Appendix 
A  and  also  to  the  proposal  in  Appendix  C,  both  of  which  we  have 
discussed.  We  refer  to  our  recommendation  for  a  mandatory  rea- 
sonable offer  and  mandatory  pro  tanto  payment  within  six  months 
of  the  filing  of  the  taking. 


APPENDIX  H 

This  bill  was  not  referred  to  the  Council  by  any  Resolve,  but  was 
reported  favorably  by  the  Judiciary  Committee  and  rejected.  As 
copies  of  the  report  of  the  Commission  were  exhausted,  and  as  we 
have  received  a  letter  from  the  Attorney  General's  office  stating  that 
the  Department  of  Public  Works  considers  the  matter  important, 
we  think  that  we  should  call  attention  to  it  for  convenient  reference. 

The  bill  reads: 

An  Act  authorizing  agents  and  emplotees  of  the  department  of  public 
works  to  enter  upon  private  property  for  the  purpose  of  making  surveys, 
soundings  and  drillings. 

Chapter  81  of  the  General  Laws  is  hereby  amended  by  inserting  after  section 
7E  the  following  section: — 
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Section  7F.  Whenever  the  department  deems  it  necessary  to  make  surveys, 
soundings,  drillings  or  examinations  to  obtain  information  for,  or  to  expedite, 
the  construction  of  state  highways  or  other  projects  under  its  jurisdiction,  and 
whenever  any  person  denies  the  department,  its  authorized  agents  or  em- 
ployees, permission  to  enter  upon  private  land,  not  including  buildings,  for 
such  purposes,  the  department  may  take  by  eminent  domain  such  rights  in  land 
as  may  be  necessary  for  such  purposes.  Any  person  whose  property  has  been 
taken  or  injured  by  any  action  of  said  department  imder  authority  of  this  sec- 
tion may  recover  damages  therefor  as  he  may  be  entitled  thereto. 


H.  364  AS  TO  A  RIGHT  OF  WAY 

(Rej erred  by  Resolves,  Chapter  134) 

This  bill  provides: 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  inserting  after  section 
12  the  following  section: — 

Section  12A.  When  only  part  of  a  parcel  of  land  is  taken,  a  right  of  way  to 
the  land  not  taken  shall  be  provided  over  the  land  which  is  taken. 

We  do  not  recommend  it.  It  might  seriously  interfere  with  the 
purpose  of  a  taking.  Any  loss  of  access  would,  presumably,  be  con- 
sidered and  covered  in  damages  awarded  or  in  a  settlement  under 
section  12  as  it  is. 


H.  365  FOR  PROMPT  PAYMENT  OF 
ASSESSED  VALUE  AS  PART  OF  DAMAGES 

(Rej erred  by  Resolves,  Chapter  134) 

This  bill  reads : 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  inserting  after  section 
6  the  following  section: — 

Section  6A.  When  a  taking  is  made  of  land  which  is  adjacent  to  or  includes 
a  dwelling  occupied  by  the  owner  thereof,  the  board  by  whom  the  taking  is 
made  shall  within  thirty  days  of  the  date  of  such  taking  pay  to  such  owner  an 
amount  equal  to  the  assessed  value  of  the  property  taken.  No  provision  of  this 
section  shall  be  construed  as  affecting  the  right  of  any  person  to  collect  the 
full  amount  of  damage  incurred  as  the  result  of  such  a  taking. 

We  do  not  recommend  this  bill. 

A  mandatory  requirement  of  payment  in  30  days  in  all  cases 
would  be  too  short  for  practical  administration  and  "assessed  value" 
is  not  a  sound  measure  of  value  as  we  have  stated  in  the  discussion 
of  H.  3098  at  p.  78  of  this  report. 
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H.  978  RELATIVE  TO  ADMISSIBILITY  OF 
ASSESSED  VALUATIONS  AS  EVIDENCE 
(Referred  by  Resolves,  Chapter  134) 
This  bill  provides : 

Chapter  79  of  the  General  Laws  is  hereby  amended  by  striking  out  section  35, 
as  appearing  in  the  Tercentenary  Edition,  and  inserting  in  place  thereof  the 
following  section: — 

Section  35.  The  valuation  made  by  the  assessors  of  a  town  for  the  purposes 
of  taxation  for  the  three  years  next  preceding  the  date  of  the  taking  of  or  in- 
jury to  real  estate  by  the  commonwealth  or  by  a  county,  city,  town,  district, 
authority,  or  other  'public  instrumentality  under  authority  of  law,  may,  in  pro- 
ceedings, brought  under  section  fourteen  to  recover  the  damages  to  such  real 
estate,  the  whole  or  part  of  which  is  so  taken  or  injured,  be  introduced  as  evi- 
dence of  the  fair  market  value  of  the  real  estate  by  any  party  to  the  suit;  pro- 
vided, however,  that  if  the  valuation  of  any  one  year  is  so  introduced,  the 
valuations  of  all  three  years  shall  be  introduced  in  evidence. 

We  do  not  recommend  the  bill.  It  does  not  "strike  out"  Section  35 
but  simply  copies  it  with  the  insertion  of  the  words  above  in  italics. 
The  bill  is  contrary  to  the  Commission  report  and  H.  3098,  already 
discussed  in  this  report  (pp.  78-79). 

We  have  already  recommended  the  repeal  of  Section  35  for  rea- 
sons stated  on  p.  78. 

H.  1371  TO  AVOID  HARDSHIP  IN 

TAKINGS  OF  PROPERTY  OCCUPIED 

FOR  RESIDENTIAL  PURPOSES 

(Referred  by  Resolves,  Chapter  13 If.) 

The  bill  provides : 

Section  1.  Chapter  79  of  the  General  Laws  is  hereby  amended  by  inserting 
after  section  5B,  inserted  by  chapter  532  of  the  acts  of  1950,  the  following 
section: — 

Section  5C.  In  cases  of  takings  by  eminent  domain  by  the  commonwealth, 
its  subdivisions,  or  any  authority  or  corporation  authorized  by  the  common- 
wealth to  make  takings  by  eminent  domain,  no  person  shall  be  evicted  from 
property  used  for  residential  purposes  until  the  department,  subdivision,  au- 
thority or  corporation  making  the  taking  shall  have  had  an  independent  ap- 
praisal made  thereof  and  offered  to  pay  such  appraised  value  to  the  owner, 
which  offer  shall  be  accepted  or  refused  within  fourteen  days.  Failure  to  accept 
or  refuse  after  proper  notice  shall  be  deemed  refusal. 

Section  2.  If  said  offer,  as  determined  in  section  one  of  this  act,  is  accepted, 
the  occupant  shall  vacate  the  premises  upon  payment  of  the  price  agreed. 

We  do  not  recommend  the  bill. 
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Unnecessary  hardship  by  premature  evictions  should  be  avoided 
as  much  as  practicable  in  the  interest  of  fairness  in  these  difficult 
days,  but  to  make  a  mandatory  rule  such  as  is  suggested  in  this  bill 
and  on  the  conditions  specified,  would  be  inadvisable  in  our  opinion. 

We  think  that  our  recommendations  for  a  reasonable  mandatory 
offer  and  pro  tanto  payment  within  six  months  from  the  recording 
of  the  taking  to  be  accepted  and  collected  without  waiver  of  a  claim 
for  more,  covers  the  subject  matter  of  this  bill  as  far  as  seems  ad- 
visable in  a  statute. 


H.  2325  RELATIVE  TO  SALE  OF  UNUSED  LAND 

(Referred  by  Resolves,  Chapter  134) 

The  bill  provides : 

Notwithstanding  any  law  to  the  contrary,  any  land  taken  by  the  common- 
wealth, by  any  county,  city  or  town,  or  by  the  housing  authority  of  any  city  or 
town  or  any  agency  created  by  the  legislature  and  not  used  for  the  purpose  for 
which  it  was  taken,  shall  be  disposed  of  only  by  a  duly  advertised  public 
auction.  No  private  use  of  said  land  shall  be  permitted  by  lease  or  license. 

We  do  not  recommend  the  bill. 

This  is  an  administrative  matter  for  the  responsible  judgment  of 
the  taking  authority  like  the  extent  of  the  original  taking.  Manda- 
tory anticipatory  judgment  by  wholesale  in  such  a  matter  does  not 
seem  to  us  sound  practice. 


SENATE  NO.  263 


A  Bill  "authorizing  the  acquisition  of  land  by  purchase  or  otherwise 

WHEN   NECESSARY  IN  LAYING  OUT,  ALTERING  OR  RELOCATING  A   TOWN   WAY  OR 
PRIVATE  WAY." 

The  first  sentence  of  section  24  of  chapter  82  of  the  General  Laws,  as  ap- 
pearing in  the  Tercentenary  Edition,  is  hereby  amended  by  inserting  after 
the  word  "town,"  the  second  time  it  appears  in  line  6,  the  following  words: — 
acquire  such  land  by  purchase  or  otherwise,  or, — so  as  to  read  as  follows: — 
If  it  is  necessary  to  acquire  land  for  the  purposes  of  a  town  way  or  private  way 
which  is  laid  out,  altered  or  relocated  by  the  selectmen,  road  commissioners  or 
other  officers  of  a  town  under  this  chapter,  such  officers  shall  within  thirty  days 
after  the  termination  of  the  town  meeting  at  which  the  laying  out,  alteration 
or  relocation  of  such  town  way  or  private  way  is  accepted  by  the  town,  acquire 
such  land  by  purchase  or  otherwise,  or  adopt  an  order  for  the  taking  of  such 
land  by  eminent  domain  under  chapter  seventy-nine  or  institute  proceedings 
for  such  taking  under  chapter  eighty  A. 
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We  understand  from  the  petitioner,  a  town  counsel  of  experience, 
that  the  purpose  of  this  bill  is  to  adjust  the  Section  24  of  chapter  82 
to  Section  14  of  chapter  40.  That  Section  14  provides  that  an  ap- 
propriation for  a  purchase  or  taking  "not  otherwise  authorized  or 
directed  by  Statute"  requires  a  two-thirds  vote  of  the  town.  In 
Burnham  v.  Beverly,  309  Mass.  388  at  p.  392  the  Court  has  stated 
that  the  power  to  take  and  the  power  to  purchase  are  distinct  and 
separate  powers.  Section  24  of  chapter  82  "authorizes  and  directs" 
a  "taking"  within  30  days  which  is,  therefore,  not  governed  by  the 
requirement  of  a  two-thirds  vote  of  the  town  in  Section  14  of  chap- 
ter 40.  The  proposed  insertion  of  the  words  printed  in  italics  Sen- 
ate 263  would  simply  bring  the  distinct  power  of  "purchase"  within 
Section  24. 

We  see  no  objection.  Settlements  can  be,  and  are,  made  after  a 
taking.  Purchase  without  a  taking  is  simply  a  form  of  settlement 
without  formality.  If  the  land  can  be  acquired  by  purchase  within 
30  days  without  the  formality  of  a  taking  we  see  no  reason  for  not 
authorizing  it.  We,  therefore,  recommend  as  a 

DRAFT  ACT 

Senate  263  as  drawn  and  printed  above. 


STATISTICAL  INFORMATION  AS  TO  THE  BUSINESS 
OF  THE  VARIOUS  COURTS 

Chapter  707  of  1956  created  the  office  of  Executive  Secretary  to 
the  Supreme  Judicial  Court  and  provided  that  the  statistics  of 
business  should  be  collected  by  him.  Such  information,  therefore, 
will  appear  in  his  report  (Public  Document  No.  166),  and  to  avoid 
expense  of  printing  will  not  be  duplicated  in  this  report,  with  one 
exception.  The  Administrative  Committee  of  the  District  Courts 
issues  semi-annual  circular  letters  to  the  justices,  clerks  and  proba- 
tion officers  of  the  72  District  Courts  (other  than  the  Municipal 
Court  of  the  City  of  Boston).  The  substance  of  these  letters  have 
generally  been  reprinted  as  an  appendix  to  our  reports.  The  cir- 
cular of  July  1st,  1957  was  reprinted  in  the  Massachusetts  Law 
Quarterly  for  July,  1957  for  the  information  of  the  bar  as  to  the  di- 
rectives of  the  Committee  under  the  "full  time"  judges  act  of  1956 
(c.738).  In  view  of  the  constant  discussions  of  these  courts  we 
reprint,  in  Appendix  A,  the  statistical  table  and  the  comments  of 
the  Committee  on  the  work  of  these  courts  in  order  that  their  busi- 
ness and  the  works  of  the  Committee  may  be  more  generally  un- 
derstood. 
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THE  INDEX  OF  THE  REPORTS  AND  LIST  OF  191 

STATUTES  PASSED  AFTER  RECOMMENDATION  OF 

THE  JUDICATURE  COMMISSION  AND  OF  THE 

JUDICIAL  COUNCIL— 1919-1957 

For  the  convenience  of  the  legislature  and  the  courts  and  prac- 
tising lawyers  we  call  attention  to  the  fact  that  annexed  to  the  27th 
report,  in  1951,  was  an  alphabetical,  and  chronological,  index  to 
the  contents  of  these  reports  since  1919,  with  an  introductory 
statement,  and  also  an  index  of  the  circular  letters  of  the  Adminis- 
trative Committee  of  the  District  Courts. 

Preceding  the  index  is  an  annotated  list  of  about  150  statutes 
passed  after  recommendation  of  the  Judicature  Commission  and  of 
the  Judicial  Council  since  1919,  with  references  to  the  reports  where 
the  reasons  for  each  statute  may  be  found. 

This  list  of  statutes  brought  down  to  1954  numbered  177  with 
references  was  reprinted  for  convenient  reference  for  the  bench  and 
bar  in  the  Massachusetts  Law  Quarterly  for  February  1955,  Vol. 
40,  No.  1.  References  to  five  more  statutes  passed  in  1955  will  be 
found  beginning  on  p.  5  of  the  31st  report,  five  more  in  1956  on  p. 
6  of  the  32nd  report,  and  4  more  on  pp.  4-5  of  this  report,  bringing 
the  total  up  to  191. 

The  various  reports  also  contain  the  reasons  for  all  negative  re- 
ports on  bills  referred  to  the  Council  with  request  for  report. 

FRANK  J.  DONAHUE,  Chairman 

FREDERIC  J.  MULDOON,  Vice-Chairman 

STANLEY  E.  QUA 

JOHN  E.  FENTON 

JOHN  C.  LEGGAT 

ELIJAH  ADLOW 

KENNETH  L.  NASH 

CHARLES  W.  BARTLETT 

LIVINGSTON  HALL 

EDWARD  0.  GOURDIN 
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APPENDIX  A. 

(The  Circular  of  July  1st,  1957  was  reprinted  in  42  M.L.Q.  No.  2,  July,  1957) 

ADMINISTRATIVE  COMMITTEE  OF  THE  DISTRICT  COURTS 
Circular  Letter  of  December  1,  1957 

To  THE  Justices,  Clerks  and  Probation  Officers  of  the  District  Courts  : 

December  1,  1957 

Together  with  this  letter  is  enclosed  the  statistical  report  of  the  work  of  the 
District  Courts  for  the  period  from  July  1,  1956  through  June  30,  1957.  The 
five  year  comparable  figures  are: 


1952 

to 

1953 

1953 

to 

1954 

1954 

to 
1955 

1955 

to 

1956 

1956 
to 
1957 

Civil  Writs  Entered 
Tried 

54,871 

57,109 

63,798 
8,732 

73,868 
8,170 

75,993 
7,957 

Contract 
Tried 

31,104 

31,016 

32,132 
2,355 

35,642 
2,253 

36,686 
2,399 

Motor  Vehicle  Tort 
Tried 

14,358 

14,612 

20,104 
2,259 

26,276 
2,150 

27,630 
2,077 

Other  Tort 
Tried 

2,137 

2,226 

2,095 
305 

2,233 
328 

2,153 
291 

Summary  Process 
(Ejectment) 
Tried 

6,572 

8,476 

8,072 
3,578 

8,542 
3,229 

8,326 
2,971 

All  Other  Cases 
Tried 

700 

779 

1,395 
235 

1,175 
210 

1,177 
230 

Removals  to  S.  C. 

4,321 

3,998 

9,248 

13,569 

14,409 

Removal  of  Motor  Vehicle 
Torts  to  S.  C. 

2,641 

2,599 

7,756 

11,965 

12,921 

Rep.  to  Appellate  Div. 
Appealed  to  Supreme 
Judicial  Court 

66 
11 

86 
6 

92 
11 

99 
13 

97 
15 

Supplementary  Process 
Small  Claims 
Criminal  Cases  Begun 

18,738 

58,051 

194,324 

20,013 

73,182 
202,334 

20,927 

70,877 

202,126 

21,953 

68,153 

201,730 

24,251 

68,546 

223,760 

Criminal  Appeals 

3,602 

3,713 

4,057 

3,940 

4,038 

Drunkenness 

54,859 

53,100 

52,917 

51,517 

52,673 

Automobile  Cases  (Total) 

96,367 

103,825 

103,374 

104,784 

119,162 

Op.  Under  Inf.  Int. 
Liquor 

5,518 

5,566 

5,767 

5,948 

6,351 

STATISTICS  OF  THE  DISTRICT  COURTS  OF  MASSACHUSETTS  FOR  THE  YEAR  EMDING  JUNE  30,  1957  AS  REPORTED  BY  THE  CLERKS  OF  SAID  COURTS 

Compiled  by  the  Administrative  Committee  of  Distrid  Courts 
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1.    Central  Worcester 

6,793 

352 

2,407 

166 

2,-02 

75 

166 

10 

261 

73 

147 

22 

1.922 

1,840 

0 

2 

1.707 

11 

765 

1,666 

1,8:18 

37 

1 

54,694 

974 

84 

14 

22,115.76 

1. 

2.    Springflcld 

4,667 

.354 

2,171 

177 

2,008 

86 

165 

10 

282 

70 

51 

5 

1,318 

1,228 

4 

3 

1,581 

4,477 

23,372 

55 

3,703 

16,680 

192 

16 

430 

1,962 

1,751 

37 

1 

56,513 

260 

40 

28 

50,867.05 

2. 

3.    l8t  Ka8t.  MiddlcHCX,  Maiden 

4,948 

489 

2,308 

87 

2,143 

151 

154 

22 

254 

209 

89 

20 

967 

884 

11 

4 

1,106 

2,233 

6,983 

122 

1,008 

5,130 

160 

0 

293 

441 

507 

23 

0 

43.100 

46 

35 

29 

43,954.75 

3. 

4.  Eaat  Norfolk  Quinoy 

5.  3rd  East.  Middlesex,  Cambridge 

3,583 

397 

2,070 

129 

1,206 

151 

94 

15 

158 

69 

56 

43 

492 

408 

4 

0 

875 

2,259 

5,148 

114 

1,378 

2,507 

249 

1 

377 

419 

959 

16 

0 

3,154 

33 

28 

12 

14,4.30.57 

4. 

4,649 

367 

2,053 

82 

1,961 

162 

110 

14 

398 

108 

27 

1 

831 

782 

6 

0 

916 

2,030 

10,177 

192 

2,094 

5,460 

114 

9 

281 

1,043 

1,051 

44 

6 

70,141 

128 

15 

7 

2-1,731.00 

5. 

6.    Dorchester 

1,436 

344 

177 

21 

562 

88 

73 

16 

618 

220 

16 

0 

169 

151 

3 

0 

1,766 

2,144 

5,652 

121 

1,412 

3,280 

96 

2 

426 

913 

499 

37 

0 

41,366 

0 

30 

13 

20,107.95 

6. 

7.    Southern  Essex,  Lynn. 

3,043 

244 

1,469 

78 

1,098 

57 

139 

15 

267 

80 

70 

14 

630 

633 

7 

0 

1,095 

1,803 

4,973 

56 

1,779 

1,709 

221 

2 

260 

973 

806 

32 

1 

24,469 

64 

38 

7 

17,513.66 

7. 

S.    Lowell 

2,874 

190 

1,468 

70 

1,092 

61 

77 

4 

216 

51 

21 

4 

481 

449 

0 

0 

015 

3,286 

5,307 

50 

1,232 

2,780 

127 

5 

186 

862 

370 

34 

1 

17,892 

1.36 

44 

11 

28,104.04 

8. 

9.    3rd  Bristol,  New  Bedford . 

2,126 

85 

921 

27 

857 

38 

97 

11 

198 

9 

53 

0 

422 

370 

2 

2 

347 

2,926 

4,437 

91 

1,549 

1,086 

258 

11 

244 

762 

787 

12 

0 

2,021 

170 

19 

14 

20,601.91 

9. 

10.    Roxbury 

2,317 

437 

124 

9 

373 

82 

33 

7 

1,771 

359 

16 

0 

85 

72 

5 

0 

1,497 

1,970 

17,542 

275 

5,402 

8,341 

190 

19 

630 

2,720 

2,882 

93 

1 

110,169 

6 

98 

26 

66,611.45 

10. 

11.  West  Roxbury 

12.  2nd  Bristol,  Fall  River 

001 

188 

111 

27 

197 

19 

14 

6 

335 

136 

0 

64 

59 

1 

0 

704 

1,130 

3,335 

144 

746 

1,640 

70 

6 

372 

474 

272 

4 

0 

20,968 

2 

6 

2 

6,743.25 

11. 

1,502 

169 

689 

53 

619 

49 

41 

9 

138 

56 

17 

2 

356 

323 

0 

0 

208 

1,122 

3,858 

167 

1,644 

1,.347 

168 

17 

163 

1,041 

603 

0 

0 

13,078 

70 

21 

6 

5,;i37.75 

12. 

13.    Lawrence. 

1,027 

229 

523 

74 

932 

68 

69 

5 

94 

71 

19 

11 

416 

.391 

0 

1 

123 

1,286 

2,745 

39 

1,131 

1,026 

118 

20 

128 

703 

428 

5 

1 

16,467 

U 

5 

6 

9,451.00 

13. 

14.    First  Essex,  Salem 

16.    Northern  Norfolk,  Dedhani .  , 

1,941 

129 

1,365 

63 

445 

34 

46 

6 

78 

26 

7 

2 

269 

206 

6 

0 

,380 

1,126 

3,010 

105 

1,134 

1,218 

177 

2 

164 

727 

407 

9 

0 

16,884 

633 

15 

3 

7,038.81 

14. 

1,413 

201 

870 

no 

414 

56 

65 

6 

46 

23 

19 

7 

188 

147 

7 

1 

560 

842 

2,180 

86 

425 

1,428 

112 

0 

63 

229 

198 

8 

0 

1,180 

195 

3 

2 

6,367.00 

15. 

16.    Somervillc 

2,394 

278 

1,267 

72 

900 

70 

7 

7 

189 

125 

31 

4 

439 

430 

3 

2 

619 

1,086 

3,505 

61 

1,286 

495 

79 

6 

184 

1,002 

284 

3 

0 

37,291 

10 

6 

4 

11,240.35 

16. 

17.    4th  East.  Middlesex,  Woburn. 

1,670 

162 

933 

66 

625 

50 

48 

13 

62 

24 

2 

0 

268 

220 

0 

0 

640 

929 

1,753 

30 

630 

798 

91 

0 

155 

280 

360 

0 

0 

761 

18 

3 

7 

7,086.40 

17. 

18.    2nd  East.  Middlesex,  Waltham 

1,825 

166 

1,062 

64 

602 

44 

36 

6 

105 

35 

20 

7 

273 

244 

6 

0 

429 

1,246 

7,332 

127 

1,646 

3,412 

150 

0 

194 

1,062 

584 

0 

1 

43,201 

013 

7 

6 

6,992,60 

18. 

19.     Newton 

1,719 

183 

845 

74 

727 

86 

83 

13 

48 

8 

16 

2 

441 

384 

4 

0 

409 

1,036 

3,668 

41 

483 

2,806 

62 

0 

88 

214 

269 

0 

8 

19,990 

10 

7 

12 

9,822,00 

19. 

20.     Brockton .  . 

1,609 

139 

888 

51 

571 

41 

28 

7 

95 

39 

27 

1 

268 

221 

0 

0 

.371 

1,065 

3,546 

103 

788 

1,956 

122 

3 

136 

118 

872 

28 

0 

12,525 

64 

18 

19,353.:i0 

20. 

21.    Hampshire,  Northampton. 

617 

44 

317 

22 

248 

10 

12 

2 

30 

10 

4 

0 

189 

176 

2 

0 

96 

837 

2,290 

48 

388 

1,567 

108 

1 

101 

46 

321 

7 

0 

3,200 

345 

3 

7 

1,356.00 

21. 

22.    Chelsea 

1,318 

248 

300 

41 

736 

77 

76 

10 

194 

120 

6 

0 

306 

283 

1 

0 

540 

1,022 

4,187 

100 

1,395 

1,395 

106 

13 

182 

812 

783 

27 

0 

2,045 

0 

9 

5 

13,078.00 

22. 

■a.     Central  Berkshire,  Pittsfield. ,  . 

810 

62 

537 

34 

200 

13 

19 

1 

60 

13 

10 

1 

179 

143 

0 

0 

211 

1,622 

3,499 

29 

613 

2,894 

58 

7 

123 

180 

333 

13 

0 

13,357 

0 

10 

4 

8,748.00 

23. 

24.    2nd  Plymouth,  Hmgham 

1,361 

86 

983 

45 

248 

18 

19 

1 

78 

20 

23 

2 

115 

80 

1 

0 

704 

1,011 

1,841 

101 

690 

722 

157 

2 

184 

206 

384 

5 

1 

303 

31 

16 

1 

11,255.35 

24. 

25.    1st  Bristol,  Taunton 

773 

64 

416 

19 

266 

26 

26 

3 

46 

12 

19 

4 

128 

116 

0 

0 

118 

736 

1,965 

67 

209 

942 

82 

5 

65 

149 

60 

0 

0 

1,974 

2:18 

9 

5 

7,608.00 

25. 

26.    East  Boston 

892 

loO 

111 

4 

358 

.35 

32 

6 

375 

102 

16 

3 

131 

118 

1 

0 

456 

816 

3,908 

76 

607 

2,614 

40 

3 

144 

347 

260 

12 

0 

17,379 

4 

16 

6 

6,192.65 

26. 

27.    Brighton 

663 

248 

79 

19 

125 

34 

13 

3 

333 

191 

3 

1 

30 

26 

2 

0 

424 

799 

4,452 

89 

761 

2,839 

38 

10 

64 

512 

239 

0 

0 

24,672 

0 

8 

4 

8,683.11 

27. 

28.    Central  Middlesex,  Concord. . 

647 

65 

389 

23 

229 

27 

6 

0 

20 

15 

3 

0 

102 

93 

0 

0 

140 

563 

2,890 

30 

290 

2,330 

115 

0 

90 

46 

244 

3 

0 

3,028 

89 

6 

2 

2,437.00 

28. 

29.    1st  So.  Middlesex,  I'Yamingham 

1,430 

142 

884 

70 

415 

34 

36 

7 

87 

21 

8 

4 

272 

212 

0 

0 

319 

880 

2,915 

81 

541 

1,828 

100 

0 

159 

75 

468 

12 

0 

138 

42 

2 

3 

2,647.00 

29. 

30.    Brookline     

1,440 

107 

838 

55 

485 

26 

26 

2 

76 

22 

15 

2 

206 

174 

3 

0 

415 

306 

2,854 

63 

269 

1,696 

43 

0 

101 

77 

192 

0 

0 

34,858 

7 

16 

2 

3,792.40 

30. 

31.    No.  Cent.  Essex,  Haverhill. .  .  . 

887 

112 

377 

38 

380 

48 

41 

5 

46 

11 

38 

10 

165 

144 

2 

0 

277 

709 

1,471 

22 

644 

373 

88 

0 

77 

462 

182 

3 

0 

2,773 

22 

21 

4 

12,315.66 

31. 

32.    Holyoke.      ,                  - 

688 

60 

259 

15 

224 

8 

16 

0 

87 

37 

2 

0 

167 

138 

0 

0 

76 

569 

1,985 

17 

842 

608 

73 

18 

93 

298 

644 

10 

0 

10,629 

2 

2 

9 

7,005.00 

32. 

33.    West  Norfolk,  Wrenlhum 

805 

71 

669 

34 

187 

24 

22 

3 

21 

7 

6 

3 

93 

82 

3 

0 

251 

1,196 

1,700 

66 

255 

1,025 

107 

0 

180 

122 

133 

3 

1 

0 

305 

2 

4 

2,087.50 

33. 

34.    South  Boston 

658 

403 

23 

6 

57 

18 

11 

1 

465 

377 

2 

1 

17 

12 

1 

0 

257 

613 

4,668 

69 

1,648 

2,088 

62 

0 

160 

918 

730 

36 

0 

10,986 

2 

11 

4 

5,041.40 

34. 

35.     lat  So.  Worcester,  Webster. 

418 

19 

245 

7 

127 

0 

14 

1 

20 

7 

12 

4 

83 

71 

0 

0 

89 

1,212 

3,143 

27 

515 

2,249 

103 

12 

51 

200 

315 

1 

0 

1,8;)1 

8 

4 

4 

4,284.00 

35, 

36.    4th  Bristol,  .\ttlnlioro 

525 

78 

343 

42 

152 

21 

1 

0 

26 

15 

3 

0 

64 

66 

0 

0 

442 

1,002 

1,495 

34 

134 

468 

112 

5 

73 

2 

132 

1 

0 

668 

20 

5 

9 

8,118.50 

:i6. 

37.    Filchl.iin; 

847 

30 

464 

7 

306 

1 

22 

2 

41 

20 

14 

0 

209 

197 

1 

0 

291 

917 

1,850 

28 

782 

635 

71 

0 

175 

276 

486 

24 

0 

10,870 

7 

7 

2 

5,656.20 

37. 

38.    Clii."i 

271 

)9 

86 

6 

90 

2 

13 

2 

81 

9 

1 

0 

32 

4 

0 

0 

55 

468 

2,050 

9 

688 

1,071 

89 

0 

45 

242 

346 

11 

0 

3,777 

2 

5 

5 

2,535,00 

38. 

39.     Fnitikliii,  (  .n  .  rilhlil 

372 

27 

204 

13 

149 

9 

7 

0 

12 

5 

0 

0 

112 

110 

0 

0 

374 

1,154 

1,493 

31 

218 

888 

52 

10 

64 

30 

188 

14 

0 

10,256 

6 

a 

3 

3,743.00 

39. 

40.     l.-t  \u    \\uMr,h,    .;.,rdii.-r 

452 

35 

294 

10 

124 

13 

7 

1 

16 

3 

11 

2 

44 

41 

0 

0 

139 

600 

1,697 

12 

816 

678 

95 

1 

73 

369 

247 

12 

0 

3,108 

241 

8 

1 

7,811,80 

40. 

41.       So     \..,!.JI,,   .-I.,u,l,l,M, 

614 

06 

422 

65 

100 

23 

12 

3 

18 

4 

2 

0 

88 

71 

1 

0 

181 

681 

1,089 

93 

146 

764 

59 

0 

63 

4 

142 

0 

0 

253 

0 

4 

1 

1,918.00 

41. 

42.     l.-l  r. 1  .1.,.     I-. .t'lblc 

697 

29 

484 

22 

166 

5 

1 

0 

43 

2 

4 

0 

106 

93 

0 

0 

167 

1,305 

2,787 

53 

987 

839 

188 

33 

74 

680 

307 

0 

2 

3,955 

2 

2 

2 

7,515.50 

42. 

43.       l,:i    i                     '              •  ^l.T 

645 

34 

382 

14 

80 

2 

10 

0 

54 

18 

13 

0 

66 

51 

0 

0 

182 

337 

1,096 

60 

317 

257 

50 

1 

71 

178 

139 

33 

0 

4,812 

3 

16 

1 

10,868.38 

43. 

44.     I'r.'.                                     

486 

36 

271 

7 

161 

12 

19 

0 

29 

12 

6 

6 

104 

72 

0 

0 

113 

357 

1,314 

14 

369 

642 

53 

0 

15 

50 

319 

1 

0 

2,479 

1 

8 

2 

1,900,00 

44. 

45.        Uc.'     N      .:    ;,i,   .,      \\,,ll„..|d.   .   .. 

286 

19 

138 

10 

101 

5 

15 

2 

18 

2 

13 

0 

8:1 

70 

0 

0 

38 

764 

1,634 

28 

289 

1,050 

76 

2 

73 

24 

265 

8 

0 

3,678 

10 

5 

3 

5,071,00 

45. 

46.    :ii.i  r ,,  !■ ih 

582 

55 

446 

30 

95 

15 

2 

22 

8 

12 

0 

47 

41 

1 

0 

100 

764 

1,052 

57 

321 

337 

98 

1 

108 

105 

216 

0 

0 

1,668 

13 

8 

0 

5,678,18 

46. 

47.     4tli  riM, Ii,  \\   iirliam 

511 

29 

326 

15 

126 

6 

18 

2 

19 

6 

2 

0 

80 

74 

1 

0 

86 

687 

1,332 

71 

308 

530 

98 

4 

HI 

128 

182 

5 

0 

0 

21 

5 

2 

3,276-00 

47. 

48.     3nl  .-.1    U.,f,..|.,,  lM,ridge. 

157 

15 

72 

7 

73 

2 

0 

9 

6 

1 

0 

51 

46 

1 

0 

23 

246 

298 

3 

86 

134 

14 

0 

22 

22 

44 

0 

0 

171 

5 

3 

1 

4,848.41 

48. 

49.     1st  \n    Mi.l.li,.,  ^.    \vr-r    ,  ,       , 

338 

27 

227 

9 

91 

0 

0 

0 

8 

7 

12 

6 

31 

31 

0 

0 

85 

477 

3,666 

76 

338 

2,726 

123 

0 

49 

18 

320 

0 

0 

147 

8 

8 

4 

1,654.00 

49. 

50.    Nnli.k                           

480 

30 

330 

23 

96 

3 

12 

0 

13 

1 

,30 

3 

50 

37 

0 

0 

147 

346 

1,546 

13 

130 

1,280 

41 

0 

36 

28 

102 

2 

0 

2,270 

2 

2 

2 

506,00 

60. 

51.     1st  East.  Woric-sCir,  Weatboro 

216 

23 

138 

10 

81 

10 

9 

0 

8 

3 

0 

0 

37 

34 

0 

0 

65 

280 

1,797 

19 

203 

1,168 

80 

8 

79 

68 

1.36 

0 

0 

0 

892 

0 

0 

0 

61. 

52.    Marlboro 

436 

18 

228 

11 

181 

5 

11 

1 

9 

1 

6 

0 

102 

100 

1 

0 

65 

543 

753 

19 

190 

362 

45 

0 

82 

20 

170 

0 

0 

730 

14 

0 

2 

4,695,20 

62 

53.    2nd  East.  Worcester,  C'linton .  . 

207 

34 

87 

8 

81 

8 

14 

2 

11 

11 

14 

5 

52 

43 

0 

0 

145 

327 

932 

25 

144 

692 

27 

2 

72 

72 

0 

0 

1,544 

21 

1 

1 

878,00 

63 

54.     Eastern  Hampden,  Palmer     .  . 

182 

19 

110 

2 

36 

4 

19 

4 

6 

4 

11 

5 

19 

19 

0 

0 

62 

533 

1,439 

17 

172 

956 

70 

2 

45 

0 

172 

0 

0 

326 

15 

5 

4 

4,105.50 

54 

55.    Leominster 

293 

14 

148 

5 

135 

11 

0 

0 

9 

9 

1 

0 

105 

106 

0 

0 

100 

418 

1,218 

22 

254 

487 

145 

0 

HI 

34 

220 

2 

0 

2,441 

20 

9 

1 

5,489.60 

55. 

56.  :)rd  So.  Worcester,  .\Iilford. 

57.  North  Berkshire,  No.  Adams. . 

426 

14 

187 

7 

169 

5 

6 

0 

12 

2 

52 

0 

106 

99 

0 

0 

169 

500 

449 

9 

108 

182 

17 

0 

27 

82 

26 

7 

0 

2,044 

7 

3 

1 

800.00 

56. 

198 

17 

82 

4 

56 

1 

6 

4 

15 

8 

39 

0 

49 

43 

0 

0 

118 

465 

1,025 

36 

291 

313 

38 

5 

46 

59 

232 

6 

0 

6,842 

6 

4 

2 

1,400.00 

57. 

58.    Charlestown 

519 

55 

19 

0 

244 

13 

2.3 

5 

233 

37 

0 

0 

112 

99 

0 

0 

192 

327 

3,540 

133 

1,402 

1,838 

27 

10 

110 

081 

721 

1 

1 

8,134 

2 

13 

2 

4,128.60 

58. 

59.    Ncwbiirvporl 

229 

28 

133 

7 

78 

8 

4 

1 

8 

4 

8 

8 

29 

26 

0 

0 

66 

627 

1,640 

35 

566 

851 

69 

8 

46 

350 

216 

10 

0 

2,750 

0 

3 

5 

2,479.50 

59. 

60.     \V.~I    W'niii-lii,  1     Hrooklield 

222 

12 

100 

7 

38 

3 

4 

1 

12 

1 

4 

0 

26 

21 

0 

0 

96 

315 

762 

26 

236 

378 

62 

0 

27 

117 

119 

6 

0 

0 

5 

5 

1 

1,091.64 

60, 

61.     2n.l  lliM,.|  ,1.!,     I'M.i etown 

306 

51 

234 

35 

62 

14 

2 

0 

14 

2 

4 

0 

41 

24 

0 

0 

87 

638 

1,064 

19 

323 

430 

72 

2 

40 

213 

110 

3 

0 

10 

3 

1 

0 

1,486.00 

61. 

62.     2II.I  1.-  ,,    \u,.  -I.iu.     .... 

169 

7 

90 

2 

61 

0 

1 

0 

11 

0 

6 

5 

26 

24 

0 

0 

31 

326 

1,013 

14 

326 

662 

73 

10 

33 

127 

199 

3 

1 

1,157 

2 

4 

1 

1,783.00 

62. 

63.       -Itll    ll.-.k. \.|  iln- 

96 

14 

65 

2 

28 

3 

1 

0 

8 

8 

4 

1 

18 

15 

0 

0 

28 

.331 

601 

23 

70 

383 

20 

3 

21 

50 

130 

9 

0 

842 

2 

2 

1 

0 

63. 

64.    So  1'..  -k-lii,.    ■  ,.    l; ,gto„. 

127 

15 

83 

7 

25 

4 

1 

3 

1 

2 

20 

17 

0 

0 

41 

710 

535 

8 

80 

285 

21 

0 

42 

33 

47 

21 

0 

142 

2 

3 

3 

2,75000 

64. 

66.    1 

112 

4 

40 

3 

60 

0 

1 

0 

4 

1 

1 

0 

15 

12 

1 

0 

20 

203 

632 

23 

79 

380 

45 

0 

27 

4 

75 

0 

0 

0 

0 

1 

0 

1,525.00 

65. 

66.        lv,-l       1   .   .1    1 ^r      . 

62 

4 

45 

2 

2 

0 

0 

0 

0 

1 

0 

(I 

0 

25 

167 

141 

0 

38 

85 

19 

3 

2 

21 

16 

0 

0 

0 

7 

1 

0 

210.00 

66. 

67.    :)ni  1    -.     i|.^   ,.  1, 

102 

58 

01 

38 

22 

8 

1 

1 

3 

3 

16 

8 

14 

14 

0 

0 

24 

114 

384 

4 

55 

66 

14 

0 

14 

27 

65 

0 

0 

540 

0 

11 

0 

319.90 

67. 

68 

4 

47 

3 

10 

0 

2 

0 

3 

1 

0 

0 

9 

II 

0 

26 

102 

156 

2 

18 

99 

16 

0 

7 

40 

18 

0 

0 

436 

1 

0 

1 

120.00 

68. 

69.    Wm,li,'od..„ 

33 

3 

16 

1 

10 

0 

0 

0 

2 

2 

0 

0 

3 

;j 

0 

0 

7 

45 

235 

4 

66 

121 

23 

0 

5 

11 

44 

0 

0 

61 

6 

0 

0 

0 

69. 

70.     Duke.s,  iMlEarlouN 

60 

39 

2 

6 

0 

0 

0 

5 

2 

0 

0 

2 

1 

0 

0 

21 

324 

322 

28 

81 

70 

12 

0 

21 

2 

79 

0 

0 

0 

3 

6 

0 

735.00 

70. 

71.    \Villiuii,«lo»,i 

52 

12 

36 

1 

11 

7 

2 

1 

2 

■> 

2 

1 

10 

8 

0 

0 

9 

120 

270 

3 

30 

17(i 

7 

0 

12 
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1952 

1953 

1954 

1955 

1956 

to 

to 

to 

to 

to 

1953 

1954 

1955 

1956 

1957 

Int.  Liquor  Cases 

287 

315 

257 

231 

309 

Juvenile  Cases 

Under  17  Years 

6,200 

6,676 

6,934 

8,169 

9,204 

Drunkenness  Releases 

27,609 

26,885 

26,066 

24,886 

26,060 

Net  Number  Brought 

Before  Court 

27,241 

26,215 

26,901 

26,631 

26,790 

Neglected  Children 

615 

593 

547 

700 

733 

Inquests 

45 

39 

38 

26 

27 

Parking  Tickets 

Returned 

502,733 

582,131 

641,021 

751,606 

817,488 

Number  of  Insane 

Commitments 

5,763 

5,761 

5,763 

5,745 

5,880 

Uniform  Reciprocal  Enforcement  of  Support,  Chapter  273A 

July  1 — June  30 

1955-56  1956-57 

Number  of  Cases  Initiated  840  826 

Number  of  Cases  Received  (Other  States)  351  345 

Amount  of  Money  Collected  $318,407.29  $601,370.86 

There  were  over  two  thousand  additional  civU  entries,  of  which  number  over 
one  thousand  were  contract  actions.  Total  entries  were  75,993,  the  largest  number 
since  1940-1941.  There  were  entered  27,630  motor  vehicle  tort  cases,  of  which 
14,709  were  allowed  to  remain  in  the  courts.  Percentage-wise,  this  is  over  53% 
and  shows  no  substantial  change  from  the  54%  that  remained  in  the  courts  the 
preceding  reportable  year.  The  contract  entries  noted  above  is  the  largest  num- 
ber since  1933.  The  total  number  of  cases  that  were  actually  tried  continued 
their  downward  trend  to  7,957  from  8,170,  and  is  reflected  in  the  downward  per- 
centage of  all  cases  tried  out  of  all  entries  less  removals  from  13.54%  to  12.92%. 
Once  more  it  should  be  pointed  out  that  these  figures  do  not  include  small  claims 
entries  of  68,546,  supplementary  process  of  24,251,  or  summary  process  of  8,326, 
and  most  of  these  cases  are  actually  heard  by  the  court.  Both  small  claims  cases 
and  supplementary  process  showed  a  gain  for  the  year,  the  former  of  about  400 
and  the  latter  2,300.  There  were  97  cases  reported  to  the  Appellate  Divisions,  of 
which  but  15  were  appealed  to  the  Supreme  Judicial  Court. 

The  number  of  criminal  cases  begun  mounted  to  223,760,  an  increase  of  over 
22,000  in  one  year  to  the  highest  figure  ever  recorded  since  statistics  were  com- 
piled by  the  first  Administrative  Committee  in  1923-1924,  over  thirty-three  years 
ago.  Despite  this  very  substantial  increase,  the  number  of  appeals  taken  showed 
no  marked  change  of  about  4,000  and  reduced  to  percentages  shows  roughly  1.8% 
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appeals.  Releases  for  drunkenness  were  given  to  about  one-half  the  number  of 
those  arrested,  and  shows  no  marked  change  from  the  previous  report.  This  year 
shows  another  increase  in  the  offense  of  operating  under  the  influence  of  intoxi- 
cating liquor  to  another  all  time  high  of  6,351.  Compared  to  the  number  of  per- 
sons now  operating,  it  may  be  no  greater  on  a  percentage  basis  than  formerly, 
but  it  is  far  too  great  a  number.  There  were  119,162  automobile  cases  entered, 
which  also  establishes  a  new  ceiling  for  this  class  of  offense. 

Intoxicating  liquor  cases — ^selling  illegally,  keeping  and  exposing  for  sale,  etc. — 
pointed  upward  for  the  first  time  in  several  years  to  309,  which  is  78  more  than 
in  the  last  report. 

Last  year  we  said:  "Unfortimately,  there  has  been  a  striking  increase  in  the 
number  of  juveniles  brought  before  the  courts,  continuing  a  trend  of  the  past 
several  years  to  the  highest  figure  ever  recorded — 8,169."  This  year  the  total  is 
9,204.  One  court,  the  Worcester  Central,  had  765,  and  we  have  to  look  back  to 
1928-1929  to  find  this  number  exceeded  by  another  court  which  had  800  in  that 
year.  Except  in  this  instance,  at  no  time  since  these  figures  have  been  compiled 
has  one  court  had  as  many  as  Worcester  did  this  year. 

The  cases  of  neglected  children  brought  before  the  courts  chmbed  from  547 
two  years  ago  and  700  a  year  ago  to  733  this  year.  One  more  inquest  was  held 
this  year  than  last — 27. 

The  number  of  insane  commitments  was  5,880,  an  increase  of  135  over  the  last 
report.  Worcester  had  the  greatest  number  of  commitments,  974,  with  Westboro 
second  having  892,  followed  by  Salem  with  633  and  Waltham  with  613.  Others 
with  more  than  150  are  Northampton  345,  Wrentham  305,  Springfield  260,  Gard- 
ner 241,  Taunton  231,  Dedham  195,  and  New  Bedford  170.  Many  of  these  com- 
mitments are  made  after  hearings  have  been  held  at  the  hospitals,  and  most  re- 
sult in  prolonged  judicial  commitments.  The  judges  have  to  travel  some  distance 
in  many  of  these  cases  in  going  to  the  hospitals.  Consideration  is  given  in  these 
instances  by  providing  such  courts  with  extra  simultaneous  sessions  because  of 
this  work. 

Parking  tickets  returned  to  the  courts  continued  to  gain  in  number,  reaching 
817,488  this  year.  As  pointed  out  previously,  this  continual  growth  means  addi- 
tional clerical  assistance  to  keep  pace  with  the  work  entailed. 

During  the  two  complete  reportable  years  that  the  District  Courts  have  ad- 
ministered the  Uniform  Reciprocal  Enforcement  of  Support  Act,  General  Laws 
(Ter.  Ed.),  Chapter  273A,  a  total  of  $919,778.15  has  been  collected.  $318,407.29 
in  our  last  report  from  a  total  of  1,191  cases  and  this  year  $601,370.86  when  an 
additional  1,171  cases  were  dealt  with.  Each  year  a  more  satisfactory  result  has 
been  attained  from  the  enforcement  of  the  Act.  Perhaps  this  figure  will  pass  the 
$1,000,000.00  mark  in  the  near  future. 

The  statistics  reveal  the  number  of  people  who  annually  have  business  in  the 
District  Courts  and  should  impress  the  judges  with  the  responsibilities  resting 
upon  them  in  the  proper  and  dignified  administration  of  their  duties.  It  may  be 
that  most  people  gain  their  impression  of  our  judicial  system  from  their  experi- 
ence with  the  District  Courts.  We  should  be  sure  it  is  a  satisfactory  one. 

Over  one  million  people  were  in  direct  contact  with  the  court  during  the  year. 
AU  civil  entries,  including  small  claims,  summary  and  supplementary  process,  total 
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177,116.  223,760  criminal  cases  were  dealt  with.  There  were  817,488  parking 
tickets  returned  to  the  court.  These  three  figures  total  1,218,364  and  do  not  in- 
clude 9,204  juvenile  cases,  5,880  insane  commitments — each  of  which  are  time- 
consuming  and  call  for  patient,  careful  treatment.  In  these  totals  we  do  not  in- 
clude the  defendants  in  the  177,116  civil  entries,  nor  witnesses  in  any  case;  none 
of  the  police  and  enforcement  agencies  nor  any  of  the  social  service  organizations 
who  are  concerned  with  hearings  and  dispositions.  The  number  has  shown  steady 
upward  progress. 

A  list  of  1957  statutes  likely  to  come  before  the  District  Courts,  with  helpful 
notes  and  sununaries  of  recent  decisions  are  inserted  here  and  a  discussion  by 
Judge  Eno  of  practice  before  Appellate  Divisions. 

The  letter  then  continues  as  follows : 

Stapf  Judge  Advocate  —  Fort  Devens 

"We  have  received  from  the  office  of  the  Staff  Judge  Advocate,  Headquarters 
Fort  Devens,  a  communication  bearing  the  following  information  which  may  prove 
of  assistance  in  dealing  with  military  persoimel : 

"It  is  the  pohcy  of  the  Commanding  General,  Fort  Devens,  who  exercises  court- 
martial  jurisdiction  over  military  persoimel  in  the  six  New  England  States  that 
military  personnel  will  not  normally  be  tried  by  courts-martial  for  acts  or  omis- 
sions for  which  they  have  been  tried  in  the  State  courts.  In  this  connection  it  is 
significant  that  from  1  January  1957  to,  and  including,  30  June  1957,  a  period 
which  antedated  the  adoption  of  this  policy,  that  of  over  300  soldiers  tried  in  the 
several  State  courts  of  New  England,  but  22  were  subsequently  tried  by  courts- 
martial  for  the  same  acts  for  which  they  had  been  tried  by  the  State  courts.  John 
W.  Lynch,  Lt.  Col.  JAGC,  Staff  Judge  Advocate." 

The  Reorganization  Act  —  So-called 

Acts  1956,  Chapter  738  provides  in  Section  2  as  foUows: 

"Whenever  a  justice  of  a  district  court  in  one  county,  who  is  required  to  de- 
vote his  fuU  time  to  his  duties,  shaU  sit  by  assignment  of  the  administrative 
committee  in  a  district  court  in  another  county,  such  other  county  shall  reim- 
burse the  first  county  on  a  pro  rata  basis  for  the  salary  of  such  justice  for  the 
time  that  he  sits  in  such  other  county,  and  for  his  expenses  thereby  incurred. 
and  in  Section  7: 

"that  the  full-time  district  court  justices  shall  quarterly  receive  from  their 
respective  counties,  upon  the  certificate  of  the  administrative  committee,  the 
amount  of  the  expense  incurred  by  them  in  the  discharge  of  their  duties  assigned 
to  them  outside  their  own  courts." 

The  first  quarter  ended  on  October  1  and  in  order  to  assemble  the  necessary 
figures  each  full  time  judge  should  on  or  about  January  1,  1958  forward  in  tripli- 
cate to  the  Chairman  of  the  Administrative  Committee  for  certification  the 
amount  of  his  expenses  and  on  each  quarter  thereafter;  and  each  clerk  should 
forward  to  the  Chairman  monthly  the  name  and  date  of  each  full  time  judge  who 
sat  in  that  court  during  the  preceding  month. 
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Requirement  No.  5 

On  and  after  the  effective  date  hereof,  no  Special  Justice  shall  be  assigned  to 
hear  or  try  a  motor  tort  case  if  he  shall  be  directly  or  indirectly  retained,  em- 
ployed or  practise  as  an  attorney  in  motor  tort  cases. 

This  requirement  was  repealed  on  September  11,  1957. 

Requirement  No.  17 
As  Revised  Effective  October  1,  1954 

On  and  after  the  effective  date  hereof,  no  justice  of  a  District  Court  other 
than  the  Municipal  Court  of  the  City  of  Boston  shall  practice  in  motor  vehicle 
tort  cases,  so-called. 

The  conamittee  has  been  requested  to  repeal  this  requirement  because  the 
judges  of  the  part  time  courts  urge  that  they  no  longer  hear  any  civil  cases  and 
that  the  reason  for  its  restriction  has  disappeared.  For  the  present,  so  long  as 
some  of  the  judges  of  these  courts  are  called  for  service  on  the  Superior  Court 
dealing  with  motor  tort  cases  the  reason  for  the  requirement  seems  apparent. 
We  do  not  reach  the  question  whether  it  should  be  repealed  in  making  this  state- 
ment. 

Rule  Governing  Reporting  Collections 
Under  General  Laws,  Chapter  273A 

The  probation  officer  to  whom  orders  for  payment  are  made  under  the  pro- 
visions of  G.  L.,  Chapter  273A,  inserted  by  Chapter  556  of  the  Acts  of  1954, 
shall,  on  the  first  of  each  month,  report  to  the  justice  of  the  court  in  detail  the 
amount  of  money  received  under  the  provisions  of  this  chapter  and  the  dis- 
bursement of  the  same,  giving  the  names  of  the  parties  to  whom  the  payments 
were  due  and  the  dates  of  the  receipt  and  disbursement  of  each  payment. 

This  rule  is  repeated  because  we  learn  it  has  not  been  comphed  with  by  all 
probation  departments. 

Kindly  note. 

Simultaneous  Sessions 

The  number  of  simultaneous  sessions  allotted  to  each  court  for  1958  will  be 
prepared  and  forwarded  seasonably. 

Judge  Leo  H.  Leary,  who  had  given  noteworthy  service  as  a  member  of  the 
Committee,  resigned  on  March  1,  1957.  His  tenure  was  characterized  by  his 
devoted  attention  to  the  problems  confronting  the  Committee.  His  patience, 
wise  counsel  and  judicial  understanding  has  marked  the  years  of  his  service.  We 
are  fortunate  that  his  talents  are  still  available  to  us.  The  Honorable  Daniel  W. 
Casey,  Justice  of  the  Municipal  Court  of  the  West  Roxbury  District  was  ap- 
pointed to  the  vacancy. 

Administrative  Committee  of  the  District  Courts 
KENNETH  L.  NASH,  Chairman 
FRANK  L.  RILEY  ARTHUR  L.  ENO 

ERNEST  E.  HOBSON     DANIEL  W.  CASEY 
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APPENDIX  B. 

REPORT  ON  COMPARATIVE  NEGLIGENCE  from  26th  Re- 
port in  1950  (pp.  28-30),  relative  to  apportionment  of  damages  due 
to  contributory  negligence,  (Reprinted  for  convenient  reference, 
see  discussion  of  H.2080,  page  22,  of  this  report.) 

A  report  was  then  requested  on  "the  subject  matter"  of  a  bill 
reading : 

"Chapter  231  of  the  General  Laws  is  hereby  amended  by  adding  at  the 
end  of  section  85  thereof  the  following  new  sentence: — Contributory  negligence 
shall  not  bar  a  recovery,  but  the  damages  shall  be  diminished  in  proportion 
to  the  amount  of  negligence  due  to  such  person." 

The  Council  then  reported  as  follows : 

"We  do  not  recommend  this  bill. 

"The  bill  would  directly  affect  the  trial  of  almost  every  accident 
case  in  the  courts  (of  which  the  greatest  number  are  motor  vehicle 
cases)  as  it  would  change  the  common  law  rule  that  one  who  con- 
tributes by  his  negligence  to  his  own  damage  cannot  recover.  In 
a  memorandum  in  support  of  the  bill  submitted  to  the  Council  by 
the  petitioner,  the  proposal  appears  to  be  based  mainly  on  the 
provisions  of  the  Federal  Employers'  Liability  Act  and  the  Federal 
Jones,  or  Seaman's  Act  of  1920,  which  gives  a  seaman  a  right  of 
action  at  common  law  and  incorporates  the  Federal  Employers' 
Liability  Act.  (As  to  Railroads)  Title  45,  U.  S.  Code,  Sections  51 
et  seq. 

"Section  53  of  the  act  reads  as  follows : 
"Contributory  negligence;  diminution  op  damages. 

"In  all  actions  hereafter  brought  against  any  such  common  carrier  by  rail- 
road under  or  by  virtue  of  any  of  the  provisions  of  this  chapter  to  recover 
damages  for  personal  injuries  to  an  employee,  or  where  such  injuries  have 
resulted  in  his  death,  the  fact  that  the  employee  may  have  been  guilty  of 
contributory  negligence  shaU  not  bar  a  recovery;  but  the  damage  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  negligence  attributable 
to  such  employee;  Provided,  That  no  such  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guUty  of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  carrier  of  any  statute  enacted  for  the 
safety  of  employee  contributed  to  the  injury  or  death  of  such  employee." 

"See  also  Robinson,  on  Admiralty,  p.  313.  For  the  Jones,  or 
Seaman's  Act,  see  U.  S.  Code,  Title  46  (Shipping),  Sec.  688. 

"These  acts  relate  only  to  employees  and  have  the  special  reason 
in  their  relation  to  a  business  like  that  of  the  state  workmen's 
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compensation  acts  which  carry  the  idea  to  the  point  of  fixed  com- 
pensation regardless  of  the  fault  of  the  injured  employee. 

"The  bill  proposed  (H.  1241),  would  apply  to  all  accident  cases 
in  which  the  injured  person  was  at  fault.  We  are  aware  of  the  fact 
that  comparative  negligence  acts  have  been  adopted  in  varying 
broad,  or  narrow,  forms  in  Mississippi,  Nebraska,  Georgia,  Wis- 
consin, South  Dakota  and  several  Canadian  provinces  and  in 
England,  by  the  Contributory  Negligence  Act,  1945,  8  and  9  Geo. 
VI,  c.  28. 

"These  subjects  are  discussed  at  length  in  Gregory's  "Legislative 
Loss  Distribution  in  Negligence  Cases,"  published  in  1936,  "A 
Study  of  Comparative  Negligence,"  17  Cornell  Law  Quarterly 
(1932),  by  Mole  and  Wilson;  by  Prof.  Cowan  in  the  Kansas  Judi- 
cial Council  Bulletin  for  October  1946,  Pt.  3,  pp.  127-132;  and 
by  Prof.  Neef  in  the  Michigan  State  Bar  Journal  for  May  1948, 
pp.  34-38. 

"We  are  also  aware  that  in  some  states  the  common  law  rule  has 
been  judicially  complicated  by  subsidiary  rules  not  applicable  in 
Massachusetts  (see  Beebe  v.  Randall,  304  Mass.  207,  at  p.  211), 
known  as  "ultimate  negligence"  and  "the  last  clear  chance."  We 
appreciate  the  arguments  from  a  theoretical  point  of  view  of  ab- 
stract justice  of  the  idea  of  distribution  of  loss. 

"In  our  opinion,  however,  the  practical  difficulties  in  obtaining 
the  result  outweigh  the  appealing  considerations  submitted  to  us 
in  support  of  the  proposed  bill. 

"In  cases  in  which  there  is  conflicting  testimony,  tried  a  year  or 
two  after  an  accident,  just  how  can  a  jury  divide  the  negligence 
up  into  fractions  of  "abstract  justice"?  It  may  be  that  in  the 
course  of  time  the  doctrine  of  distribution  of  loss  including  "com- 
parative negligence"  may  gradually  gain  ground  and  stand  the 
test  of  experience  in  other  jurisdictions,  and  practical  methods 
of  administering  it  fairly  may  emerge,  but  we  do  not  think  the 
time  has  arrived  to  embark  on  the  experiment  in  Massachusetts. 
To  pass  a  statute  directing  the  trial  judge  to  tell  them  to  figure 
out  the  relative  percentage  of  mutual  negligence  would,  in  our 
opinion,  complicate  the  law,  greatly  increase  law  suits,  clog  the 
already  overloaded  dockets,  increase  the  delay  in  trials  and  in- 
crease the  insurance  cost  and  the  insurance  rates  for  all  motorists 
in  the  commonwealth,  without  increasing  the  "abstract  justice" 
obtainable  in  Massachusetts. 

"For  these  reasons  we  do  not  recommend  legislation  on  this 
subject." 
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APPENDIX  C. 

HOUSE  2079 

An  Act  to  grant  the  district  courts  jurisdiction  in  equity  in  reach 
and  apply  cases. 

(For  Report  on  this  bill  see  page  4^) 

Section  1.  Section  3  of  chapter  214  of  the  General  Laws  is  hereby  amended 
by  striking  out  clauses  (7),  (8),  (9)  and  (10). 

Section  2.  Chapter  214  of  the  General  Laws  is  hereby  amended  by  inserting 
after  section  3  the  following  section: — 

Section  3 A.  The  supreme  judicial,  superior  and  district  courts  shall  have 
original  and  concurrent  jurisdiction  in  equity  of  the  following  cases: 

(1)  Suits  by  creditors  to  reach  and  apply,  in  payment  of  a  debt,  any 
property,  right,  title  or  interest,  legal  or  equitable,  of  a  debtor,  within  or  with- 
out the  commonwealth,  which  cannot  be  reached  to  be  attached  or  taken  on 
execution  in  an  action  at  law,  although  the  property  sought  to  be  reached  and 
applied  is  in  the  possession  or  control  of  the  debtor  independently  of  any 
other  person  or  cannot  be  reached  and  applied  until  a  future  time  or  is  of  un- 
certain value,  if  the  value  can  be  ascertained  by  sale,  appraisal  or  by  any 
means  within  the  ordinary  procedure  of  the  court.  In  such  suit,  the  interest 
of  the  defendant  in  partnership  property  may  be  reached  and  applied  in  pay- 
ment of  the  plaintiff's  debt;  but  unless  it  is  a  judgment  debt,  the  business  of 
the  partnership  shall  not  be  enjoined  or  otherwise  interrupted  further  than 
to  restrain  the  withdrawal  of  any  portion  of  the  debtor's  share  or  interest 
therein  until  the  plaintiff's  debt  is  established;  and  if  either  partner  gives  to 
the  plaintiff  a  sufficient  bond,  with  sureties  approved  by  the  clerk,  conditioned 
to  pay  to  the  plaintiff  the  amount  of  his  debt  and  costs  within  thirty  days 
after  it  is  estabhshed,  the  court  shall  proceed  no  further  therein  than  to  es- 
tablish the  debt;  and  upon  the  filing  of  such  bond,  any  injunction  previously 
issued  in  such  suit  shall  be  dissolved. 

(2)  Suits  to  reach  and  apply  shares  or  interests  in  corporations  organized 
under  the  laws  of  the  commonwealth  or  of  the  United  States,  and  located  or 
having  a  general  office  in  the  commonwealth,  whether  the  plaintiff  is  a  creditor 
or  not,  and  whether  the  suit  is  founded  upon  a  debt  or  not. 

(3)  Suits  to  reach  and  apply  in  payment  of  a  debt  any  property,  right, 
title  or  interest,  real  or  personal,  of  a  debtor,  liable  to  be  attached  or  taken  on 
execution  in  an  action  at  law  against  him  and  fraudulently  conveyed  by  him 
with  intent  to  defeat,  delay  or  defraud  his  creditors,  or  purchased,  or  directly 
or  indirectly  paid  for,  by  him,  the  record  or  other  title  to  which  is  retained  in 
the  vendor  or  is  conveyed  to  a  third  person  ^vith  intent  to  defeat,  delay  or  de- 
fraud the  creditors  of  the  debtor. 

(4)  Suits  to  reach  and  apply  the  obligation  of  an  insurance  company  to  a 
judgment  debtor  under  a  motor  vehicle  liabilty  policy,  as  defined  in  section 
thirty-four  A  of  chapter  ninety,  or  under  any  other  poHcy  insuring  a  judg- 
ment debtor  against  liability  for  loss  or  damage  on  account  of  bodily  injury  or 
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death  or  for  loss  or  damage  resulting  therefrom,  or  on  account  of  damage  to 
property,  in  satisfaction  of  a  judgment  covered  by  such  policy,  which  has  not 
been  satisfied  within  thirty  days  after  the  date  when  it  was  rendered. 

HOUSE  2072 

An  Act  to  confer  limited  equity  jurisdiction  on  the  municipal  court 
of  the  city  of  boston. 

(For  Report  on  this  hill  see  page  4^) 

Section  1.  Section  3  of  chapter  214  of  the  General  Laws  is  hereby  amended 
by  striking  out  the  first  sentence  thereof  and  by  substituting  therefor  the  fol- 
lowing:— The  supreme  judicial  and  superior  courts  shall  have  original  and 
concurrent  jurisdiction  in  all  of  the  following  cases,  and  the  municipal  court 
of  the  city  of  Boston  shall  have  original  and  concurrent  jurisdiction  in  equity 
of  the  cases  defined  in  clauses  (7),  (8)  and  (9)  of  this  section. 

Section  2.  Chapter  214  of  the  General  Laws  is  hereby  amended  by  strik- 
ing out  section  5  and  by  substituting  therefor  the  following  new  section: — 

Section  5.  Suits  in  equity  in  the  supreme  judicial  and  superior  courts  may 
be  brought  in  any  county  in  which  a  transitory  action  between  the  same 
parties  might  be  brought,  as  weU  as  in  counties  in  which  it  is  elsewhere  pro- 
vided that  such  suits  may  be  brought.  Suits  in  equity,  as  authorized  by  sec- 
tion 3  of  this  chapter,  may  be  brought  in  the  municipal  court  of  the  city 
of  Boston  if  any  of  the  parties  thereto  resides  in  or  has  a  usual  place  of  busi- 
ness or  a  usual  place  of  employment  in  the  county  of  Suffolk. 

Section  3.  Chapter  214  of  the  General  Laws  is  hereby  further  amended 
by  striking  out  section  6  thereof  and  by  substituting  therefor  the  following 
new  section  6: — 

Section  6.  Procedure,  process  and  practice  in  equity  causes  originating  in 
or  transferred  to  the  superior  court  or  the  municipal  court  of  the  city  of  Bos- 
ton, shall,  while  in  either  of  said  courts,  be  regulated  by  rules  made  from  time 
to  time  by  the  superior  court. 

Section  4.  Section  11  of  chapter  214  of  the  General  Laws  is  hereby  amended 
by  inserting  after  the  first  sentence  thereof  the  following  sentence: — Suits  in 
equity  in  the  municipal  court  of  the  city  of  Boston  shall  be  entered  upon  a 
separate  equity  docket. 

Section  5.  Section  18  of  chapter  214  of  the  General  Laws  is  hereby  fur- 
ther amended  by  striking  out  from  the  beginning  of  said  section  the  words 
"A  justice  of  either  court  or  the  full  court"  and  by  substituting  therefor  the 
words: — A  justice  of  the  supreme  judicial  court,  or  the  superior  court,  or 
the  full  court. 

Section  6.  Chapter  214  of  the  General  Laws  is  hereby  further  amended 
by  striking  out  section  19  and  by  substituting  therefor  the  following  new  sec- 
tion:— 

Section  19.  A  party  aggrieved  by  a  final  decree  of  a  justice  of  the  supreme 
judicial  court  or  a  final  decree  of  the  superior  court  or  of  the  municipal  court 
of  the  city  of  Boston  may,  within  twenty  days  after  the  entry  thereof,  appeal 
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therefrom.  An  appeal  from  a  final  decree  of  a  justice  of  the  supreme  judicial 
court  shall  be  entered  on  the  docket  of  that  court,  and  an  appeal  from  a  final 
decree  of  the  superior  court  or  of  the  municipal  court  of  the  city  of  Boston, 
shall  be  entered  in  the  supreme  judicial  court.  The  completion  of  an  appeal 
hereunder  shall  be  governed  by  section  one  hundred  and  thirty-five  of  chapter 
two  hundred  and  thirty-one.  When  such  appeals  have  been  entered  as  afore- 
said, all  proceedings  imder  such  decree  shall  be  stayed,  and  the  cause  shall 
thereupon  be  pending  before  the  full  court,  which  shall  hear  and  determine 
the  same,  and  affirm,  reverse  or  modify  the  decree  appealed  from.  Upon  the 
reversal  of  a  final  decree,  the  court  may  remand  the  cause  to  a  justice  of  the 
supreme  judicial  court  or  to  the  superior  court,  with  necessary  and  proper  di- 
rections for  further  proceedings  therein. 

Section  7.  Section  21  of  chapter  214  of  the  General  Laws  is  hereby  amended 
by  striking  out  from  the  first  fine  of  said  section  the  word  "either"  and  by  in- 
serting in  place  thereof  the  word: — the. 

Section  8.  Chapter  214  of  the  General  Laws  is  hereby  amended  by  strik- 
ing out  section  22  thereof  and  by  substituting  the  following  new  section: — 

Section  22.  After  an  appeal  has  been  taken  from  a  decree  of  the  superior 
court,  or  of  the  municipal  court  of  the  city  of  Boston,  the  supreme  judicial 
court  may,  by  an  order,  on  terms  or  otherwise,  suspend  the  execution  or  opera- 
tion of  the  decree  appealed  from,  pending  the  appeal,  and  may  modify  or 
annul  any  order  made  for  the  protection  of  the  rights  of  the  parties,  pending 
the  appeal;  but,  until  such  order  has  been  modified  or  annulled,  the  justice  of 
the  superior  court  or  of  the  municipal  court  of  the  city  of  Boston,  by  whom 
the  order  or  decree  appealed  from  was  made,  or  any  other  justice  of  said  court, 
may  make  any  proper  interlocutory  orders,  pending  such  appeal,  including 
orders  for  the  appointment  of  receivers,  of  injunction  of  prohibition,  and 
orders  for  continuing  in  force  such  orders  previously  made,  or  for  modifying 
or  dissolving  them.  The  justice  who  makes  any  such  interlocutory  orders  may 
enforce  them  by  appropriate  proceedings,  pending  the  appeal. 

Section  9.  Section  23  of  chapter  214  of  the  General  Laws  is  hereby  amended 
by  striking  from  the  first  line  thereof  the  words  "either  court"  and  by  sub- 
stituting therefor  the  words: — the  court. 

Section  10.  Section  24  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  striking  out  from  the  first  sentence  thereof  the  words  "either 
court"  and  by  substituting  therefor  the  phrase: — any  of  said  courts. 

Section  11.  Section  26  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  striking  out  from  the  first  sentence  thereof  the  words  "either 
court"  and  by  substituting  therefor  the  phrase: — any  of  said  courts. 

Section  12.  Section  29  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  striking  out  from  the  first  line  thereof  the  phrase  "either  court" 
and  by  substituting  therefor  the  phrase: — any  of  said  courts. 

Section  13.  Section  31  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  striking  out  from  the  first  line  thereof  the  phrase  "either  court" 
and  by  substituting  therefor  the  phrase: — any  of  said  courts. 
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Section  14.  Section  32  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  inserting  after  the  words  "in  the  probate  court"  in  the  first 
sentence  of  said  section,  the  words: — or  in  the  municipal  court  of  the  city  of 
Boston. 

Section  15.  Section  39  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  striking  out  from  the  first  line  thereof  the  phrase  "either  court" 
and  by  substituting  therefor  the  phrase: — any  of  said  courts. 

Section  16.  Chapter  214  of  the  General  Laws  is  hereby  amended  by  strik- 
ing out  section  42,  and  by  substituting  therefor  the  following  new  section: — 
Where  a  bond  is  required  of  a  receiver  appointed  by  any  of  said  courts  the 
provisions  of  section  seven  of  chapter  two  hundred  and  three  shall  apply. 

Section  17.  Section  43  of  chapter  214  of  the  General  Laws  is  hereby 
amended  by  striking  out  from  the  first  line  thereof  the  phrase  "either  court" 
and  by  substituting  therefor  the  phrase: — any  of  said  courts. 
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December,  1961 

To  His  Excellency,  The  Governor  of  Massachusetts 

In  accordance  with  the  provisions  of  section  34B  of  chapter  221  of  the  General 
Laws  (Ter.  Ed.)  we  have  the  honor  to  transmit  the  thirty-seventh  annual  report 
of  the  Judicial  Council  for  the  year  1961. 

Frederic  J.  Muldoon,  Chairman,  Elijah  Adlow, 

Stanley  E.  Qua,  Kenneth  L.  Nash, 

Reuben  L.  Lurie,  Charles  W.  Bartlett, 

John  E.  Fenton,  Livingston  Hall, 

John  C.  Leggat,  Raymond  F.  Barrett. 

DISTRIBUTION  OF  THIS  REPORT 
In  1925,  3,000  copies  of  the  first  report  were  printed  as  PubHc  Document  144  for 
distribution  by  the  Public  Document  Room.  A  few  years  later  the  number  was  re- 
duced to  2,400.  Of  these  2,400,  about  2,000  copies  are  distributed  to  members  of  the 
legislature,  all  judges,  clerks  of  court,  libraries,  city  and  town  clerks,  etc.  This  leaves 
about  400  copies  available  on  request  for  citizens  of  the  Commonwealth,  the  press, 
libraries  and  professional  organizations  in  other  jurisdictions. 

In  addition  to  the  2,400  copies,  ever  since  1925  the  Massachusetts  Bar  Association 
secured  reprints  of  the  first  36  reports  (to  1960)  for  insertion  in  the  Massachusetts 
Law  Quarterly  for  the  bar  association  members.  With  the  increase  in  members  since 
1925,  several  thousand  reprints  were  thus  distributed  annually.  Because  of  increased 
activities  of  the  Massachusetts  Bar  Association,  the  Association  has  decided  to  dis- 
continue it,  because  of  the  cost. 

In  the  opinion  of  the  Council  it  would  be  unfortunate  for  the  profession  in  Massa- 
chusetts and  the  public  interest,  if  opportunity  to  obtain  these  reports  hitherto  so 
widely  circulated  should  be  so  drastically  reduced.  Since  1925  they  have  contained 
the  history  and  reasons  for  about  225  statutes  under  which  the  bar  is  earning  its 
living  and  the  courts  are  administering  justice.  We  are  informed  that  the  demands 
for  the  reports  at  the  State  House  are  constant  and  have  exhausted  a  number  of  the 
earlier  ones.  Much  of  their  contents  is  not  available  elsewhere  except  in  law  libraries 
or  private  Hbraries  in  which  they  are  kept  and  bound.  From  time  to  time  they  are 
cited  or  quoted  by  the  Supreme  Judicial  Court  or  other  courts. 

For  these  reasons  we  have  ordered  the  printing  of  600  in  addition  to  the  usual 
2,400,  and  we  plan  to  ask  the  Bar  Association  to  notify  its  members  that  they  are 
available  at  the  State  House  so  that  those  who  have  been  receiving  them  and  who 
still  want  them  (of  whom  we  believe  there  are  a  considerable,  but  uncertain,  number) 
can  get  them  while  the  supply  lasts.  In  this  way  we  will  find  out  how  many  are 
needed  to  supply  those  who  wish  to  read,  before,  as  well  as  after,  legislative  action, 
what,  not  only  all  the  legislators,  but  all  the  judges  and  other  public  officials  get, 
besides  having  copies  to  keep  the  reports  of  the  Massachusetts  Council  (one  of  the 
earliest  and  most  constantly  active  of  the  Judicial  Councils)  on  the  professional  map 
of  the  coimtry  as  it  has  been  for  36  years. 

HOW  TO  OBTAIN  THIS  REPORT 

To  those  who  do  not  now  receive  this  report  from  the  State  House  as  explained 
above  in  the  first  paragraph.  Send  a  request,  if  wanted,  to  F.  W.  Grinnell,  Secretary, 
Judicial  Council,  60  State  Street,  Boston  9,  Massachusetts. 
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FOREWORD 

BRIEF  HISTORY  OF  THE  JUDICIAL  COUNCIL  AS  AN  ADVISORY  BODY 

AND  ITS  RELATION  TO  THE  COURTS,  THE  BAR 

AND  THE  ADMINISTRATION  OF  JUSTICE 

The  Judicial  Council  was  created  by  St.  1924,  Chapter  244  (See 
copy  printed  on  page  6) ,  ''for  the  continuous  study  of  the  organi- 
zation, rules  and  methods  of  procedure  and  practice  of  the  judicial 
system  of  the  Commonwealth,  the  work  accomplished  and  the  re- 
sults produced  by  that  system  and  its  various  parts." 

Brief  Account  of  the  History  of  the  Council 

As  the  purpose  and  history  of  the  Council  may  not  be  familiar 
to  the  more  recent  members  of  the  legislature,  public  officials  and 
members  of  the  legal  profession,  a  brief  outline  of  the  story  may  be 
of  assistance. 

The  Council  was  created  as  a  purely  advisory  body  on  the  recom- 
mendation of  the  Judicature  Commission  of  1919-20  of  which  the 
late  Mr.  Justice  Sheldon  was  chairman,  with  George  R.  Nutter  of 
Boston  and  Addison  L.  Green  of  Holyoke  as  his  associates.  In  the 
course  of  their  second  and  final  report,  after  referring  to  the  reports 
of  various  special  commissions,  of  bar  association  committees  and 
other  bodies,  they  said: 

"The  legislative  committees  on  the  judiciary  and  on  legal  affairs  are  in  con- 
stant session  every  year  hearing  petitions  for  legislation  of  every  variety  rela- 
tive to  the  courts,  submitted  mainly  by  individuals.  Some  of  these  suggestions 
have  been  carefully  prepared  and  thought  out,  while  many  of  them  have  not. 
These  committees  render  good  service  to  the  Commonwealth  in  dealing  with 
such  proposals.  Both  of  these  committees,  however,  are  overburdened  with 
the  many  petitions  for  legislation  presented  to  them  every  year,  in  addition 
to  the  work  of  the  individual  members  in  other  connections. 

"It  is  not  a  good  business  arrangement  for  the  Commonwealth  to  leave  the 
study  of  the  judicial  system  and  the  formulation  of  suggestions  for  its  develop- 
ment almost  entirely  to  the  casual  interest  and  initiative  of  individuals.  The 
interest  of  the  people,  for  whose  benefit  the  courts  exist,  calls  for  some  central 
clearing  house  of  information  and  ideas  which  will  focus  attention  upon  the 
existing  system  and  encourage  suggestions  for  its  improvement." 

The  report  of  that  commission  (H.  1215  of  1921)  contributed  to 
start  a  movement  throughout  the  country  which  was  described  in 
the  Handbook  of  the  National  Conference  of  Judicial  Councils 
(organized  about  1930)  by  its  chairman,  Hon.  James  W.  McLendon, 
Chief  Justice  of  the  Texas  Court  of  Civil  Appeals,  as  follows : 
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"Characterized  by  Dean  Wigmore,  at  the  time  of  its  repubUeation  (February, 
1937)  in  the  American  Judicature  Society  Journal,  as  the  spark  .  .  .  was  the 
celebrated  address  of  Roscoe  Pound,  deaUng  with  "The  Causes  of  Popular 
Dissatisfaction  with  the  Administration  of  Justice,"  delivered  before  the 
Minneapolis  Convention  of  the  American  Bar  Association  in  1906.  Some 
seven  years  later  the  American  Judicature  Society  was  born,  having  for  its 
general  objective  improvement  of  judicial  administration.  That  organization 
has  from  time  to  time  sponsored  important  expedients  and  methods  designed 
to  effectuate  this  objective.  Among  these  was  the  judicial  council — an  official 
body  charged  with  the  duty  of  continuous  study  of  the  judicial  system  and 
its  functioning,  and  the  devising  of  methods  for  the  improvement  of  the  sys- 
tem and  its  adaptation  to  present  day  needs. 

"Probably  the  first  organization  of  this  character  was  the  Board  of  Circuit 
Justices  set  up  in  Wisconsin  in  1913,  which  has  functioned  splendidly  in  its 
limited  field  of  court  procedure.  A  similar  body  was  authorized  in  New  Jersey 
in  1915.  It  was  not,  however,  until  the  comprehensive  final  report  of  the 
Massachusetts  Judicature  Commission  in  1921,  recommending  creation  of  a 
judicial  council  in  that  state,  that  the  movement  attained  concerted  semblance. 
The  following  year,  upon  recommendation  of  Mr.  Chief  Justice  Taft,  the 
Federal  Conference  of  Senior  Circuit  Justices  was  created. 

"In  the  next  seven  years  [17]  state  judicial  councils  were  created  and 
more  than  half  the  states  have  judicial  councils;  all  of  which,  though  varying 
widely  in  their  component  personnel,  have  the  above  common  objective." 

Shortly  after  the  creation  of  the  Massachusetts  Council  in  1925, 
the  legislature  also  submitted  the  following  request  to  the  Council : 

1925  Resolves,  Chapter  27 

"Resolved,  That  the  judicial  council  is  hereby  requested  to  investigate  ways 
and  means  for  expediting  the  trial  of  cases  and  relieving  congestion  in  the 
dockets  of  the  Superior  Court,  and,  among  other  things  .  .  .  measures  for  dis- 
couraging frivolous  appeals;  measures  for  requiring  parties  to  frame  issues 
in  advance  of  trial  by  greater  specification  in  the  declaration  of  what  the 
plaintiff  in  good  faith  claims  and  greater  specification  in  the  answer  of  what 
the  defendant  admits  or  in  good  faith  denies,  with  suitable  penalties  for  frivo- 
lous or  unfounded  allegations  and  denials;  ways  and  means  for  encouraging, 
so  far  as  consistent  with  constitutional  rights,  trials  without  jury  .  .  .  and  any 
other  ways  and  means  that  may  appear  feasible  to  said  council  for  improving 
and  modernizing  court  procedure  and  practice  so  that,  consistently  with  the 
ends  of  justice,  the  proverbial  delays  of  the  law  and  attendant  expense,  both 
to  litigants  and  the  general  public,  may  be  minimized.  (Approved  April  24, 
1925.)" 

Since  that  time  the  legislature  has  constantly  passed  resolves 
requesting  reports  on  the  specified  matter  of  pending  bills  on  which 
the  legislature  wishes  advisory  assistance.  With  the  rare  exception 
of  matters  so  broad  in  scope  that  the  Council  is  not  equipped  to 
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deal  with  them  these  requests  have  been  answered  with  the  judg- 
ment of  the  members  of  the  Council  and  their  reasons. 

For  the  convenience  of  the  legislature  and  the  courts  and  prac- 
tising lawyers  we  call  attention  to  the  fact  that  annexed  to  the  27th 
report  was  an  index  to  the  contents  of  these  reports  since  1919, 
with  an  introductory  statement  and  an  annotated  list  of  about 
150  statutes  passed  after  recommendation  of  the  Judicature  Com- 
mission and  of  the  Judicial  Council  since  1919,  with  references  to 
the  reports  where  the  reasons  for  each  statute  may  be  found.  This 
list  of  statutes  brought  down  to  1954  numbered  177  with  references 
was  reprinted  for  reference  in  the  Massachusetts  Law  Quarterly 
for  February  1955,  Vol.  40,  No.  1.  Since  1954  forty-five  more  have 
been  passed  for  reasons  stated  in  the  reports,  under  which  the 
courts  are  administering  justice. 

The  various  reports  also  contain  the  reasons  for  all  negative  re- 
ports on  bills  referred  to  the  Council  with  request  for  report,  of 
which  there  were  many. 

With  this  introduction,  which  we  hope  may  be  helpful,  we  pro- 
ceed with  report  of  the  work  of  the  Council  during  the  year  1961. 

THE  ACT  CREATING  THE  JUDICIAL  COUNCIL 

Acts  of  1924,  Chapter  244 

As  Amended  hy  St.  1927,  c.  923,  St.  1930,  c.  142,  and  St.  19^7,  c.  610 

Now  Appearing  as  G.  L.  (Ter.  Ed.)  Ch.  221,  §§  34A-34C 

An  Act  providing  for  the  Establishment  of  a  Judicial  Council  to  make 
A  Continuous  Study  of  the  Organization,  Procedure  and  Practice  of 
THE  Courts. 

Be  it  enacted,  etc.,  as  follows: 

Chapter  two  hundred  and  twenty-one  of  the  General  Laws  is  hereb}^ 
amended  by  inserting  after  section  thirty-four,  under  the  heading  ".Judicial 
Council,"  the  following  three  new  sections — Section  SI^A.  There  shall  be  a 
Judicial  Council  for  the  continuous  study  of  the  organization,  rules  and 
methods  of  procedure  and  practice  of  the  judicial  system  of  the  common- 
wealth, the  work  accomplished,  and  the  results  produced  by  that  system  and 
its  various  parts.  Said  council  shall  be  composed  of  the  chief  justice  of  the 
supreme  judicial  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of  the  superior  court 
or  some  other  justice  or  former  justice  of  that  court  appointed  from  time 
to  time  by  him;  the  judge  of  the  land  court  or  some  other  judge  or  former 
judge  of  that  court  appointed  from  time  to  time  by  him;  the  chief  justice 
of  the  municipal  court  of  the  city  of  Boston  or  some  other  justice  or  former 
justice  of  that  court  appointed  from  time  to  time  by  him;   one  judge  of  a 
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probate  court  in  the  commonwealth  and  one  justice  of  a  district  court  in 
the  commonwealth  and  not  more  than  four  members  of  the  bar  all  to  be 
appointed  by  the  governor,  with  the  advice  and  consent  of  the  executive 
council.  The  appointments  bj^  the  governor  shall  be  for  such  periods,  not 
exceeding  four  j^ears,  as  he  shall  determine. 

Section  3Jj.B.  The  Judicial  Council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches  of 
the  judicial  system.  Said  council  may  also  from  time  to  time  submit  for  the 
consideration  of  the  justices  of  the  various  courts  such  suggestions  in  regard 
to  rules  of  practice  and  procedure  as  it  may  deem  advisable. 

Section  34c.  No  member  of  said  council,  except  as  hereinafter  provided, 
shall  receive  any  compensation  for  his  services,  but  said  council  and  the 
several  members  thereof  shall  be  allowed  from  the  state  treasury  out  of 
any  appropriation  made  for  the  purpose  such  expenses  for  clerical  and  other 
services,  travel  and  incidentals  as  the  governor  and  council  shall  approve. 
The  secretary  of  said  council,  whether  or  not  a  member  thereof,  shall  receive 
from  the  commonwealth  a  salary  of  five  thousand  dollars. 

MEMBERS  OF  THE  COUNCIL 

Frederic  J.  Muldoon  of  Westwood,  Chairman 

Stanley  E.  Qua  of  Lowell  Kenneth  L.  Nash  of  Weymouth 

Reuben  L.  Lurie  of  Brookline  Charles  W.  Bartlett  of  Dedham 

John  E.  Fenton  of  Lawrence  Livingston  Hall  of  Concord 

John  C.  Leggat  of  Lowell  Raymond  F.  Barrett  of  Quincy 
Elijah  Adlow  of  Boston 

Frank  W.  Grinnell,  Secretary,  60  State  St.,  Boston 
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RECOMMENDATIONS  ADOPTED  IN  1961 

During  the  last  session  the  legislature  adopted,  either  verbatim 
or  in  substance,  the  following  recommendations  of  the  Council: 

(For  reasons,  see  36th  report,  pages  referred  to.) 

Acts  to  Clear  Land  Titles 

Chapter  275 — To  protect  land  titles  from  defective  discharges  of  mortgages 
held  by  the  entirety.    For  reasons  see  36th  report  p.  39. 

Chapter  448 — To  protect  land  titles  from  uncertain  and  obsolete  restrictions 
and  to  provide  proceedings  in  equity  with  respect  thereto.  For  reasons  see 
36th  report  p.  80. 

These  acts  are  parts  of  a  series  of  acts  recommended  by  the 
Council  and  enacted  in  the  last  few  years  (as  explained  on  p.  30 
of  the  34th  report)  to  revive  the  original  purpose  of  the  recording 
act  of  1697  which  had  become  "obscured  and  more  or  less  for- 
gotten, and  weakened  during  the  succeeding  centuries  with  result- 
ing uncertainty,  hardship,  law  suits,  loss,  and  many  obstacles  to 
modern  transactions  of  landowners  by  sale,  mortgage  or  other- 
wise, and  loss  and  distress  to  them  and  their  families."  The  Coun- 
cil wishes  to  express  its  appreciation  of  the  professional  public 
service  contributed  by  a  small  group  of  experienced  active  prac- 
titioners in  this  technical  branch  of  the  law  who  joined  with  the 
Council  in  the  study  and  drafting  of  these  acts  and,  during  a 
period  of  years,  gave  all  their  knowledge,  experience  and  skill  for 
the  assistance  of  the  Council. 

Other  Matters  in  the  Thirty-Sixth  Report 

Nineteen  other  matters  were  discussed  in  the  Thirty-Sixth  Re- 
port at  the  request  of  the  legislature.  Some  of  the  bills  referred 
were  reported  adversely  because,  for  reasons  explained  in  the  re- 
port, in  the  opinion  of  the  Council,  the  subject  of  the  bills  was 
sufficiently  covered  by  existing  law.  Other  bills  were  reported  ad- 
versely because,  for  reasons  explained,  they  ought  not  to  be 
adopted.  All  of  these  negative  reports  (listed  in  the  table  of  con- 
tents of  that  report)  were  followed. 

THE  SUPERIOR  COURT 

Reminder  of  the  Story  from  1959-1961 

Last  year  in  the  36th  report  we  called  attention  to  "the  critical 
condition"  of  the  court,  then  existing.  We  referred  to  the  celebra- 
tion of  the  100th  anniversary  in  1959,  the  proclamation  by  the 
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Governor  expressing  appreciation  of  the  court  'Vhich  for  the  past 
century  has  brought  honor  to  the  administration  of  justice,"  the 
joint  resolution  of  the  two  branches  of  congress,  the  eloquent  ad- 
dresses at  the  State  House  and  at  the  anniversary  banquet  all  in 
appreciation  of  "the  effective  work  of  the  court"  in  its  gradual  de- 
velopment into  the  state- wide  court  of  general  jurisdiction  and  to 
the  publication  of  Mr.  Alan  Dimond's  book  on  the  ''Origin  and 
Development  of  the  Court"  published  by  Little  Brown  "as  a  per- 
manent record  of  a  great  chapter  in  the  legal  history  of  Massa- 
chusetts and  that: 

"All  of  this  was  leading  up  to  the  beginning  of  a  new  step  forward  by  the 
Court  with  the  cooperation  of  a  hard  working  bar  in  reducing  the  congestion 
and  re-arranging  the  court  sessions  throughout  the  Commonwealth  to  provide 
more  prompt  and  business-like  arrangements  for  litigants  and  their  counsel  in 
the  various  counties." 

We  then  pointed  out  that,  soon  after  the  great  celebration  "the 
Court  was  prevented,  not  only  from  continuing  the  work  planned, 
but  from  keeping  up  with  the  work  accomplished  in  recent  years." 

In  view  of  the  continued  current  discussion  of  the  "judicial 
system"  we  repeat  the  detailed  story  for  convenient  reference  with 
the  results  in  1961. 

"The  Condition  on  June  30,  1959 

"On  June  30,  1959,  at  the  close  of  the  Court's  100th  birthday,  the  Court 
was  up  to  date  on  the  criminal  side.  Civil  docket  entries  totaled  in  that  court 
year  32,123  but  were  greatly  exceeded  by  dispositions  which  were  38,053, 
and  the  number  of  civil  matters  remaining  undisposed  of  at  year  end  had 
undergone  a  substantial  decline.  The  employment  of  auditors  in  various  of 
the  counties  was  being  terminated  as  the  cases  therein  reached  trial  in  a  year 
or  less.  The  employment  of  district  court  judges,  called  for  work  in  the  Su- 
perior Court  under  the  provisions  of  Chapter  472  of  the  Acts  of  1956,  was 
being  curtailed,  and  where  eighteen  or  twenty  had  served  at  a  time  on  the 
Superior  Court  in  the  prior  court  year  there  were  but  six  or  seven  on  an 
average  serving  with  the  court  in  the  spring  of  1959.  The  transfer  of  contract 
and  tort  cases  with  small  damage  potentials  to  the  district  court  under  the 
provisions  of  Chapter  369  of  the  Acts  of  1958  had  resulted  in  5,669  of  such 
cases  going  to  the  district  courts  where  they  were  being  handled  with  dispatch. 

"The  increase  of  the  number  of  Superior  Court  judges  by  six  under  the 
provisions  of  Chapter  609  of  the  Acts  of  1958,  had  resulted  in  an  intensive 
survey  by  the  Chief  Justice  of  the  needs  of  each  county  on  the  criminal  and 
civil  sides.  Acting  under  General  Laws,  Chapter  212,  Section  14A,  the 
schedule  of  sittings  had  been  revised  throughout  the  Commonwealth  following 
conferences  in  each  county  with  Clerks,  District  Attorneys  and  bar  groups. 
This  revision  enabled  the  establishment  of  new  jury-waived  sessions  in  the 
various  counties  and  a  considerable  extension  of  others — with  a  view  to  re- 
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lieving  Suffolk  County  of  the  burdens,  financial  and  otherwise,  of  jury  waived 
business  from  outside  counties;  with  a  view  to  allowing  the  court  sitting  in 
the  various  counties  to  handle  jury  waived  business  originating  there;  with 
a  view  of  attracting  back  to  the  Superior  Court  business  of  a  type  which  it 
had  lost  through  contract  arbitration  clauses  and  the  like  and  which  was 
lost  also  in  large  measure  to  the  bar. 

"Thus  the  court  could  be  said  to  be  arriving  at  good  balance  by  June  30, 
1959  and  at  a  point  where  the  strong  pressures  on  the  bench  and  the  bar 
to  clean  up  civil  backlogs  could  be  eased,  where  the  auditor  operation  as  well 
as  the  call  of  district  court  judges  could  be  cut  back  considerably,  and  where, 
the  dockets  being  on  better  balance,  the  Court  could  turn  itself  to  relief  of 
certain  other  problems. 

"The  Condition  Since  June  30,  1959 

"Beginning  on  June  30,  1959,  a  sequence  of  events  occurred  which  created 
the  dilemma: 

"1.  The  General  Court  did  not  allocate  funds  for  the  employment  of  district 
court  judges  in  the  Superior  Court  for  the  fiscal  year  1960. 

"2.  By  Chapter  600  of  the  Acts  of  1959,  approved  September  15,  1959,  the 
Chief  Justice  was  required  to  designate  a  panel  of  three  Associate  Justices  to 
act  in  labor  disputes. 

"3.  The  Court,  rather  than  cutting  back  mass  reference  to  auditors  as  had 
been  contemplated  for  fiscal  year  1960  and  1961,  has  been  compelled  to  step 
up  their  use  in  order  to  maintain  its  gains. 

"The  Immediate  Effect  of  the  Lack  of  Appropriation 
FOR  Use  of  District  Court  Judges 

"The  loss  of  the  services  of  the  district  court  judges  resulted  in  the  clogging 
of  the  criminal  dockets  with  misdemeanors  to  a  point  where  it  was  necessary 
beginning  in  January  1960  to  take  down  a  large  number  of  civil  sessions  and 
turn  them  into  misdemeanor  sessions.  This  action  was  taken  to  satisfy  the 
needs  of  the  criminal  dockets  which  must  be  met  first." 

The  Three  Judge  Requirement 

We  explained  the  practical  effect  of  the  three  judge  requirement 
and  added : 

"The  only  other  three-judge  panel  which  had  been  provided  up  to  the 
time  of  the  passage  of  this  act  was  that  called  for  by  the  Corrupt  Practices 
Act.  Such  a  panel  had  not  been  summoned  for  over  five  years.  The  require- 
ment of  a  three-judge  panel  in  actions  against  the  Commonwealth  was  abol- 
ished in  1909  and  capital  cases,  which  formerly  required  a  panel,  were  made 
triable  by  a  single  justice  in  1910.  The  passage  of  this  act,  in  a  sense,  was  a 
return  to  a  procedure  discarded  by  the  General  Court  over  fifty  years  ago." 
"Another  very  serious  aspect  of  the  three  judge  statute  is  its  effect  as  a 
precedent  for  proposals  to  discriminate  between  litigants  by  requiring  such 
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special  panels  in  other  types  of  litigation.  That  this  is  not  an  imaginary  sug- 
gestion is  shown  by  a  bill  [Senate  130  of  1960]  to  abolish  the  Ballot  Law 
Commission  and  transfer  its  powers  and  duties  to  a  panel  of  three  justices  of 
the  Superior  Court." 

The  Recommendations 

The  council  recommended  the  revival  of  an  appropriation  for 
the  use  of  district  court  judges  in  misdemeanor  cases  and  the  ex- 
tension of  the  act  for  their  use  in  motor  tort  actions. 

The  council  expressed  their  judgement  that  the  Three  Judge 
Act  of  1959  ''injured  and  retarded  the  administration  of  justice  and 
will  continue  to  do  so  so  long  as  it  remains  on  the  statute  book.'' 
We  respectfully  recommended  its  repeal  and  we  renew  the  recom- 
mendation. 

In  this  connection  and  in  opposing  a  bill  referred  to  us  to  restrict 
the  use  of  auditors,  we  pointed  out  that,  "effective  administration 
of  a  great  court  cannot  be  expected  when  legislation  is  enacted 
restricting  by  wholesale  the  administration  of  its  business,"  and 
concluded,  "Massachusetts  has  a  simple  judicial  structure  as  com- 
pared with  other  jurisdictions.  Present  trends  if  allowed  to  con- 
tinue will,  in  our  opinion,  not  only  disrupt  hard-won  progress,  but 
will  in  due  course  strike  at  the  foundations  of  this  court  and  its 
work." 

Results  in  1961 

As  we  stated  in  the  36th  report  "it  is  not  always  easy  to  realize 
in  advance  the  practical  results"  of  details  in  the  administration 
of  a  state-wide  undertaking  such  as  the  Superior  Court  "and  their 
importance,  presumably,  was  not  fully  appreciated  by  the  legisla- 
ture" in  1959  and  1960. 

When  the  condition  above  described,  was  emphasized  by  the 
bar  and  others  so  that  the  actual  stoppage  in  the  work  of  the  court 
and  its  causes  were  understood,  the  legislature  responded  by  re- 
storing an  appropriation  for  the  use  of  district  court  judges  in 
misdemeanor  cases  and  by  Chapter  535,  extending  the  time  during 
which  certain  district  court  judges  may  sit  in  the  superior  court 
on  motor  vehicle  tort  actions. 

The  1959  Act  for  a  three  judge  requirement  in  labor  cases  is  still 
on  the  books.  The  filing  of  a  bill  to  add  more  judges  to  the  court 
has  been  reported  in  the  press.  We  respectfully  suggest  from  the 
point  of  view  of  business-like  management  and  expense  as  well  as 
avoiding  discrimination  between  litigants  in  the  use  of  any  such 
additional  judges  that  the  repeal  of  the  three  judge  requirement 
might  well  be  considered  as  in  the  public  interest. 
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REPORTS  REQUESTED  BY  THE  LEGISLATURE  ON  THE 
SUBJECT  MATTER  OF  BILLS  REFERRED 

These  are  all  listed  in  the  table  of  contents  and  are  discussed 
in  this  report. 

H.  2992  OF  1961— AS  TO  THE  CREATION  AND  TERMINA- 
TION OF  AGENCY  AND  OTHER  FIDUCIARY  POWERS 
IN  TIME  OF  ATOMIC  EMERGENCY— RENEWAL 

(Recommended  by  the  Judicial  Council  in  the  36th  Report.) 

In  view  of  the  present  international  situation,  we  are  renewing 
the  recommendation  in  our  36th  Report,  pages  95-98,  for  a  draft 
act  relative  to  the  creation  and  termination  of  agency  and  other 
fiduciary  powers  in  time  of  atomic  emergency.  As  H.  2992  of 
1961,  this  draft  act  passed  the  House  but  was  rejected  in  the 
Senate  on  May  4,  1961. 

H.  2992  is  a  slightly  revised  form  of  a  similar  bill  submitted 
to  the  legislature  in  1957.  Explanations  of  it  appear  in  Appen- 
dix F  of  our  34th  Report  and  in  the  Massachusetts  Law  Quarterly 
for  March  1957  and  for  July  1960.  Its  purpose  is  to  anticipate  a 
possible  atomic  emergency  in  which  the  principal  of  a  business 
or  his  agent  in  carrying  on  business,  or  a  fiduciary,  is  killed. 
Under  the  present  law  the  agency  is  terminated  by  the  death 
of  the  principal  or  fiduciary,  and  no  one  is  left  with  authority 
to  carry  on  or  protect  the  business,  or  to  look  after  the  property 
of  the  fiduciary.  This  bill  will  provide  as  far  as  legally  possible 
against  the  ruin  or  serious  loss  involved.  It  seems  an  obviously 
desirable  purpose.  We  therefore  incorporate  herein  by  reference 
House  2992  of  1961  and  recommend  its  passage. 

DRAFT  ACT 

House  2992  of  1961. 
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H.  2534— TO  AUTHORIZE  TRIALS  BY  JURIES  OF  SIX 

IN  THE  DISTRICT  COURT  OF  LOWELL  AND  THE 

THIRD  DISTRICT  COURT  OF 

EASTERN  MIDDLESEX 

(Referred  by  Resolves,  Chapter  53) 

This  bill  had  a  curious  history.  The  resolve  referring  it  to  the 
Council  was  adopted  in  March.  According  to  the  legislative  bulle- 
tin another  short  bill  (S.  223)  limited  to  the  Third  District  Court 
of  Eastern  Middlesex  passed  the  House  later  in  March  and,  in  the 
Senate,  on  May  19th  was  changed  by  substituting  in  substance  a 
bill  similar  to  the  one  referred  to  the  Council  in  March,  but  not 
including  the  Lowell  Court.  This  bill  was  passed  and  approved 
on  the  last  day  of  the  session  as  Chapter  599.  It  is  now  law  and 
reads  as  follows: 

"Chapter  599.  An  Act  providing  that  any  defendant  in  any  criminal  pro- 
ceeding IN  the  third  district  court  of  eastern  MIDDLESEX  MAY  CLAIM  A 
JURY  OF  SIX. 

"Section  1.  Any  defendant  in  any  criminal  proceeding  in  the  third  district 
court  of  eastern  Middlesex  may  claim  trial  by  a  jury  of  six.  Such  defendant 
shall  thereupon  be  deemed  to  have  waived  any  claim  of  appeal  to  a  trial  by  a 
jury  in  the  superior  court  or  other  disposition  in  said  superior  court. 

"The  justice  presiding  at  such  session  over  a  jury  of  six  in  said  third  district 
court  of  eastern  Middlesex  shall  have  and  exercise  aU  the  powers  and  duties 
which  a  justice  of  the  superior  court  has,  and  may  exercise  in  the  trial  and  dis- 
position of  such  cases. 

"No  justice  so  sitting  shall  act  in  a  case  in  which  he  has  held  an  inquest  or 
otherwise  has  an  interest. 

"Trials  by  such  juries  of  six  in  said  third  district  court  of  eastern  Middlesex 
shall  proceed  in  accordance  ■with  the  provisions  of  law  applicable  to  trials  by 
jury  in  the  superior  court,  except  that  the  number  of  peremptory  challenges 
shall  be  limited  to  two  to  each  defendant,  and  the  commonwealth  shall  be  en- 
titled to  as  many  such  challenges  as  equal  the  whole  number  to  which  all  of 
the  defendants  in  the  case  are  entitled.  Jurors  shall  be  drawn  from  the  pool 
of  jurors  available  for  the  jury  sessions  in  either  civil  or  criminal  sessions  in  the 
superior  court  for  Middlesex  county  sitting  at  Cambridge.  The  first  justice  of 
the  third  district  court  of  eastern  Middlesex  shall  arrange  jury  sessions  in  his 
court  and  assign  justices  thereto,  to  the  end  that  there  may  be  a  speedy  disposi- 
tion of  cases  tried  by  a  jury  in  said  court.  In  the  event  of  a  trial  by  a  jury 
of  six  in  the  third  district  court  of  eastern  Middlesex,  review  may  be  had  directly 
by  the  supreme  judicial  court,  by  a  bill  of  exceptions,  appeal,  report  or  other- 
wise in  the  same  manner  provided  for  trials  by  jury  in  the  superior  court. 

"Section  2.  The  provisions  of  this  act  shall  become  inoperative  on  July  first, 
nineteen  hundred  and  sixty-four.  Approved  May  31,  1961." 
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We  not  only  do  not  recommend  the  inclusion  of  the  Lowell 
Court,  but  we  respectfully  recommend  the  repeal  of  Chapter  599. 

It  is  very  different  from  Chapter  527  which  provides  not  for  a 
demand  by  any  defendant  for  a  six  man  jury  before  any  trial,  but 
for  an  appeal  after  conviction  in  a  district  court  in  Worcester 
County  for  a  six  man  jury  trial  in  the  Central  District  Court  of 
Worcester  as  an  experiment  until  1964.  We  respectfully  question 
the  wisdom  of  the  passage  of  Chapter  599  without  more  careful 
consideration  of  its  relation  to  the  other  courts. 

The  whole  matter  of  six  man  juries  is  still  experimental  even 
in  Worcester  County.  It  has  been  on  trial  under  the  guidance  of 
Judge  Garvey.  The  story  of  the  experiment  will  be  found  in  our 
35th  report  in  1959.  Such  an  experiment  cannot,  in  our  opinion, 
be  wisely  or  effectively  tried  in  different  ways  in  two  different 
courts  under  two  different  statutes  and  without  the  careful  con- 
sideration of  the  Administrative  Committee  of  the  District  Courts 
and  of  the  Chief  Justice  of  the  Superior  Court.  We  understand 
that  few  cases  have  thus  far  arisen  under  Chapter  599.  We  think 
the  act  should  be  repealed  before  complications  begin  to  arise 
and  that  we  should  wait  for  further  lessons  from  the  experiments 
in  Worcester  County  before  putting  juries  of  six  into  other  dis- 
trict courts. 

There  is,  of  course,  nothing  to  prevent  a  small  jury  of  any  size 
in  the  Superior  Court  if  the  parties  want  one.  It  has  happened 
with  3  jurors,  in  at  least  one  case  some  years  ago  when  the  panel 
of  available  jurors  was  reduced  to  three.  See  practice  in  1934.  for 
lack  of  available  jurors.* 

Perhaps  some  form  of  persuasive  inducement  such  as  an  ad- 
vanced list  for  six  man  jurors  or  something  else  might  be  worth 
trying.  At  all  events  we  respectfully  suggest,  that  the  judicial 
system  should  not  be  complicated  by  too  many  experiments  with 
small  juries  at  the  same  time  in  the  lower  courts  without  more 
careful  study  of  the  relation  of  those  courts  and  experiments  to 
other  courts  and  to  the  system  as  a  whole. 


19  M.L.Q.  No.  4,  May  19o4,  p.  7. 
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H.  220— AN  ACT  PROVIDING  THAT  CERTAIN  RECORDS 

SHALL  NOT  BE  PRESENTED  TO  THE 

COURT  BY  PROBATION  OFFICERS 

PRIOR  TO  DISPOSITION 

(Referred  by  Resolves,  Chapter  Jf.9) 

1  Chapter    279    of    the    General    Laws    is    hereby    amended    by 

2  striking   out   section   4A   and   inserting   in   place   thereof   the    fol- 

3  lowing     section: — Section     //.A.     Before     disposition     by     sentence 

4  or  placing   on  file   or  probation   of  any   criminal   prosecution   for 

5  an    offense    punishable    by    imprisonment     for    more     than     one 

6  year,     the    court     shall     obtain    from    its     probation     officer     all 

7  available    information    relative     to     prior    criminal     prosecutions, 

8  if   any,    of   the   defendant    and    to   the   disposition    of    each    such 

9  prosecution.    Such    record    of    the    probation    officer    presented    to 

10  the   court   shall  not   contain   as   part   thereof   any   information   of 

11  prior    criminal    prosecutions,    if    any,    of    the    defendant    wherein 

12  the   defendant   was    found   not   guilty   by   the   court    or   jury,    or 

13  wherein  the  charge  was  dismissed,  nolle  prosequi  or  no  billed, 

14  in  said  prior  criminal  prosecution. 

The  bill  would  add  to  the  existing  section  4A  the  words  printed 
in  bold  type  in  lines  13  and  14. 

We  do  not  recommend  the  bill. 

The  Story  of  the  Present  Section  4A 

For  some  years  prior  to  1926  there  was  rising  public  agitation 
in  regard  to  criminal  law  and  its  administration  throughout  the 
country.  In  Massachusetts  it  was  brought  to  the  point  of  responsi- 
ble discussion  and  consideration  early  in  1926  at  hearings  before 
the  Judiciary  Committee  during  "Crime  Week"  which  began  on 
the  morning  of  March  2  and  the  committee  sat  morning,  after- 
noon and  evening  until  1:30  p.m.  on  March  5.  As  those  who  fol- 
lowed the  proceedings  felt  that  it  was  one  of  the  healthiest  and 
most  valuable  discussions  for  many  years,  the  Massachusetts  Law 
Quarterly  for  May  1926  was  entirely  devoted  to  what  took  place 
to  the  extent  of  about  150  pages. 

In  addition  to  some  account  of  the  hearing — (M.L.Q.,  Vol.  XI, 
No.  4) — the  editor  said: 

"While  it  is  impossible  to  report  here  the  full  discussion,  yet,  as  the  sub- 
stance of  much  of  it  was  in  print  or  taken  stenographically,  reprints  of  a 
number  of  these  pamphlets  presenting  different  points  of  view  have  been 
obtained  and  are  here  bound  up  together  so  that  the  bar  throughout  the 
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Commonwealth  may  get  a  more  completely  balanced  picture  of  the  discussion 
than  they  obtained  from  reading  the  newspapers." 

One  of  the  most  important  documents  before  the  committee 
was  a  special  report  by  Atty.  Gen.  Benton  prepared  after  investi- 
gations by  about  50  members  of  the  bar  in  the  various  counties. 
In  that  report  of  28  pages  (reprinted  in  the  "Quarterly"),  among 
other  recommendations,  he  said: 

"It  seems  clear  to  me  that  courts  cannot  properly  dispose  of  cases,  ad- 
minister just  deserts  to  defendants  and  properly  protect  society  unless  they 
know  the  whole  record  of  the  defendants  before  them. 

"I  therefore  recommend  legislation  requiring  probation  officers  to  obtain 
from  the  commission  whatever  records  are  available  relative  to  defendants 
before  the  disposition  of  their  cases.  I  further  recommend  that  the  General 
Court  consider  the  advisability  of  legislation  requiring  each  court  to  obtain 
from  the  commission,  through  the  probation  officer  attached  to  it,  the  record 
of  each  defendant  appearing  before  it  before  disposing  of  his  case." 

Seventeen  statutes  were  passed  as  a  result  of  the  ''Crime  Week" 
proceedings,  including  as  a  result  of  the  recommendation  above 
quoted.  Chapter  320,  containing  the  first  sentence  of  section  4A 
(lines  1-9  above). 

That  is  now  the  first  sentence  of  Section  4A  of  G.  L.  (Ter.  Ed.) 
Chap.  279. 

Twenty-four  years  later  by  Section  2  of  Chap.  145  of  1950  the 
second  sentence  was  added  (lines  9-12  of  H.  220  above  quoted). 

It  is  now  proposed  by  Senate  220  referred  to  the  Council  to  re- 
duce still  more  the  information  available  to  a  judge  after  convic- 
tion but  before  sentence  or  other  disposition. 

The  samples  of  long  records  of  individual  defendants  to  which 
attention  was  called  in  the  ''Crime  Week"  hearing  in  1926  and 
in  the  report  of  the  "Crime  Commission"  of  1933  (reprinted  in 
the  M.L.Q.  for  Jan.  1934)  illustrates  the  reason  for  Atty.  Gen. 
Benton's  statement  quoted  above  in  favor  of  making  "the  whole 
record"  available  to  the  court  before  sentence  or  disposition  which 
is  obviously  a  judicial  act  to  be  performed  by  an  informed  judge 
who  is  expected  to  weigh  such  information.  For  the  legislature  to 
say  that  the  court  shall  not  have  such  information  or  any  part 
of  it  would  seem  to  be  inconsistent  with  the  spirit  of  the  30th 
article  of  the  Bill  of  Rights  as  an  interference  with  the  judicial 
function  by  putting  mandatory  "blinders"  on  the  court.  We  think 
the  second  sentence  in  Section  4A  added  in  1950  might  wisely  be 
repealed,  but  the  "blinders"  should  not  be  extended  by  the  addition 
of  lines  13  and  14  of  H.  220,  so  we  oppose  the  passage  of  the  bill. 
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H.  2153— PROVIDING  FOR  THE  CLOSING  OF  THE 
DISTRICT  COURTS  ON  SATURDAY 

(Referred  by  Resolves,  Chapter  16) 

1  Section  1.    Section  6  of  chapter  220  of  the  General  Laws,  as 

2  most  recently  amended  by  section  6  of  chapter  450  of  the  acts  of 

3  1947,  is  hereby  further  amended  by  striking  out  in  the  second 

4  line  thereof  the  words  "other  than  district  courts". 

1  Section  2.    Section  15  of  chs  pter  218  of  the  General  Laws, 

2  as  most  recently  amended  by  section  5  of  chapter  738  of  the  acts 

3  of  1956,  is  hereby  further  amended  by  striking  out  in  the  twelfth 

4  and  thirteenth  lines  thereof  the  words  "and  may  authorize  such 

5  clerks  to  operate  their  offices  on  Saturdays  with  reduced  per- 

6  sonnel". 

1  Section  3.    Section  25  of  chapter  223  of  the  General  Laws, 

2  as  most  recently  amended  by  section  2  of  chapter  312  of  the  acts 

3  of  1957,  is  hereby  further  amended  by  striking  out  in  the  first 

4  line   the   word   "Saturday"   and   inserting   in    place    thereof   the 

5  word: — Monday,  and  by  striking  out  in  the  third  line  the  word 

6  "Saturday"  and  inserting  in  place  thereof  the  word: — Monday. 

We  do  not  recommend  it. 

After  this  bill  was  referred  to  the  Judicial  Council  by  Resolves, 
Chapter  16,  on  March  2,  the  following  act  was  passed  and  ap- 
proved on  April  14. 

"Chapter  375.  An  Act  establishing  monday  as  the  return  day  for  writs, 

PROCESSES,  notices  TO  APPEAR  AND  CITATIONS  IN  ALL  CIVIL  ACTIONS  AND  PRO- 
CEEDINGS IN  THE  DISTRICT  COURTS. 

"Section  1.  Chapter  223  of  the  General  Laws  is  hereby  amended  by  striking 
out  section  25,  as  amended  by  section  2  of  chapter  312  of  the  acts  of  1957,  and 
inserting  in  place  thereof  the  following  section: — Section  25.  Monday  of  each 
week  shall  be  the  return  day  for  ivrits,  processes,  notices  to  appear  and  cita- 
tions in  all  civil  actions  and  proceedings  in  district  courts,  and  if  said  Monday 
is  a  legal  holiday,  such  writs,  processes,  notices  to  appear  and  citations  shall  be 
returned,  and  such  actions  entered,  on  the  next  business  day  following;  but 
said  courts  may  make  them  returnable  at  other  times.  The  clerk  shall  accept 
such  writs,  processes,  notices  and  citations  at  any  time  within  three  days  prior 
to  the  date  on  which  they  are  returnable,  and  shall  enter  the  same  on  the  re- 
turn day.  When  the  court  is  required  to  be  held  at  two  or  more  places,  writs 
shall  be  made  returnable  at  the  place  where  the  clerk's  office  is  kept,  except 
that  when  the  regular  session  of  the  court  for  the  trial  of  civil  cases  is  held 
upon  the  return  day  at  some  other  place,  such  writs  may  be  made  returnable 
at  the  place  where  such  session  is  held,  and  notices  and  citations  may  be  made 
returnable  at  any  place  appointed  by  law  for  holding  the  court. 
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Section  2.  This  act  shall  take  effect  on  January  first,  nineteen  hundred  and 
sixty-two.  Approved  April  14,  1961." 

Before  this  act  was  approved  by  Your  Excellency  it  was  sub- 
mitted to  the  Council  with  a  request  from  your  office  for  a  state- 
ment from  the  Judicial  Council  as  to  ''the  manner  in  which  it 
would  affect  the  existing  law"  and  whether  or  not  it  has  the 
approval  of  the  Council. 

The  Council  reported  as  follows: 

'■'The  bill  will  change  the  return  day  for  all  civil  proceedings  in  all  the 
'district  courts'  in  the  Commonwealth  from  Saturday  to  Monday.  Except  for 
this  change  the  bill  keeps  language  of  the  existing  statute  (Sec.  25  of  Chap.  223 
of  the  Gen.  Laws  as  amended  by  Sec.  2  of  Chap.  312  of  1957).  As  stated  in 
Sec.  1  of  Chap.  218  of  the  Gen.  Laws  'district  courts'  include  73  courts  whether 
named  'district'  or  'municipal'  courts  and  the  municipal  court  of  the  City  of 
Boston. 

"As  the  bill  apphes  only  to  civil  business  it  differs  from  a  bill  (H.  2153) 
already  referred  to  the  Council  for  report  by  Resolves  Chapter  16  which  pro- 
poses that  all  district  courts  should  be  closed  on  Saturdays  for  all  purposes. 
That  would  include  criminal  business  which  might  involve  holding  an  arrested 
person  from  Friday  until  Monday,  or  in  case  of  a  hohday,  until  Tuesday, 
without  a  hearing. 

"While  the  bill  changes  the  Saturday  return  day  which  has  existed  for  many 
years,  as  it  relates  only  to  civil  business,  the  Council  sees  no  objection  to  the 
substance  of  the  change,  but  the  Council  is  unanimous  in  urging  that  the 
effective  date  of  the  bill  should  be  Jan.  1,  1962  to  provide  ample  time  for 
revision  of  rules  of  procedure  and  any  other  details  of  practice  which  will  be 
needed  to  make  the  bill  work  without  causing  confusion  by  so  sweeping  a 
change. 

"A  meeting  of  all  district  court  justices  will  be  needed  for  revision  of  rules 
and  informing  the  bar  of  such  revision." 

The  bill,  H.  2153  (referred  to  the  Council),  would  close  the 
courts  also  for  criminal  business  on  Saturday. 

We  oppose  this  change.  Under  the  opinions  of  the  Supreme 
Court  of  the  United  States  a  person  charged  with  crime  has  a 
right  to  a  prompt  hearing,  and  if  an  arrest  is  made  on  Friday  the 
District  Courts  have  always  been  open  for  this  purpose  on  Satur- 
day.   We  think  this  should  continue. 

Sections  1  and  2  of  H.  2153  would  prevent  this.  Under  Section 
15  of  G.  L.  Chapter  218  the  District  Courts  can  adjust  Saturdays 
to  criminal  business  only. 
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H.  1009— PROVIDING  THAT  JUDGMENTS  IN  CRIMINAL 

CASES  MAY  BE  REVIEWABLE  UPON  THE  COMMON 

LAW  WRIT  OF  ERROR  CORAM  NOBIS 

(Referred  by  Resolves,  Chapter  IJf.) 

The  proposed  statute  reads  as  follows: 

"1  Section  9  of  chapter  250  of  the  General  Laws,  as  appearing  in 

2  the  Tercentenary  Edition,  is  hereby  amended  by  adding  at  the 

3  end  thereof  the  following: — ,  or  upon  the  common  law  writ  of 

4  error  coram  nobis, — so  as  to  read  as  follows: — Section  9.     A 

5  judgment  in  a  criminal  case  may  be  re-examined  and  reversed  or 

6  affirmed  upon  a  writ  of  error  for  any  error  in  law  or  in  fact  or 

7  upon  the  common  law  writ  of  error  coram  nobis." 

We  do  not  recommend  this  bill.  There  is  no  magic  in  the  words 
''coram  nobis."  They  simply  mean  ''before  us"  and  in  the  begin- 
ning probably  referred  to  the  King,  who  was  in  theory  supposed 
to  be  present  in  the  court  of  King's  Bench,  2  Tidd  Pr.  Third  and 
Fourth  Am.  Ed.,  at  star  pages  1136-1137.  U.  S.  v.  Plumer,  Fed. 
Cas.  No.  16056,  at  pages  572-573.  If  the  writ  was  returnable  to 
a  court  in  which  the  King  was  not  present,  the  form  was  "coram 
vobis."  In  time  the  use  of  the  form  "coram  nobis"  became  so 
common  that  those  words  were  often  used  to  designate  all  writs 
of  error. 

When  our  statutes  were  revised  in  1836  writs  of  error  were 
regulated  by  various  provisions,  all  of  which  were  brought  to- 
gether under  one  general  heading  in  sections  1-18  of  chapter  146 
of  the  General  Statutes  of  1860.  They  are  now  found  in  General 
Laws,  chapter  250,  sees.  1-12.  The  results  have  been  that  the  entire 
subject  of  writs  of  error  is  now  governed  by  statute,  and  that  writs 
of  error  coram  nobis  at  common  law  have  been  held  obsolete. 
Commonwealth  v.  Sacco,  261  Mass.  12,  Commonwealth  v.  Phelan, 
271  Mass.  21,  22-23. 

The  statutes  governing  the  writ  of  error  are  not  unduly  re- 
strictive. Except  in  capital  cases  and  in  certain  other  felonies, 
the  writ  issues  as  of  course.  G.  L.,  ch.  250,  sees.  1,  11.  It  may  be 
directed  against  both  errors  of  law  and  errors  of  fact  (sec.  9), 
although  the  errors  of  fact  must  not  be  in  respect  of  matters  which 
were  or  could  have  been  tried  out  in  the  court  below.  This  limi- 
tation is  a  necessary  one,  since  otherwise,  as  pointed  out  by  Chief 
Justice  Shaw  in  Riley  v.  Waugh,  8  Cush.  220,  at  page  222,  a  de- 
feated party  could  obtain  a  new  trial  in  practically  every  case 
by  writ  of  error.   The  same  limitation  would  apply  if  the  proposed 
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statute  were  enacted.  This  limitation  does  not  apply  where  the 
issue  was  not  and  could  not  have  been  decided  at  the  trial  and 
is  one  proper  to  be  determined  by  writ  of  error.  In  such  instances 
pertinent  evidence  may  be  presented  at  the  hearing  on  the  writ 
as  in  other  cases.  See,  for  example,  Allen  v.  Commonwealth,  324 
Mass.  558;  Lindsay  v.  Commonwealth,  331  Mass.  1;  Brown  v. 
Commonwealth,  335  Mass.  476;  Couture  v.  Commonwealth,  338 
Mass.  31.  And  there  is  no  statute  of  limitation  upon  writs  of  error 
in  criminal  cases,  sec.  10.  It  is  true  that  the  writ  cannot  issue 
from  or  be  heard  in  any  other  court  than  the  Supreme  Judicial 
Court,  sec.  1.  This,  we  think,  is  proper,  since  the  writ  so  frequently 
raises  issues  as  to  the  conduct  of  the  trial  court,  and  the  Supreme 
Judicial  Court  is  the  court  of  last  resort  in  other  cases. 

Not  only  do  we  consider  the  proposed  statute  unnecessary  for 
the  reasons  just  stated,  but  we  think  it  would  be  positively  harm- 
ful to  attempt  now  to  restore  this  ancient  form  of  writ  to  our 
practice.  We  have  had  no  precedents  of  our  own  upon  the  writ 
as  at  common  law  for  one  hundred  and  thirty  years.  We  are  not 
familiar  with  the  practice  of  that  former  day.  Many  questions 
might  arise.  The  writ  of  error  coram  nobis  is  becoming  obsolete 
in  many  jurisdictions  where  it  is  not  preserved  by  statute,  and 
the  statutes  are  not  uniform.  The  practice  varies  in  different 
states.  See  Commonwealth  v.  Phelan,  271  Mass.  21,  22-23.  There 
exists  no  general  consensus  to  which  resort  can  be  had  as  a  standard 
for  decision.  The  writ  of  error  under  our  statutes  is  a  fairly  simple 
procedure  and  serves  a  useful  purpose.  To  restore  the  common 
law  writ  of  error  coram  nobis  would  introduce  confusion  with  no 
corresponding  benefit. 
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RECIPROCAL  ENFORCEMENT  OF  SUPPORT 

Chapter  273x\  of  the  General  Laws  now  provides  in  Section  1 
that: 

"  'State'  includes  any  state,  territory  or  possession  of  the  United  States  and 
the  District  of  Columbia  in  which  this  or  a  substantially  similar  law  has  been 
enacted." 

It  has  been  suggested  to  us  that  the  ''definition"  should  be 
extended  to  include  "any  foreign  state"  having  a  reciprocal  law 
so  that  a  runaway  father  who  crosses  the  border,  for  instance, 
to  a  Canadian  province  or  other  jurisdiction  can  be  followed  up. 

We  recommend  the  proposal. 

The  Uniform  Reciprocal  Act  now  existing  in  all  the  states  of 
the  Union  has  materially  reduced  welfare  expenditures  and  family 
suffering  in  Massachusetts  and  the  following  story  of  its  opera- 
tion from  the  circular  letter  of  the  Administrative  Committee  of 
District  Courts  of  Dec.  1,  1959  (reprinted  in  Appendix  B  of  the 
35th  report  of  the  Council  at  pp.  80  and  82)  demonstrates  this. 

"Uniform  Reciprocal  Enforcement  of  Support  Act,  Chapter  273A 

1958-9 
1,070 

456 

Collected  $318,407.29      $601,370.86      $822,162.75    $1,018,258.46" 

"The  Uniform  Reciprocal  Enforcement  of  Support  Act  enacted  as  chapter 
556  of  the  Acts  of  1954  now  chapter  273A  of  the  General  Laws,  which  became 
effective  as  of  October  1,  1954,  is  proving  very  helpful  in  accomplishing  its 
purpose.  The  report  of  the  first  nine  months  after  enactment  stated  that  the 
sum  of  over  $318,000  was  paid;  the  next  full  year  over  $600,000,  and  for  the 
year  ending  June  30,  1958  over  $800,000  as  set  forth  in  our  Administrative 
Committee  Letter  dated  December  1,  1958.  This  year's  report  shows  over  a 
miUion  dollars  was  collected — $1,018,258.46.  We  have  secured  no  figures  that 
would  serve  to  show  how  much  of  this  sum  was  collected  for  Massachusetts 
residents  as  against  the  sum  that  was  received  for  out  of  state  cases.  The 
statistics  do  show,  however,  that  1,070  cases  of  the  total  number  were  initiated 
for  Massachusetts  residents  and  but  456  for  persons  outside  the  state.  Per- 
centage wise  that  means  that  just  over  seventy  per  cent  were  cases  instituted 
for  Massachusetts  residents  and  if  the  payments  resulting  were  comparable, 
and  we  feel  they  are,  over  seventy  per  cent  of  the  total  of  $1,018,258.46  would 
be  paid  to  Massachusetts  residents  or  the  sum  of  $712,780  plus  last  year.  The 
Roxbury  court  received  over  $99,000  and  leads  all  the  other  districts  as  it 


1955-6 

1956-7 

1957-8 

No.  of  Cases  Initiated 

840 

826 

977 

No.  of  Cases  Received 

(Other  States) 

351 

345 

396 

Amount  of  Money 
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consistently  has  since  the  enactment  of  the  act.  Not  all  of  these  cases  have 
their  source  in  the  various  welfare  departments  but  a  great  many  have  and 
the  end  result  is  a  partial  lifting  of  the  community  burden  of  supporting  at 
least  in  part  these  unfortunate  families.  In  offering  these  figures  we  do  not 
include  the  amounts  received  following  criminal  actions  for  neglect  of  family 
or  nonsupport,  and  this  amount  also  is  considerable." 

When  a  man  goes  to  a  foreign  jurisdiction,  there  are  no  legal 
remedies  available  to  the  abandoned  family  other  than  extradi- 
tion (which  is  a  long,  expensive  and  generally  unsatisfactory 
procedure)  or  for  example  sending  the  mother  to  Canada  to  file 
suit  (which  she  cannot  afford). 

The  proposed  amendment  is  identical  with  that  enacted  by 
Michigan  (1959  Session  Law  No.  191),  omitting  portions  peculiar 
to  the  Michigan  Social  Welfare  Commission.  By  using  the  recipro- 
cal legislation  approach,  no  treaty  is  required.  Brockelbank,  in  his 
new  book,  Interstate  Enforcement  of  Family  Support,  gives  an 
impressive  account  of  results  achieved  between  Michigan  and 
Ontario,  which  has  a  similar  statute. 

For  these  reasons  we  recommend  the  following: 

DRAPT  ACT 

Section  1  of  Chapter  273A  of  the  General  Laws  is  hereby  amended  by  in- 
serting the  words  "and  any  foreign  jurisdiction"  so  that  the  section  will  read: 

Sec.  1.   DEFINITIONS 

"State"  includes  any  state,  territory  or  possession  of  the  United  States  and 
the  District  of  Columbia  and  any  foreign  jurisdiction  in  which  this  or  a  sub- 
stantially similar  reciprocal  law  has  been  enacted. 
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S.  596— RELATIVE  TO  ''YOUTHFUL  OFFENDERS" 

(Referred  by  Resolves,  Chapter  113) 

This  is  a  bill  of  29  sections  recommended  by  the  Special  Com- 
mission on  'Touthful  Offenders"  in  its  final  report  (H.  2825)  dated 
January  24th,  1961.  The  bill  is  printed  in  full  for  convenient  refer- 
ence in  Appendix  B  of  this  report. 

Preliminary  Statement 

By  Resolves  of  1959,  Chapter  5,  and  again  by  Resolves,  Chapter 
18  of  1960.  the  Council  was  requested  to  investigate  the  subject 
matter  of  indeterminate  sentences.  These  resolves  contained  no 
bill  or  specific  proposals. 

We  refer  to  and  incorporate  the  discussions  in  our  35th  report 
[pp.  10-14].  As  we  then  pointed  out  the  resolves  seem  substan- 
tially to  duplicate  problems  in  the  administration  of  the  criminal 
law  which  have  been  under  extended  investigation  since  1957  by 
a  special  commission  still  in  existence.  That  commission  filed  its 
first  report  dated  December,  1958  [House  2970  of  1959].  The 
report,  which  we  examined  shows  extensive  study  of  conditions  in 
Massachusetts  and  of  the  laws  of  other  states  in  regard  to  the 
flexible  treatment  of  offenders  between  the  ages  of  17  to  22,  who 
are  in  the  adult  class  but  are  described  as  ''youthful  offenders" 
as  distinguished  from  "juveniles"  under  17  years  of  age,  on  the 
one  hand  and  older  adults  on  the  other. 

That  commission's  first  report  presents  a  picture,  problems, 
its  conclusions  and  a  bill  for  an  experimental  procedure  in  dealing 
with  the  age  group  referred  to. 

The  final  report  of  the  Special  Commission  appeared  as  H.  2825 
of  1961.  It  refers  to  its  earlier  report  and  after  an  account  of 
its  subsequent  study  states  (on  p.  5) : 

"The  continued  investigation  by  the  Commission  has  revealed 
no  additional  facts  to  cause  it  to  alter  its  conclusions  previously 
reported"  and  (on  p.  6)  "recommends"  the  enactment  of  the  bill 
proposed  in  1959  (and  now  reprinted  and  specially  referred  as 
S.  596. 

While  fully  appreciating  its  worthy  purpose  we  do  not  recom- 
mend the  bill. 

Discussion 

In  spite  of  our  appreciation  and  respect  for  the  earnest  and 
extensive  investigation  and  discussion  of  the  tragic  facts  by  the 
Special  Commission  we  are  not  convinced  by  their  two  reports 
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that  the  bill  is  advisable  for  Massachusetts.     It  seems  to  us  a 
very  questionable  experiment  to  insert  in  our  judicial  system. 

In  its  22nd  report,  in  1946,  the  Council  said: 

"The  ultimate  justification  and  purpose  of  a  system  of  criminal  penalties  is 
protection  of  the  law  abiding  part  of  society.  Individual  reclamation  is 
secondary." 

But  a  doubt  was  suggested  in  that  report  "whether  it  has  not 
usurped  primary  place."  This  seems  to  us  a  serious  question.  On 
page  5  of  the  report  of  the  Special  Commission  (H.  2825  of  1961) 
we  find  the  following: 

"In  making  its  recommendations  the  Commission  urges  the  following  con- 
sideration as  a  basic  approach  towards  amelioration  of  the  problem.  The 
purpose  of  a  youthful  offender  correctional  program  should  be  the  social  and 
moral  rehabilitation  of  the  offender."    See  Section  1  of  S.  596. 

But  that  as  suggested  in  the  Council's  22nd  report  (p.  63)  is 
a  ''secondary"  purpose  of  the  judicial  system  on  its  criminal  side 
and  the  Commission  does  not  discuss  the  relation  and  effect  of 
the  proposed  bill  on  the  primary  function  of  the  courts  referred 
to  in  the  Council's  22nd  report  in  1946  or  its  35th  report  in  1959. 

Analysis  of  the  Bill 

What  does  the  bill  propose? 

1st.  It  creates  a  new  kind  of  "juvenile"  offenders  class  be- 
tween the  somewhat  arbitrary  ages  of  17  to  22  at  a  time  when 
many  people  seem  to  think  that  the  responsible  right  to  vote 
should  begin  at  18. 

2nd.  By  Section  3  it  provides : 

"1  Section  3.    There  is   hereby   created   within  the   department 

2  of   correction   and   subject    to    the   supervision   of   the    commis- 

3  sioner  a  special  division  to  be  known  as  the  youth  correction 

4  authority   whose   function   shall   be   to   provide   and   administer 

5  corrective  and  preventive   treatment  for  persons   committed   to 

6  it  as  hereinafter  provided." 

By  Section  4 — "The  youth  correction  authority  shall  consist 
of  three  members"  appointed  for  three  year  terms,  one  of  whom 
shall  be  designated  as  "director  of  the  authority." 

By  Section  5 — "Members  appointed  .  .  .  shall  possess"  a  rare 
and  not  easily  secured  combination  of  specified  qualifications 
which  in  spite  of  the  words  might  easily  become  political  in  the 
course  of  successive  selection  for  3  year  terms. 

When  the  29  sections  are  "thought  through"  in  their  practical 
operation  they  seem  to  authorize  courts  to  transfer  to  the  De- 
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partment   of   Correction   a  large   proportion   of   the   non-capital 
criminal  cases  of  every  variety. 

Our  35th  report  contained,  in  Appendix  A,  a  thoughtful  analy- 
sis of  the  proposed  bill  by  Hon.  Frank  J.  Murray  of  the  Superior 
Court,  the  contents  of  which  is  not  mentioned  in  the  commission's 
report.  As  we  believe  his  experienced  and  searching  comments 
deserve  meditation  we  incorporate  it  by  reference.* 

Summary  of  Commission's  Reports 
In  order  to  focus  attention  on  the  proposed  bill  and  on  the 
commission's  reports,  we  quote  their  own  summary  in  their  2nd 
report  (H.  2825  of  1961)  as  follows: 

"The  Commission  in  a  previous  report  submitted  on  December  29,  1958 
(House,  No.  2790  of  1959)  concluded  that  the  record  of  the  past  16  years 
reveals  a  sharp  increase  of  33i/3  per  cent  in  the  commission  of  crimes  by  the 
youthful  offender  (well  over  50  per  cent  of  all  arrests  are  of  persons  under 
the  age  of  25),  that  he  contributes  a  staggering  and  disproportionate  share 
of  the  work  of  the  courts,  that  of  youthful  offenders  apprehended  in  the 
Commonwealth  during  the  years  1947  to  1955,  an  average  of  over  60  per  cent 
were  first  offenders  (Table  No.  5,  House,  No.  2790  of  1959),  thus  demanding 
a  program  to  redeem  young  lives  and  concurrently  to  save  the  Commonwealth 
untold  dollars  in  social  and  institutional  handling. 

"Our  Commission  in  its  previous  report  above  referred  to  described  the 
methods  being  employed  in  several  States  and  by  the  federal  government  in 
an  effort  to  cope  with  the  problem.  Some  use  the  centralized  control  of  a 
Special  Youth  Authority,  others  do  without  an  Authority,  while  New  York 
has  a  Special  Parts  Court  known  as  the  Youth  Court.  All,  despite  the  dis- 
parity in  mechanisms  employed,  generally  function  with: 

"1.  A  preventive  program  to  reduce  referrals  to  State  Correctional  Insti- 
tutions. 

"2.  A  classification  and  diagnostic  program  to  identify  individual  needs 
and  to  determine  a  proper  training  program. 

"3.  A  training  program  to  follow  the  classification  process  and  to  serve  the 
needs  of  the  subject. 

"4.  A  receptive  program  to  tie  together  various  elements  of  the  program, 
and, 

"5.   Segregated  InstitutionaHzation. 

"The  mechanics  of  these  programs  were  reported  previously  by  our  com- 
mission in  detail  (House,  No.  2790  of  1960).  Since  being  revived  our  Commis- 
sion has  met  to  review  the  extent  of  the  problem  since  last  reporting  and  to 
review  results  obtained  in  California  and  New  York,  two  States  which  have 
long  pioneered  in  special  handling  techniques  to  cope  with  the  problem.  It 
finds  that  in  1960  California  reflects  a  3.8  per  cent  decrease  in  inmate  popu- 
lation and  New  York  reflects  a  5.6  per  cent  decrease  in  inmate  population 
while  Massachusetts  reflects  a  .3  per  cent  decrease  (Federal  Bureau  of  Prisons 

*  See  also  "In  Defense  of  Juvenile  'Delinquents'  "   42  Mass.  Law  Quart.   No.   3,   October   1957, 
pp.    7-16. 
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Report,  Volume  24,  July,  1960) .  These  figures  become  more  significant  in  light 
of  the  fact  that  on  the  national  picture  the  general  prison  population  has  in- 
creased for  the  same  period  rather  generally.  Our  Commission  beUeves  that 
the  favorable  picture  presented  in  Massachusetts  is  in  a  large  measure  due 
to  the  sensible  administration  of  the  Commonwealth's  Department  of  Cor- 
rections, and  that  it  can  do  even  better  if  given  additional  modern  corrective, 
rehabilitative,  and  treatment-oriented  correctional  machinery. 

"Our  Commission,  while  it  supports  the  principle  of  the  New  England 
Compact,  believes  that  this  is  only  a  minimal  step  towards  solution  of  the 
problem.  This  plan  would,  after  approval  by  the  Legislatures  of  any  New 
England  States,  permit  Commissioners  of  Correction  in  each  participating 
State  to  transfer  inmates  between  States  for  treatment  or  other  reasons. 
While  valuable  under  certain  parole  conditions  allowing  better  rehabihtative 
possibilities  in  the  subject  being  closer  to  his  family,  in  splitting  up  gangs  of 
troublemakers,  for  fire  repairs,  crowding  or  other  emergencies,  and  serving  a 
good  many  other  correctional  needs,  the  fact  is  that  present  institutional 
limitations  preclude  positive  present  ameliorative  results.  This  conclusion  is 
based  upon  the  following  illustrative  example: 

"On  August  10,  1960,  the  Worcester  Gazette  reported  editorially  that  Ver- 
mont's new  Rehabihtative  Center  could  serve  Massachusetts'  needs.  Yet 
Vermont's  Commissioner  of  Correction  states  that  no  such  Center  presently 
exists — that  it  is  only  in  the  'thinking  stage.' 

"The  Commission  met  in  December,  1960,  to  re-evaluate  the  extent  of  the 
problem  reflected  in  commitments  of  youthful  offenders.  The  Commission 
had  reported  previously  that  youthful  offenders  commit  33i/3  per  cent  of  all 
crimes  in  the  Commonwealth  (see  supra).  Committed  to  the  3  correctional 
institutions  at  Walpole,  Concord  and  Framingham  in  1958  were  983  persons. 
Of  these,  382  or  39  per  cent  were  youthful  offenders.  (Tables  Nos.  15,  16  and 
17  of  Statistical  Reports  of  the  Commissioner  of  Correction  for  the  year  ending 
December  31,  1958.) 

"The  Commission  reviewed  the  ongoing  studies  and  proposal  to  renovate 
Concord,  calling  for  a  new  institution  within  the  present  wall  structure,  and 
concludes  that  such  new  institution  is  not  a  solution  to  the  problem  posed 
by  the  youthful  offender.  It  will  not  provide  the  necessary  segregation,  nor 
will  it  provide  an  adequate  professional  treatment  staff  and  facilities  therefor. 
The  continued  investigation  by  the  Commission  has  revealed  no  additional 
facts  to  cause  it  to  alter  its  conclusions  previously  reported.  In  making  its 
recommendations  the  Commission  urges  the  following  consideration  as  a  basic 
approach  towards  amelioration  of  the  problem:  The  purpose  of  a  youthful 
offender  correctional  program  should  be  the  social  and  moral  rehabilitation 
of  the  offender.  If,  in  particular  cases,  rehabilitation  seems  impossible  and 
society  must  be  protected,  then  the  offender  involved  should  be  segregated 
in  another  type  of  institution.  Rehabihtation  should  be  not  left  to  administra- 
tive skills  alone  even  though  it  be  of  the  highest  order,  but  there  must  also 
be  judicial  and  correctional  machinery,  plant  and  adequate  staff,  which  will 
complement  each  other  under  specially  established  procedures  to  protect  the 
public,  to  exact  the  demands  of  justice,  and  to  rehabilitate  the  offender. 
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"The  Commission  recommends: 

"L  That  legislation  be  enacted  to  establish  special  court  procedures,  and 
to  establish  a  Special  Youth  Offender  Division  within  the  Department  of  Cor- 
rection, according  to  a  proposed  act  submitted  by  the  Commission  and  re- 
ferred to  as  Appendix  A  of  House  bill  No.  2700  (1959). 

"2.  That  in  constructing  a  Massachusetts  Classification  and  Treatment 
Center  for  adult  offenders,  provisions  be  made  therein  for  accommodations 
and  facilities  under  segregated  conditions  for  the  handling  of  100  youthful 
offenders  in  the  classification  and  treatment  sections. 

"3.  That  as  soon  as  possible  there  be  constructed  within  the  walls  of 
Massachusetts  Correctional  Institution,  Norfolk,  a  male  youthful  offenders 
reformatory,  and  that  new  cottage  facilities  be  established  at  Massachusetts 
Correctional  Institution,  Framingham,  to  include  provisions  for  segregated 
facilities  and  treatment  of  female  youthful  offenders. 

"4.  That  the  ideal  program  for  handling  the  problem  of  youthful  offenders 
includes  a  classification-treatment  center  and  a  segregated  reformatory;  how- 
ever, until  these  are  made  available,  positive  results  toward  solution  of  the 
problem  can  be  obtained  by  enacting  the  legislation  above  referred  to  which 
provides  for  special  court  handling  procedures  and  the  establishment  of  a 
Special  Youth  Correction  Authority." 

Matters  Not  Discussed 

The  cost  of  the  proposal  is  not  discussed  by  the  special  commis- 
sion. In  our  opinion  it  would  be  very  great  indeed — figured  in 
the  millions.  Still  more  important,  there  is,  in  our  opinion,  no 
adequate  discussion  of  the  human  nature  involved  in  the  probably 
staggering  matters  of  administration  as  well  as  reorganization,  con- 
flicts, patronage,  personalities  and  unforeseen  conflicts.  The  ideal- 
ism of  the  commission  is  indicated  in  section  5  of  the  bill,  already 
mentioned.*  But  putting  ideals  on  paper  does  not  make  them  real- 
ities. 

From  these  considerations  the  question  arises, — should  the  De- 
partment of  Correction  and  a  ''youth  correction  authority"  of 
three  men  appointed  for  three  year  terms  and  their  successors  be 


^Sections  5  and  6  provide: 

1  Section   5.    Members  appointed  to   the   authority   shall  possess 

2  a    broad   background    and    ability   for   appraisal    of   youth,   law   of- 

3  fenders    and    delinquents,    the    circumstances    of    delinquency    for 

4  which    committed,     and    the     ability    to    evaluate    an    individual's 

5  progress    towards    reformation    and    insofar    as    practicable    have 

6  a    varied    knowledge    and    interest    in    youth    correction    work    in- 

7  eluding    previous    experience    in    the    fields    of    correction,    sociol- 

8  ogy,    law,    law    enforcement    and    education.     The    director    of    the 

9  autiiority     shall    receive     an     annual     salary     of    twelve    thousand 

10  dollars    and    each    of    the    other   members    shall   receive    an    annual 

11  salary  of  ten  thousand  dollars. 

1  Section   6.     No   person   may   be    committed   to   the   youth    cor- 

2  rection    authority    until    the    director    has    certified    in    writing    to 

3  the   executive   secretary  to   the   supreme   judicial   court   that  it  has 

4  established,    through    appropriation    by    the    general    court,    satis- 

5  factory   facilities    and   staff   sufficient   for   the    proper    discharge    of 

6  its  duties  and  functions. 
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given  so  dominant  and  powerful  a  position  in  the  criminal  branch 
of  the  judicial  system?  As  the  Council  was  created  as  an  advisory 
body  for  the  ''study  of  the  organization,  rules  and  methods  of 
procedure  and  practice  of  the  judicial  system,"  we  respectfully 
express  our  opinion  that  the  answer  is  ''No." 

A  Letter  from  the  Department  of  Correction 

As  the  proposed  bill  would  involve  the  Department  of  Correc- 
tion we  inquired  of  the  Commissioner  as  to  his  views  about  the 
changes  proposed  by  S.  596.  We  received  the  following  letter 
which  contains  facts  and  other  information  from  within  the  de- 
partment which  provide  additional  reasons  why  S.  596  should 
not  be  adopted. 

November  9,  1961 
Mr.  Frederick  J.  Muldoon,  Chairman 
Judicial  Council 

Dear  Mr.  Muldoon: 

[I  am]  informed  that  the  Council  would  like  a  statement  in  writing  of  the 
position  taken  by  this  Department  concerning  the  subject  matter  of  Senate 
596 — 1961  that  provides  for  special  adjudication  and  treatment  of  youthful  offend- 
ers between  the  ages  of  17  and  22.  Our  Deputy  Commissioner,  Mr.  Powers, 
appeared  before  the  Council  at  your  invitation,  in  my  behalf  during  my  absence, 
on  October  18,  and  made  a  brief  statement  in  regard  to  this  bill.  I  am  pleased 
to  supplement  his  remarks  and  to  add  a  summary  report  of  our  current  capital 
outlay  requests  for  additional  facilities  to  deal  with  the  young  offenders  com- 
mited  to  us  by  the  courts. 

At  the  outset,  let  me  state  that  we  have  pubhcly  praised  the  original  re- 
port of  the  Recess  Commission  which  filed  this  bill  (H.  2790  of  1959)  and  we 
are  in  sympathy  with  the  underlying  philosophy  of  the  bill  in  its  emphasis  on 
the  need  for  preventive  and  corrective  treatment  rather  than  punishment  for 
this  particular  age  group.  However,  we  do  not  favor  its  passage  in  its  present 
form  at  this  time.  The  bill  would  require  considerable  clarification  and  amend- 
ment to  do  what  it  proposes  to  accomplish. 

Confining  our  remarks  to  the  treatment  aspects  of  the  bill,  it  proposes  not 
only  the  creation  of  a  special  Division  within  the  Department  of  Correction, 
but  also  calls  for  many  important  changes  throughout  our  present  system  of 
criminal  justice.  It  would  entail  amendments  to  the  law  in  regard  to  the 
Juvenile  Court,  the  Youth  Service  Board  and  our  probation  and  parole  sys- 
tems as  well  as  prisons,  and  contemplates  special  court  procedures  and  sentenc- 
ing laws  as  well  as  segregated  institutional  facilities.  To  accompHsh  the  results 
proposed,  a  very  extensive  expenditure  of  funds  would  be  needed  to  support 
the  proposed  Division  (to  be  known  as  the  Youth  Correction  Authority)  and 
to  set  up  special  classification,  treatment,  training  and  research  facihties  for 
these  offenders  who  must  be  kept  segregated  "wherever  practicable."  Could  the 
necessary  funds  be  obtained  at  this  time  to  launch  a  program  of  such  major 
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proportions?  In  recent  j^ears,  we  have  been  unable  to  procure  the  funds  that 
we  have  requested  to  develop  a  more  modest  but  adequate  program  within 
our  own  system. 

Our  present  plans  call  for  improved  faciUties  for  dealing  vnth  this  age  group. 
We  have,  for  example,  requested  in  our  fiscal  1963  budget  (submitted  this  year) 
the  following  funds  for  capital  outlay  expenditures: 

1)  The  M.C.I.,  Concord.  As  you  know,  this  institution  was  opened  in  1878 
as  the  state  prison  of  the  Commonwealth  and  was  converted  in  1884  into  a 
"Reformatory"  for  the  young  offenders  (at  first  under  40  years  of  age;  in  later 
years  changed  to  under  30)  without  any  significant  change  in  physical  structure. 
We  now  propose  alterations  at  Concord  to  bring  it  more  in  line  with  a  modern 
correctional  institution.  Preliminary  study  plans  have  already  been  made,  and 
we  are  now  asking  in  our  fiscal  1963  capital  outlay  budget  for  working  plans 
and  construction  money  to  build  a  unit  for  administrative  offices,  an  infirmary, 
a  visiting  room,  outer  and  inner  control  offices,  a  staff  dining  room,  and  recep- 
tion, classification  and  segregation  areas.  Concord  plans  caU  for  a  building  pro- 
gram in  five  stages.  Stage  one,  that  we  have  just  outlined,  will  cost  approxi- 
mately $1,850,000.  The  total  for  the  five-stage  plan  will  approximate  $6,000,000. 
Upon  the  completion  of  these  plans,  the  Commonwealth  will  have  an  intermedi- 
ate security-type  institution  with  adequate  facihties  for  custody,  care,  and 
rehabilitation  of  the  young  inmate  in  keeping  with  sound  correctional  prac- 
tices. It  will  not,  however,  be  an  institution  exclusively  for  the  17  to  22-year 
offenders. 

2)  The  M.C.I.,  Norfolk.  In  our  capital  outlay  budget  for  1963  we  have  re- 
quested $75,000  for  working  plans  for  remodehng  the  old  farm  dormitory  and 
adjacent  buildings  at  Norfolk  to  create  a  special  institution,  of  minimum  or 
medium  security  type,  for  100  selected  youthful  offenders.  There  they  will 
have  an  opportunity  for  academic  and  vocational  training.  An  ideal  plan  might 
call  for  a  new  fully  equipped  institution  for  youthful  offenders  along  the  most 
modern  lines,  but  considering  the  size  of  our  inmate  population  and  available 
funds,  we  do  not  think  that  such  a  plan  would  be  acceptable — certainly  not  at 
the  present  time  or  within  the  foreseeable  future. 

3)  The  M.C.I.,  Framingham.  Our  capital  outlay  plans  for  Framingham  call 
for  an  appropriation  of  $2,450,000,  which  we  are  requesting  in  our  current 
budget.  We  now  have  working  plans,  but  no  construction  money,  for  a  new 
infirmary,  a  medical  and  reception  center,  a  new  administration  building,  four 
new  cottages,  and  power  plant  improvements.  Future  plans  call  for  two  addi- 
tional cottages.  If  appropriations  are  granted  and  construction  proceeds  as 
planned,  Framingham  will  be  well  equipped  to  deal  with  the  female  youthful 
offender. 

4)  Forestry  Camps.  Funds  are  now  available  for  the  construction  of  a  third 
prison  camp  to  be  located  at  Warwick  for  selected  prisoners  held  under  mini- 
mum-security conditions. 

5)  Classification  and  Treatment  Center.  In  our  capital  outlay  budget  for 
fiscal  1964  we  wiU  request  additional  appropriations  for  diagnosis  and  classifica- 
tion before  assignment  to  an  institution. 
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If  this  Department's  plans  for  the  few  years  ahead  are  favorably  considered 
and  appropriations  granted,  we  shall  be  reasonably  well  equipped  to  handle  the 
youthful  offender  whether  he  is  committed  to  us  under  the  special  status  of 
"youthful  offender"  or  in  accordance  with  current  criminal  procedure.  Let  us 
at  that  time  review  and  reappraise  the  situation  in  respect  to  the  proposals  con- 
tained in  Senate  Bill  596—1961. 

There  is  a  great  deal  more  that  can  be  said  about  this  bill  and  we  are  most 
willing  to  be  of  any  further  assistance  we  can  be  to  the  Council. 

Sincerely  yours, 

George  F.  McGrath 
Commissioner  op  Correction 


S.  596— "YOUTHFUL  OFFENDERS" 
Minority  Opinion  of  Livingston  Hall  and  Charles  W.  Bartlett 

We  cannot  agree  with  the  majority  opinion  of  the  Judicial 
Council  in  its  attack  on  the  underlying  philosophy  of  this  bill.  For 
this  bill  does  not  limit  the  judge  in  any  way  in  his  function  of 
"protection  of  the  law  abiding  part  of  society"  through  the  criminal 
law. 

Under  the  bill,  the  judge  retains  full  freedom  to  use  criminal 
penalties  in  the  17  to  22  year  old  age  group  to  deter  others,  or  to 
lock  up  an  unreclaimable  youth. 

But  the  bill  would  provide  a  Youth  Correction  Authority  to 
which  the  judge  could  refer  the  case  of  a  youth  between  17  and  22, 
where  the  judge  believed  that  the  "protection  of  the  law  abiding 
part  of  society"  could  best  be  secured  by  a  program  whose  purpose 
was  "the  social  and  moral  rehabilitation  of  the  [particular]  of- 
fender." 

Surely  the  Commissioner  of  Correction  is  right  in  his  "sympathy 
for  the  underlying  philosophy  of  the  bill"  expressed  in  his  letter 
of  November  9,  1961,  to  Mr.  Muldoon. 

We  do  not,  however,  dissent  from  the  recommendation  of  the 
Judicial  Council,  concurred  in  by  the  Commissioner  of  Correction 
in  his  letter,  that  passage  of  the  bill  at  this  time  is  unwise.  There 
are  other  large  financial  needs,  summarized  in  the  Commissioner's 
letter,  which  should  take  precedence.  In  addition,  there  is  at  the 
present  time  a  real  shortage  of  properly  trained  personnel  to  staff 
the  proposed  Youth  Correction  Authority.  For  these  reasons,  we 
do  not  recommend  enactment  of  S.  596  at  this  legislative  session. 

Livingston  Hall 
Charles  W.  Bartlett 
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H.  697— ON  PETITION  OF  THE  MASSACHUSETTS  COUN- 
CIL OF  CHURCHES  RELATIVE  TO  PROHIBITING  DIS- 
CLOSURES OF  CONFESSIONS  OF  PERSONS  SEEKING 
ADVICE  AND  COMFORT  FROM  PRIESTS,  RABBIS,  MIN- 
ISTERS OR  AUTHORIZED  CHRISTIAN  SCIENCE  PRAC- 
TITIONERS UNLESS  THE  PARTIES  MAKING  THE  CON- 
FESSIONS CONSENT  THERETO 
(Referred  by  Resolves,  Chapter  13) 

"1        Section  20  of  chapter  233  of  the  General  Laws,  as  most  re- 

2  cently  amended  by  section  3  of  chapter  657  of  the  acts  of  1951, 

3  is  hereby  further  amended  by  adding  at  the  end  of  said  section 

4  the  following  paragraph: — 

5  Fourth,  A  priest,  rabbi  or  minister  of  any  church  or  an  au- 

6  thorized    Christian   Science   practitioner   shall   not,    without    the 

7  consent  of  the  party  making  the  confession,  be  allowed  to  dis- 

8  close  a  confession  made  to  him  in  his  professional  character,  in 

9  the  course  of  discipline  enjoined  by  the  rules  or  practice  of  the 

10  religious   body  to  which  he   belongs;    nor  shall   a   priest,   rabbi 

11  or  minister  of  any  church   or  an  authorized   Christian   Science 

12  practitioner   be    examined    as    to   any    communication    made    to 

13  him  by  any  person  in  seeking  religious   or  spiritual   advice   or 

14  comfort,  or  as  to  his  advice  given  thereon  in  the  course  of  his 

15  professional  duties  or  in  his  professional  character,  without  the 

16  consent  of  such  person." 

This  bill  raises  a  question  of  legislative  policy. 

Aside  from  the  constitutional  right  of  a  person  not  to  incrimi- 
nate or  ''furnish  evidence  against  himself"  under  the  12th  article 
of  the  Bill  of  Rights  (and  the  5th  Amendment  of  the  United 
States  Constitution)  the  only  professional  privilege  in  Massachu- 
setts is  that  of  lawyer  and  client.  The  problem,  of  course,  involves 
limiting  the  scope  of  a  trial  and  the  use  of  confessions  to  a  clergy- 
man. In  view  of  the  religious  aspect  of  the  question  we  think  the 
Council  should  limit  its  report  to  the  explanation  of  the  problem, 
its  legal  history  and  the  facts  as  to  the  legislative  policy  in  other 
jurisdictions. 

As  all  of  this  appears  in  one  of  the  latest  and  most  carefully 
prepared  discussions  in  'The  Catholic  Lawyer,"  Vol.  5,  No.  4, 
Autumn,  1959,  pp.  339-342,  containing  references  to  statutes  in 
37  states  (see  Note  10,  p.  340),  we  reprint  it  in  Appendix  A  for 
convenient  reference. 
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By  way  of  introduction  we  call  attention  to  the  fact  that  the 
proposed  bill  is  substantially  the  same  as  the  present  Minnesota 
statute  referred  to  herein. 

We  quote  briefly  from  the  article  in  Appendix  A  as  follows: 

"The  New  York  statute  reads: 

"(A)  clergyman,  or  other  minister  of  rehgion,  shall  not  be  allowed  to  dis- 
close a  confession  made  to  him,  in  his  professional  character,  in  the  course  of 
discipline,  enjoined  by  the  rules  or  practice  of  the  religious  body  to  which  he 
belongs.  .  .  . 

"[This]  is  similar  to  that  of  many  jurisdictions.  No  New  York  cases  have 
been  found  adequately  construing  it,  but  many  of  the  other  states  have  con- 
strued such  laws  strictly.  It  has  been  held  that  the  statute  does  not  apply 
unless  the  confession  is  made  pursuant  to  a  duty  enjoined  by  the  rules  of 
practice  of  the  particular  church.  Other  courts  have  not  been  as  strict,  but 
the  element  of  penitential  confession  has  been  required  in  almost  all  cases. 
In  the  Swenson  case  [183  Minn.  602,  237  N.W.  589],  the  Supreme  Court  of 
Minnesota  had  to  deal  with  a  similarly  strict  statute.  That  court  indicated 
that  not  all  religions  have  confessions  and  that  it  is  very  uncommon  outside 
the  Catholic  religion  for  there  to  be  any  similar  duty  or  obligation  involved. 
The  court  reasoned  that  the  legislature  did  not  intend  to  benefit  only  Catho- 
lics, and  so  promulgated  a  liberal  definition  of  the  required  relationship.  It 
was  necessary  only  that  the  defendant,  seeking  spiritual  advice,  aid  or  com- 
fort, speak  to  the  witness  in  his  professional  character  as  a  clergyman,  with 
confidence  that  the  conversation  would  be  secret  and  that  the  disclosures  were 
penitential  in  nature." 

The  Minnesota  act  is  referred  to  in  the  article  as  follows: 

"Not  all  statutes  are  as  strict  as  the  type  exemplified  by  New  York  law. 
For  instance,  after  the  lower  court  discussion  in  the  Swenson  case,  but  before 
the  appeal,  the  heretofore  strict  Minnesota  statute  was  amended  by  adding, 
'.  .  .  nor  shall  a  clergyman  or  other  minister  of  any  religion  be  examined  as 
to  any  communication  made  to  him  by  any  person  seeking  religious  or  spiritual 
advice,  aid,  or  comfort  or  his  advice  given  thereon  in  the  course  of  his  pro- 
fessional character,  without  the  consent  of  such  person.'  Such  a  statute  would 
seem  to  eliminate  the  problems  involved  in  defining  the  phrase  'in  the  course 
of  discipline  enjoined  by  the  rules  or  practice  of  the  religious  body.'  " 

The  Minnesota  Statute 

The  exact  wording  of  the  present  Minnesota  statute  reads: 

"A  clergyman  or  other  minister  of  any  religion  shall  not,  without  the  consent 
of  the  party  making  the  confession  be  allowed  to  disclose  a  confession  made 
to  him  in  his  professional  character  in  the  course  of  discipline  enjoined  by  the 
rules  or  practice  of  the  religious  body  to  which  he  belongs  nor  shall  a  clergy- 
man or  other  minister  oj  any  religion  be  examined  as  to  any  communication 
made  to  him  by  any  person  seeking  religious  or  spiritual  advice,  aid  or  com- 
fort or  his  advice  given  thereon  in  the  course  of  his  professional  character 
without  the  consent  of  such  person."    (Section  595,  02(3)  Minn.  Statutes  An.) 
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It  should  be  noted  that  the  words  "or  other  minister  of  any 
religion"  are  somewhat  broader  than  the  words  "any  church"  in 
lines  5  and  11  of  the  proposed  bill  (H.  697). 

As  pointed  out  in  the  article  in  Appendix  A  of  this  report,  an 
act  was  passed  in  Florida  in  1959  as  chapter  144  of  that  year. 

LAWS  OF  FLORIDA,  1959,  Chapter  144,  approved  May  26,  1959. 

Section  1.  No  minister  of  the  gospel,  no  priest  of  the  Catholic  church,  no 
rector  of  the  Episcopal  church,  no  ordained  rabbi,  no  practitioner  of  Christian 
Science,  and  no  regular  minister  of  religion  of  any  rehgious  organization  or 
denomination  usually  referred  to  as  a  church,  over  the  age  of  twenty-one  (21) 
years,  shall  be  allowed  or  required  in  giving  testimony  as  a  witness  in  any 
litigation,  to  disclose  any  information  communicated  to  him  in  a  confidential 
manner,  properly  entrusted  to  him  in  his  professional  capacity,  and  necessary 
to  enable  him  to  discharge  the  functions  of  his  office  according  to  the  usual 
course  of  his  practice  or  discipline,  wherein  such  person  so  communicating 
such  information  about  himself  or  another  is  seeking  spiritual  counsel  and 
advice  relative  to  and  growing  out  of  the  information  so  imparted. 

Section  2.  Such  prohibition  shall  not  apply  to  cases  where  the  communi- 
cating party,  or  parties,  waives  the  right  so  conferred  by  personal  appearance 
in  open  court  so  declaring,  or  by  an  affidavit  properly  sworn  to  by  such  a  one, 
or  ones,  before  some  person  authorized  to  administer  oaths,  and  filed  with  the 
court  wherein  litigation  is  pending. 

Section  3.  Nothing  in  this  act  shall  modify  or  in  anywise  change  the  law 
relative  to  "hearsay  testimony." 

Section  4.  It  shall  be  the  duty  of  the  judge  of  the  court  wherein  such 
litigation  is  pending,  when  such  testimony  as  herein  prohibited  is  offered,  to 
determine  whether  or  not  that  person  possesses  the  qualifications  which  pro- 
hibit him  from  testifying  to  the  communications  sought  to  be  proved  by  him. 

Section  5.  This  act  shall  become  effective  immediately  upon  its  becoming 
a  law. 

Approved  by  the  Governor  May  26,  1959. 

This  Florida  act  is  the  most  recent  legislation  on  the  subject 
that  we  have  found.  It  should  be  noticed  that  Section  1  contains 
a  variety  of  words  some  of  which  do  not  appear  in  the  Minnesota 
act  above  quoted  or  in  the  proposed  bill  (H.  697).  Sections  2,  3 
and  4  contain  guiding  rules  for  the  trial  judge,  Section  4  em- 
bodying a  statement  of  the  Minnesota  court  in  the  Swenson  case 
already  referred  to. 

The  words  "any  religion"  in  the  Minnesota  act  without  referring 
to  any  "church"  seem  a  little  broader  than  the  other  acts  quoted, 
but  the  Florida  act  may  be  more  helpful  to  a  trial  judge  in  the 
practical  interpretation  and  application  of  an  act  if  such  a  statu- 
tory extension  of  protection  of  confidential  communications  to 
clergymen  is  considered  advisable. 
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If  SO  considered,  the  question  of  phraseology  will  arise.  In  that 
case  we  think  the  administrative  sections  2,  3  and  4  of  the  Florida 
act  will  be  advisable  for  the  guidance  of  the  trial  judge. 

As  to  the  substantial  section  defining  the  scope  of  the  privilege, 
if  considered  advisable  as  a  matter  of  policy,  the  wording  of  the 
Minnesota  act  is  copied  in  H.  697  in  lines  6  to  10  and  lines  12  to 
16.  They  seem  clear,  but  lines  5  and  6  and  10  to  12  will  raise  the 
question  whether  the  general  words  of  the  Minnesota  act  or  any 
of  the  specifications  in  H.  697,  or  in  Section  1  of  the  Florida  act, 
should  be  used. 

We  think  the  foregoing  information,  with  the  article  in  Ap- 
pendix A,  will  provide  the  materials  for  decision  of  the  question 
of  legislative  policy. 


H.  1361— RELATIVE  TO  REGISTRATION  OF  INTERESTS 
LESS  THAN  ESTATE  IN  FEE  SIMPLE 

(Referred  by  Resolves,  Chapter  1) 

1  Chapter    185    of    the    General    Laws    is    hereby    amended    by 

2  striking  out  section  59  and  inserting  in  place  thereof  the  follow- 

3  ing  section: — 

4  Section  59.  Interests  Less  than  Estate  in  Fee  Simple ;  Registration. 

5  No  new  certificate  shall  be  entered  or  issued,  except  as  herein- 

6  after  provided  for,  upon  any  transfer  of  registered  land  which 

7  does  not  divest  the  title  in  fee  simple  from  the  owner  or  some 

8  one   of   the   registered   owners.    All  interests   in   registered   land 

9  less  than  estate  in  fee  simple  shall  be  registered  by  filing  with 

10  an  assistant  recorder  an  instrument  which  creates  or  transfers 

11  or   claims  such  interest   and   by   a   brief   memorandum   thereof 

12  made  by  an  assistant  recorder  upon  the  certificate  of  title  signed 

13  by   him.    A   similar   memorandum   shall   also   be   made    on   the 

14  owner's    duplicate.     A    cancellation    or    extinguishment    of    such 

15  interest   shall   be    registered   in   the   same   manner.     The   court, 

16  upon  petition,  may  direct  the  issuance  of  a  certificate  or  certifi- 

17  cates  of  title  with  respect  to  easements  granted  to  or  acquired 

18  by   public   utility   companies  for  the   construction,   maintenance 

19  and  operation  of  its  or  their  facilities  in,  through,  under,  over, 

20  across  and  upon  registered  land  after  being  registered  or  filed  as 

21  hereinabove   provided  for;    and   thereafter,   all  instruments   re- 

22  lating   to  such   easement  shall  be  registered  by  filing  with  an 
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23  assistant  recorder  and  by  a  brief  memorandum  made  by  such 

24  assistant   recorder  upon   the   certificate   of  title  issued  therefor 

25  and   signed    by    him,    except    that   instruments    relating    to    the 

26  cancellation  or  extinguishment   of  such  easements  shall  also  be 

27  registered  as  hereinbefore  provided  for. 

We  recommend  this  bilL 

Lines  4  to  15  of  the  bill  are  exactly  the  same  as  the  present 
section  59  except  that  in  line  10  the  word  "an"  is  substituted  for 
"the",  the  word  "and"  before  "signed"  at  the  end  of  line  12  is 
omitted,  the  capital  letter  "A"  has  been  substituted  for  "the"  in 
line  14  and  an  "s"  has  been  omitted  from  the  word  "interests" 
in  line  15. 

The  proposed  change  in  the  law  is  the  addition  to  the  section 
of  the  sentence  beginning  with  the  words  "the  court"  in  line  15. 

The  purpose  of  the  bill,  as  explained  in  a  memorandum  sub- 
mitted to  us,  is  to  simplify  the  practice  in  regard  to  the  recorded 
transfer  of  easements  acquired  by  utility  companies  on  registered 
land  on  proposed  subdivisions  prior  to  the  sale  of  lots  in  the  sub- 
division. With  the  increasing  distribution  of  gas  or  electricity  on, 
over  or  in  private  properties  a  large  amount  of  unnecessarily  ex- 
cessive clerical  paper  work  is  required.  As  a  sufficient  example, 
recently  198  instruments  of  transfer  of  easements  on  198  lots  re- 
quired notation  on  800  owners'  certificates  of  title.  This  require- 
ment means  that  upon  the  recording  of  this  instrument,  there 
would  be  a  recording  fee  of  over  $800.00  and  the  Land  Registry 
District  Office  will  have  to  notify  over  800  people  to  send  their 
Certificates  of  Title  into  the  office  to  have  the  notations  made 
thereon.  The  registry  office  will  also  have  to  make  notations  on 
the  certificates  in  their  office. 

In  case  of  transfer  on  separation  or  merger  of  utility  companies 
or  mortgage  indenture  or  related  instruments  the  same  procedure 
is  required.  The  obvious  result  is  that  a  person  owning  a  home, 
the  title  to  which  is  registered  in  the  Land  Court,  has  a  certificate 
upon  which  there  are  many  notations  of  transfers,  assignments, 
mortgage  indentures  securing  serial  bonds  in  large  amounts,  and 
supplemental  indentures  with  respect  thereto.  The  average  person 
does  not  understand  \^hy  these  notations  should  be  made  on  his 
Certificate  of  Title  and  is  very  much  disturbed  about  them. 

We  think  this  picture  of  wasted  time,  money,  clerical  service 
and  general  annoyance  and  misunderstanding  caused  to  land 
owners,  calls  for  simplification  and  therefore  recommend  H.  1361. 
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H.  1869— TO  MAKE  CERTAIN  REVISIONS  IN  THE  LAWS 
RELATING  TO  ADOPTION  OF  CHILDREN 

(Referred  by  Resolves,  Chapter  20) 

1  The  first  paragraph  of  section  5A  of  chapter  210  of  the  Gen- 

2  eral  Laws,  as  appearing  in  section  2  of  chapter  737  of  the  acts 

3  of  1950,  is  hereby  amended  by  striking  out  the  fifth  sentence  and 

4  inserting   in  place   thereof   the   following   sentence: — No    decree 

5  shall  be  made  upon  such  a  petition  until  such  report  has  been 

6  received,  nor  until  the  child  shall  have  resided  for  not  less  than 

7  one  year  in  the  home  of  the  petitioner;  -provided  that  the  court 

8  may  in  its  discretion  enter  a  decree  after  the  expiration  of  said 

9  thirty  days  with  or  without  the  receipt  of  said  report,  and  for 

10  good  cause  shown  may,  in  its  discretion,  waive  the  requirement 

11  of  residence. 

We  recommend  the  substance  of  this  bill  in  a  revised  form. 

In  1946,  the  Judicial  Council  received  a  request  from  the  Pro- 
bate Judges  of  the  Commonwealth  which  appears  in  the  22nd 
report  of  the  Council  (pp.  67-68)  as  follows: 

"At  a  meeting  of  the  Probate  Judges  of  the  Commonwealth  of  Massachu- 
setts, held  at  Boston  January  12,  1946,  it  was  voted  that  a  communication 
be  sent  to  the  Judicial  Council  to  the  effect  that  the  judges  would  appreciate 
consideration  by  the  Council  of  Chapter  210,  Sec.  5A,  of  the  General  Laws 
(Ter.  Ed.). 

"It  is  the  feeling  of  the  judges  that  much  good  could  come  from  legislation 
to  the  effect  that  a  decree  for  adoption  of  a  child  under  the  age  of  14  would 
be  effective  without  a  report  from  the  Department  of  Public  Welfare,  provided 
that  the  judge,  for  cause  shown,  deemed  the  entry  of  such  a  decree  advisable. 

"It  has  been  the  experience  of  all  the  Probate  Judges  that  the  Department 
is  tremendously  behind  in  the  matter  of  returning  reports  to  the  court.  This 
is  apparently  occasioned  by  lack  of  investigators  and  a  budget  allowance  that 
does  not  allow  them  to  cope  with  the  situation.  In  several  cases  the  judges 
feel  that  worthwhile  adoptions  have  failed  to  go  through,  and  that  they 
would  like  the  authority  to  use  discretion  in  the  matter  of  waiting  for  these 
reports. 

"Yours  very  truly, 

s/  Frederick  J.  Dillon 

Secretary  to  the  Administrative 
Committee  of  the  Probate  Courts" 
The  Council  reported: 

"We  do  not  think  the  general  requirement  for  a  report  by  the  department 
should  be  allowed  to  deprive  a  child  of  the  opportunity  of  good  adopting 
parents  simply  because  of  lack  of  adequate  facilities  for  such  a  report.    We 
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think  the  probate  courts  should  have  the  same  discretion  in  regard  to  reports 
that  they  have  in  regard  to  the  requirement  of  residence." 

They  recommended: 

"The  next  to  the  last  sentence  in  Section  5A  of  Chapter  210  of  the  General 
Laws  is  hereby  amended  by  adding  at  the  end  thereof  the  words:  'and  for 
good  cause  shown  maj^  waive  the  requirement  of  a  report.'  " 

The  present  members  of  the  Council  are  of  the  same  opinion. 
H.  1869  is  substantially  the  same  proposal  and  we  think  the 
recommendation  of  the  Probate  Judges  is  needed  to  clarify  the 
statute. 

What  is  the  purpose  of  the  adoption  law  and  what  is  the  func- 
tion of  a  report  of  the  department  in  the  proceedings? 

Section  5A  (first  adopted  in  1931),  chapter  342,  now  reads: 

"CHILDREN  UNDER  FOURTEEN;  ADOPTION;  REGULATIONS; 
REMOVALS. 

"Upon  the  filing  of  a  petition  for  adoption  of  a  child  under  the  age  of  four- 
teen, notice  shall  be  given  to  the  department  of  pubhc  welfare  which  shall 
make  appropriate  inquiry  to  determine  the  condition  and  antecedents  of  the 
child  for  the  purpose  of  ascertaining  whether  he  is  a  proper  subject  for  adop- 
tion, and  to  determine  whether  the  petitioners  and  their  home  are  suitable  for 
the  proper  rearing  of  the  child,  due  regard  being  given  in  the  race  and  religion 
of  the  child  and  of  the  petitioners.  The  department  shall  submit  to  the  court 
not  later  than  thirty  days  after  receipt  of  such  notice,  or  within  such  further 
time  as  the  court  may  allow,  such  written  report  as  will  give  the  court  full 
knowledge  as  to  the  desirability  of  the  proposed  adoption.  The  court  may  re- 
quire such  further  investigation  and  report  by  the  department  as  may  be 
necessary.  All  reports  submitted  hereunder  shall  be  filed  separate  and  apart 
from  the  other  papers  in  the  case,  and  shall  not  at  any  time  be  open  to  in- 
spection except  by  the  parties  and  their  attorneys,  unless  the  court  for  good 
cause  showTi,  shall  otherwise  order.  No  decree  shall  be  made  upon  such  a  peti- 
tion until  such  a  report  has  been  received,  nor  until  the  child  shall  have  re- 
sided for  not  less  than  one  year  in  the  home  of  the  petitioner;  provided,  that 
for  good  cause  shown  the  court  may,  in  its  discretion,  waive  the  requirement 
of  residence.  This  section  shall  not  apply  in  the  case  of  a  petition  for  adoption 
presented,  sponsored  or  recommended  by  any  charitable  corporation  organized 
under  general  or  special  laws  of  the  commonwealth  for  the  purpose  of  engaging 
in  the  care  of  children  and  principally  so  engaged;  provided,  however,  that 
such  petitions  shall  be  accompanied  by  a  written  report  from  said  charitable 
corporation,  which  report  shall  be  of  the  same  force  and  effect  as  a  report  of 
the  department  of  public  welfare;  and  further  provided,  that  no  decree  shall 
be  made  upon  such  a  petition  in  the  case  of  a  child  who  has  resided  for  less 
than  one  year  in  the  home  of  the  petitioner,  except  that,  for  good  cause  shown, 
the  court  may,  in  its  discretion,  waive  the  requirement  of  residence.  When- 
ever the  requirement  of  residence  in  the  home  of  the  petitioner  is  waived  under 
this  section,  the  probate  judge  shall  file  a  memorandum  setting  forth  the  facts 
upon  which  such  waiver  was  based. 
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As  stated  in  Purinton  v.  Jamrock,  195  Mass.  187,  197,  and 
quoted  in  the  Krakow  case,  326  Mass.  452,  at  p.  455,  ''Our  statutes 
relative  to  adoption  are  in  alteration  of  the  common  law  and  must 
be  strictly  followed  in  all  essential  particulars."  But  the  most 
''essential  particular"  is  the  purpose  and  principle  of  the  juris- 
diction of  a  court  in  cases  involving  children,  whether  in  adop- 
tion proceedings  or  not.  That  broad  principle  was  stated  by 
Rugg,  C.J.  in  Richards  v.  Forrest,  278  Mass.  547,  p.  553,  as 
follows : 

"It  has  been  said  that  the  first  and  paramount  duty  of  the  courts  is  to 
consult  the  welfare  of  the  child.  To  that  governing  principle  every  other 
public  and  private  consideration  must  yield.  Parents  are  the  natural  guardians 
of  their  minor  children  and  entitled  to  their  custody.  But  they  have  no  abso- 
lute property  right  of  which  they  can  in  no  way  be  deprived  without  their 
consent.  Their  right  will  not  be  enforced  to  the  detriment  of  the  child.  It  is 
in  the  nature  of  a  trust  reposed  in  them,  is  subject  to  their  correlative  duty 
to  care  for  and  protect  the  child,  and  may  be  terminated  by  their  failure  to 
discharge  their  obligations.  These  rules  have  been  declared  in  proceedings  for 
habeas  corpus  of  a  child,  Curtis  v.  Curtis,  5  Gray  535,  537,  Dumain  v.  Gwynne, 
10  Allen  270;  for  adoption,  Purinton  v.  Jamrock,  195  Mass.  187;  for  recovery 
for  expenses  incurred  by  the  mother  arising  from  tortious  injury  to  a  child, 
Tornroos  v.  R.  H.  White  Co.,  220  Mass.  336,  341,  342;  and  for  proceedings 
between  disagreeing  parents  respecting  the  custody  of  the  child,  Hersey  v. 
Hersey,  271  Mass.  545,  555.  Oliver  v.  Oliver,  151  Mass.  349,  351.  Common- 
wealth V.  Briggs,  16  Pick.  203.  Harding  v.  Brown,  227  Mass.  77,  87.  See 
also  Reynolds  v.  Sweetser,  15  Gray  78,  80-81,  Creely  v.  Creely,  258  Mass.  460, 
463,  Haskell,  152  Mass.  16,  and  the  opinion  of  Chief  Justice  Shaw  in  Pool  v. 
Gott,  14  Law  Rep.  269." 

In  Krakow  v.  Department  of  Public  Welfare,  326  Mass.  552, 
the  court  referred  to  the  report  of  the  department  as  an  "essen- 
tial aid  to  the  judge,"  but  it  must  be  an  "adequate"  report. 

In  that  case  the  department  had  made  two  reports,  but  "both 
were  incomplete  and  inadequate  to  accomplish  the  purpose  desig- 
nated by  the  statute."   At  the  end  the  court  said: 

"The  plain  import  of  this  section  is  merely  to  prohibit  the  granting  of  a 
petition  where  such  a  report  has  not  been  filed.  Lacking  a  report,  the  peti- 
tion could  not  be  allowed.  In  the  instant  case,  where  there  has  been  no 
adjudication  upon  the  merits  and  where  the  defect  in  the  proceedings  was  not 
due  to  any  fault  of  the  petitioners,  the  petition  should  be  dismissed  without 
prejudice  and  as  thus  modified  the  decree  is  affirmed." 

The  question  seems  to  rise  whether  under  Section  5A,  when 
read  as  a  whole,  the  lack  of  "a  proper"  report  is  an  absolute 
prohibition  as  suggested  in  the  passage  quoted. 

In  Von  Horn  v.  Curran,  284  Mass.  120,  at  p.  121,  the  court 
said:  "Whether  the  welfare  of  the  child  required  adoption  was  a 
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matter  of  fact  to  be  determined  by  the  probate  judges."     That 
is  a  judicial  function  under  the  30th  article  of  the  Bill  of  Rights. 

The  legislature  having  created  a  jurisdiction  for  the  primary 
purpose  of  the  judicial  protection  of  the  interests  of  the  child, 
the  failure  of  the  department  to  meet  the  requirement  of  an 
adequate  report  as  "an  aid  to  the  court,"  within  30  days,  whether, 
as  suggested  by  the  Probate  Judges,  "by  lack  of  investigators  and 
a  budget  allowance,"  or  because  of  other  reasons,  cannot,  it  would 
seem,  stop  the  performance  by  the  court  of  the  primary  judicial 
duty  created  by  the  legislature  to  decide  the  case  in  the  best  inter- 
ests of  the  child. 

Also  Section  5A,  while  requiring  notice  to  the  department  of 
every  adoption  petition  and  saying  that  no  decree  shall  be  made 
until  after  a  report  has  been  made  by  the  department  (and  it 
does  not  say  an  "adequate"  report)  immediately  follows  that 
with  the  provision  that  the  section  does  not  apply  to  a  petition, 
"presented,  sponsored  or  recommended  by"  a  qualified  "charitable 
corporation."  Thus  it  is  expressly  provided  that  a  report  jrom 
the  department  is  not  "a  condition  precedent"  to  a  decree  as 
suggested.  The  section  recognizes  all  this  by  requiring  the  de- 
partment's report  within  30  days,  but  without  saying  that .  if 
not  received  the  court  must  wait  for  it  indefinitely  until  more 
investigators  are  appointed  or  a  budget  item  appropriated  to 
secure  them. 

The  words  of  the  section,  therefore,  do  not  provide  that  the 
report,  even  if  adequate,  is  a  "determination,"  but  it  is  merely, 
as  the  court  said  in  the  passage  quoted,  an  "aid"  to  the  court's 
determination  of  the  "fact"  of  the  need  of  a  decree  in  the  inter- 
ests of  the  child. 

This  detailed  examination  of  all  the  words  in  Section  5A  demon- 
strates we  submit,  that  if  a  charitable  corporation  is  involved, 
no  report  from  the  department  is  called  for  and  if  not  it  is  for 
the  court  to  decide  how  long  to  wait  for  a  report  and  if  it  is  not 
an  adequate  report  whether  to  wait  after  30  days  and  if  so  how 
long.  Without  this  detailed  examination  the  section  is  so  con- 
fusing as  to  be  misleading. 

The  need  of  decision  by  the  court  without  a  report  in  proper 
cases  in  the  interest  of  the  child,  referred  to  by  the  Probate  Judges, 
has  always  been  known  to  the  bar. 

The  section,  5A,  expressly  authorizes  the  court  "for  good 
cause"  to  waive  the  requirement  of  residence.  We  see  no  reason 
why  the  statute  should  not  be  clarified  by  expressed  recognition 
of  the  judicial  authority  after  30  days  to  waive  the  requirement 
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of  a  report  as  they  can  waive  the  requirement  of  residence  "for 
good  cause"  stated  "in  the  best  interests  of  the  child"  (compare 
339  Mass.  635  at  p.  643). 

Accordingly,  we  recommend  the  following: 

DRAFT  ACT 

Section  5A  of  Chapter  210  of  the  General  Laws  is  hereby  amended  by  adding 
at  the  end  thereof  the  words  "and  for  good  cause  shown,  if  no  report  has  been 
made  by  the  department  within  thirty  days  after  notice,  the  court  may  waive 
the  requirement  of  a  report  if  the  court  finds  such  waiver  to  be  in  the  best 
interests  of  the  child." 


H.  2177— RELATIVE  TO  THE  ADOPTION  OF  CHILDREN 
AND  THE  CHANGE  OF  NAMES 

(Referred  by  Resolves,  Chapter  20) 

1  Section  1.    Section  2A  of  chapter  210  of  the  General  Laws  is 

2  hereby  amended  by  striking  out  paragraph  (e),  as  most  recently 

3  amended  by  chapter  184  of  the  acts  of  1957. 

1  Section  2.   The  first  paragraph  of  section  5A  of  chapter  210 

2  of  the  General  Laws  is  hereby  amended  by  striking  out  the  sixth 

3  sentence,  as  appearing  in  section  2  of  chapter  737  of  the  acts  of 

4  1950,   and  inserting  in  place  thereof   the   following  sentence: — 

5  This  section  shall  not  apply  in  the  case  of  a  petition  for  adoption 

6  wherever  one  of  the  'petitioners  is  a  natural  parent  of  the  child, 

7  nor  shall  it  apply  to  a  petition  for  adoption  presented,  sponsored 

8  or  recommended  by  any  charitable  corporation  organized  under 

9  general  or  special  laws  of  the  commonwealth  for  the  purpose  of 

10  engaging  in  the  care  of  children  and  principally  so  engaged;  pro- 

11  vided,   however,   that   such   petitions    shall   be   accompanied    by 

12  a  written  report  from  said  charitable  corporation,  which  report 

13  shall  be  of  the  same  force  and  effect  as  a  report  of  the  depart- 

14  ment  of  public  welfare;    and  further  provided,  that  no  decree 

15  shall  be  made  upon  such  a  petition  in  the  case  of  a  child  who  has 

16  resided  for  less  than  one  year  in  the  home  of  the  petitioner,  ex- 

17  cept  that,  for  good  cause  shown,  the  court  may,  in  its  discretion, 
IS  waive  the  requirement  of  residence. 

The  bill  would  amend  the  same  section  5A  as  would  H.  1869 
already  discussed,  but  it  would  amend  a  different  part  of  the  sec- 
tion. The  only  change  suggested  is  the  insertion  in  line  6  of  the 
bill  of  the  words  that  the  section  shall  not  apply  in  the  case  of  a 
petition  for  adoption  "where  one  of  the  petitioners  is  a  natural 
parent  of  the  child." 
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We  recommend  this  bill.  There  may  be  special  reasons  when 
a  "natural  parent"  is  a  petitioner  and  this  is  expressly  recognized 
by  section  2A  of  chapter  210  in  clause  B,  when  the  "petitioner 
is  a  blood  relative."  It  must  be  remembered  that  the  primary 
and  final  responsibility  in  applying  the  adoption  laws  in  the  best 
interest  of  the  child  is  a  judicial  one  and  not  in  the  department 
of  Public  Welfare,  the  reports  of  which  are  purely  advisory  for 
the  assistance  of  the  court. 

In  Gaily  Petitioner,  329  Mass.  143,  the  court  was  unanimously 
of  the  opinion  that: 

"The  final  and  ultimate  test  in  every  case  for  adoption  of  a  child  has  always 
been  to  decide  what  would  be  for  the  best  interests  of  the  child.  That  princi- 
ple has  never  been  departed  from  and  is  too  well  settled  in  this  jurisdiction  to 
need  any  citation  of  cases  to  support  it"  (see  page  152  of  the  minority  opinion). 

To  "decide"  is  the  judicial  function  of  the  court.  See  "Adoption 
of  a  Child,"  338  Mass.  635. 


H.  241— AUTHORIZING  THE  JUDGES  OF  THE  PROBATE 
COURT  TO  SHORTEN  THE  PERIOD  OF  DECREE  NISI 

(Referred  by  Resolves,  Chapter  20) 

1  Chapter  208  of  the  General  Laws  is  hereby  amended  by  strik- 

2  ing  out  section  21,  as  amended  by  section  1  of  chapter  181  of  the 

3  act   of   1934,   and  inserting  in   place   thereof   the   following  sec- 

4  tion: — 

5  Section  21.     Decrees  of  divorce  shall  in  the  first  instance  be 

6  decrees  nisi,  and  shall  become  absolute  after  the  expiration  of 

7  six  months  from  the  entry  thereof,  unless  the  court  within  said 

8  period,  for  sufficient  cause,  upon  application   of  any  party  in- 

9  terested,   otherwise   orders,   or,   in   those   cases   where   there   are 

10  no  dependent  children  under  twenty-one  years  of  age,  upon  the 

11  petition  of  the  hbellant  said  court  may  order  a  shorter  period. 

12  After  the  entry  of  a  decree  nisi,  the  libel  shall  not  be  dismissed 

13  or   discontinued   on   motion   of   either   party   except   upon   such 

14  terms,  if  any,  as  the  court  may  order  after  notice  to  the  other 

15  party  and  a  hearing,  unless  there  has  been  filed  with  the  court  a 

16  memorandum    signed    by   both    parties    wherein    they    agree    to 

17  such  disposition  of  the  libel. 

We  do  not  recommend  the  bill.   ■ 

The  bill  strikes  out  nothing  but  inserts  the  words  in  italics  in 
lines  9-11  authorizing  the  court  to  shorten  the  period  of  six  months 
before  a  decree  nisi  can  be  made  absolute  if  there  are  no  dependent 


42  JUDICIAL  COUNCIL  P.D.  144 

children  under  21.  The  statutory  provision  for  a  decree  nisi  first 
appeared  in  Chapter  222  of  1867  and  was  made  mandatory  by 
Chapter  371  of  1873 — an  act  entitled  to  prevent  fraud.  In  1935 
a  libellant  died  before  the  expiration  of  6  months  after  a  decree 
nisi  and  in  Diggs  v.  Diggs,  291  Mass.  399,  application  was  made 
by  the  surviving  libellee  to  vacate  the  decree  and  dismiss  the 
proceeding.  The  administrator  and  next  of  kin  of  the  widow  of 
the  libellant  sought  a  decree  absolute  nunc  pro  tunc  as  of  a  date 
prior  to  the  death  of  the  libellant.  The  court  denied  jurisdiction 
to  enter  such  a  decree  as  the  death  ended  the  marriage.  In  the 
opinion,  Chief  Justice  Rugg  said  (at  p.  402) : 

"The  interest  of  the  public  is  in  the  preservation  of  the  marriage  status 
until  actually  dissolved  by  an  effectual  decision  of  the  court"  (cases  cited). 
"The  public  welfare  is  not  subserved  by  accelerating  the  date  of  a  divorce 
absolute  for  the  benefit  of  the  heirs  of  a  deceased  libellant." 

The  existence  of  children  under  the  age  of  21  is  not  the  only 
public  reason  for  the  requirement  of  the  6  months'  period.  There 
may  be  a  variety  of  other  circumstances. 

In  our  opinion  the  public  welfare  would  not  be  served  by 
''accelerating  the  date  of  a  decree  absolute"  by  statute  as  pro- 
posed by  H.  241. 


H.  1621— RELATIVE  TO  THE  PRIOR  FILING  OF  A  LIBEL 
FOR  DIVORCE  OR  PETITION  FOR  SEPARATE  SUPPORT 
WHEREIN  AN  OVERT  ACT  IS  ALLEGED  SHALL  NOT  BE 
DEEMED  TO  BE  A  CONCLUSIVE  PRESUMPTION  TO 
DEFEAT  A  LIBEL  FOR  DIVORCE  FOR  DESERTION 
(Referred  by  Resolves,  Chapter  21) 

1  Section  22  of  Chapter  208  of  the  General  Laws,  as  appearing 

2  in  the  Tercentenary  Edition,  is  hereby  amended  by  adding  at 

3  the   end   the   following   sentence: — The   prior   filing    of   a   libel 

4  for  divorce  or  petition  for  separate  support,  wherein  an  overt 

5  act  is  alleged,  shall  not  be  deemed  to  be  a  conclusive  presump- 

6  tion  to  defeat  a  libel  for  divorce  for  desertion. 

G.L,  Chapter  208,  Section  22   (referred  to  in  this  bill),  now 
provides : 

"A  libel  for  divorce  for  desertion  shall  not  be  defeated  by  a  temporary  re- 
turn or  other  act  of  the  libellee  if  the  court  finds  that  such  return  or  other 
act  of  the  libellee  was  not  made  or  done  in  good  faith,  but  with  intent  to  defeat 
such  libel." 
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The  purpose  of  the  addition  in  this  bill  is  to  carry  out  a  sug- 
gestion made  by  the  late  Judge  Hitch,  a  former  judge  of  the 
Probate  Court  in  Bristol  County,  of  long  experience  on  the  bench. 
He  suggested  the  modification  and  clarification  of  the  "Rule  in 
the  Najjar  Case." 

In  his  book  on  "Practice  and  Procedure  in  the  Probate  Courts," 
published  in  1952  after  he  had  left  the  bench,  he  discussed  the 
"Rule  in  the  Najjar  Case"  (227  Mass.  456)  as  follows  (Hitch,  pp. 
157-158) : 

"The  libellant,  the  wife,  filed  a  libel  for  divorce  in  1913  alleging  cruel 
and  abusive  treatment  and  failure  to  support.  On  this  libel  no  service  was 
ever  made  and  no  action  taken  after  the  filing  of  the  libel.  In  1916  the  wife 
filed  a  new  libel  on  the  ground  of  desertion.  Held  that  the  overt  act  of  filing 
the  earlier  libel  on  the  round  (sic)  of  cruel  and  abusive  treatment  and  neglect 
to  provide  in  1913  raised  a  conclusive  presumption  that  the  libellant  consented 
to  the  desertion  and  did  not  intend  to  live  with  the  libellee,  and  so  she  could 
not  maintain  the  last  libel,  which  was  dismissed.  Cites  Ford  v.  Ford  [143 
Mass.  577.] 

"(Ed.  This  rule  is  based  on  a  legalistic  theory  which  is  often  wrong  and 
often  imposes  an  unasked  and  often  unwanted  benefit  on  the  guilty  party. 
The  presumption  ought  to  be  rebuttable.) 
"Prior  Libel  for  Desertion — No  Presumption 

Delgreco  v.  Delgreco  (1948)  322  Mass.  706,  79  NE  2d  185. 

"Libel  for  divorce  for  cruel  and  abusive  treatment  and  desertion  in  1936. 
Desertion  only  was  proved.  In  1943  the  libellant  had  filed  a  libel  for  the  same 
desertion.  This  was  dismissed  under  Probate  Divorce  Rule  43.  Held  that  it 
cannot  be  conclusively  presumed  as  a  matter  of  law  from  the  filing  of  the  first 
libel  for  the  cause  of  desertion  that  the  libellant  was  no  longer  willing  to  live 
with  the  libellee.  The  case  of  Najjar  v.  Najjar  (1917)  227  Mass.  450,  116  NE 
808,  distinguished. 
"Petition  for  Living  Apart — No  Presumption 

Espinola  v.  Espinola  (1930)  273  Mass.  450,  173  NE  2d  926. 

"This  was  libel  for  desertion  by  the  husband.  It  appeared  that  he  had  filed 
a  petition  for  living  apart  and  asking  the  Court  to  restrain  the  wife  from 
imposing  any  restraint  on  his  personal  liberty,  and  to  make  any  order  con- 
cerning the  care  of  the  children.  That  does  not  indicate  that  the  husband 
consented  to  the  wife  living  apart,  and  the  Najjar  case  does  not  apply. 

"Craskin  v.  Craskin  (1934)  288  Mass.  56,  192  NE  314. 

"Libel  for  cruel  and  abusive  treatment  dismissed  without  prejudice.  A 
divorce  for  desertion  could  not  thereafter  be  brought." 

The  latest  reference  to  the  Najjar  case  appears  in  Meyer  v. 
Meyer  (in  1957),  335  Mass.,  at  pp.  295-6-7,  as  follows: 

"The  husband  sought  revocation  of  the  1949  decree  on  the  ground  that  the 
wife  in  1952  had  brought  proceedings   (still  pending)   in  New  York  for  an 
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absolute  divorce  on  the  ground  of  adultery,  in  which  the  husband  did  not 
submit  to  the  jurisdiction  of  the  New  York  court.  His  contention  is  that  the 
sole  ground  of  the  1949  decree  was  desertion  and  that  the  initiation  of  the 
New  York  divorce  proceedings  was  conclusive  proof  of  consent  to  that  deser- 
tion, requiring  dismissal  of  the  separate  support  proceedings  under  the  doctrine 
of  Najjar  v.  Najjar,  227  Mass.  450. 

"Authority  to  grant  orders  for  support  exists  under  G.  L.  (Ter.  Ed.) 
c.  209,  §  32,  as  amended  by  St.  1938,  c.  136. 

"Najjar  v.  Najjar,  227  Mass.  450,  relied  on  by  the  husband,  holds  that  a 
libel  for  divorce  on  the  ground  of  cruel  and  abusive  treatment,  brought  by  a 
wife  within  three  years  following  her  husband's  desertion  of  her,  was  conclusive 
proof  that  thereafter  the  continuance  of  the  desertion  was  with  her  consent, 
thus  preventing  divorce  on  the  ground  of  desertion.  See  also  Craskin  v.  Craskin, 
288  Mass.  56;  Rubinstein  v.  Rubinstein,  319  Mass.  568,  575-576.  These  cases, 
dealing  with  divorce,  do  not  control  (as  the  Fleming  and  Tuttle  cases,  supra, 
indicate)  a  proceeding  under  G.  L.  (Ter.  Ed.)  c.  209,  §  32,  for  separate  support 
to  provide  for  the  wife,  while  grounds  for  her  living  apart  exist. 

"Although  the  desertion  of  the  wife  by  the  husband  in  1942  was  the  basis 
specified  in  the  wife's  original  petition  for  separate  support,  her  proof  in  that 
proceeding  of  'written  communications  of  a  threatening  and  cruel  nature'  and 
of  a  character  repudiating  the  marriage  and  seeking  its  termination  (see 
Turner  v.  Turner,  234  Mass.  37,  40-41;  Bradford  v.  Bradford,  296  Mass.  187, 
189-190)  was  ample,  as  the  probate  judge  found,  to  warrant  the  finding,  recited 
in  the  1949  decree,  that  in  1949  the  wife  was  living  apart  from  the  husband  for 
justifiable  cause.  Fleming  v.  Fleming,  293  Mass.  147.  See  Brown  v.  Brown, 
323  Mass.  332,  334." 

In  view  of  the  unlimited  variety  of  facts  which  may  exist  in 
connection  with  marital  problems,  we  agree  with  Judge  Hitch  that 
the  law  needs  clarifying  and  that  while  a  presumption  has  its 
proper  place  in  practice  it  should  be  a  "rebuttable"  presumption 
when  the  facts  justify  it. 

Accordingly,  we  recommend  the  bill  in  the  slightly  revised  form 
of  the  following: 

DRAFT  ACT 

Section  22  of  Chapter  208  of  the  General  Laws  is  hereby  amended  by  add- 
ing at  the  end  thereof  the  following  sentence — The  prior  filing  of  a  libel  for 
divorce  or  petition  for  separate  support  shall  not  be  deemed  to  raise  a 
conclusive  jDresumption  to  defeat  a  libel  for  divorce  for  desertion. 
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H.  456— REMOVING  BOTH  MAXIMUM  AND  MINIMUM 

LIMITATIONS  OF  RECOVERY  IN  TORT 

ACTIONS  FOR  DEATH 

(Referred  by  Resolves,  Chapter  30) 

We  do  not  recommend  this  bill. 

The  first  section  reads: 

1  Section  L    Section  1  of  chapter  229  of  the  General  Laws,  as 

2  most  recently  amended  by  section  1  of  chapter  427  of  the  acts 

3  of  1949,  is  hereby  further  amended  by  striking  out  the  intro- 

4  ductory  paragraph  and  inserting  in  place  thereof  the  following 

5  paragraph: — If  the  life  of  a  person  is  lost  by  reason  of  a  defect 

6  or  a  want  of  repair  of  or  a  want  of  a  sufficient  railing  in  or  upon 

7  a  way,   causeway   or  bridge,   the  county,   city,   town   or   person 

8  by  law  obliged  to  repair  the  same  shall,  if  it  or  he  had  previous 

9  reasonable  notice  of  the  defect  or  want  of  repair  or  want  of 

10  railing,  be  liable  in  damages  to  be  assessed  with  reference  to  the 

11  degree    of   culpability    of   the    defendant   and    recovered    in    an 

12  action   of   tort   commenced   within   two   years   after   the   injury 

13  causing   the    death    by    the    executor    or    administrator    of    the 

14  deceased  person,  to  the  use  of  the  following  persons  and  in  the 

15  following  shares: — 

The  only  words  ''struck  out"  by  this  section  are  "not  exceeding 
one  thousaiid  dollars"  which  now  appear  after  the  word  "damages" 
in  line  10.  This  would  subject  each  "county,  city,  town  or  person" 
referred  to  to  unlimited  damages.  That  would  be  a  pretty  severe 
burden  on  taxpayers. 

Section  2  of  Chapter  229  as  amended  by  Section  1  of  Chapter  238 
of  1958  now  limits  liability  for  death  caused  by  negligence  to  "not 
less  than  two  thousand  nor  more  than  twenty  thousand." 

Section  2  of  House  456  simply  omits  those  words  thus  removing 
the  limitations. 

Section  3  of  H.  456  would  change  Section  6E  of  Chapter  229 
as  amended  by  Section  7  of  Chapter  238  of  1958,  and  Section  4 
would  change  Section  11  as  amended  by  Chapter  298  of  1960, 
to  adjust  them  to  the  removal  of  all  limitations  on  damages  for 
death  proposed  by  the  first  two  sections. 

Discussion 

The  bill  presents  a  question  of  legislative  policy.  As  stated  in 
Harper  and  Jones  on  "Torts,"  vol.  2,  chap.  24,  pp.  1284-5: 

"It  is  thoroughly  famihar  legal  history  that  there  was  no  common  law  right 
of  recovery  for  wrongful  death  ...  It  is  also  familiar  that  this  situation  has 
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been  modified  by  statute  in  all  of  our  states.  But  there  is  the  greatest  variety 
of  patterns  of  solution  both  in  the  statutes  themselves  and  in  the  judicial 
decisions  interpreting  them.  .  .  .  The  fact  that  all  civil  remedies  for  wrongful 
death  derive  from  statute  has  important  consequences.  Since  the  right  was 
unknown  to  common  law  the  legislatures  which  created  the  right  were  free  to 
impose  restrictions  upon  it." 

Illustrations  of  such  restrictions  are  limitations  of  the  amount 
which  may  be  recovered  and  limited  periods  for  bringing  action. 
The  history  of  death  statutes  in  Massachusetts  is  clear. 
In  Brooks  v.  Fitchburg  &  Leominster  St.  Ry.,   200  Mass.   8 
(at  p.  12),  the  court  said: 

"It  is  elemental  in  this  Commonwealth  that  at  common  law  there  was  no 
recovery  for  negligence  causing  loss  of  life.  Our  earliest  statute  providing 
damages  for  death,  was  passed  more  than  two  hundred  years  ago  and  related 
to  death  caused  by  defects  in  highways.  1  Prov.  Laws  (state  ed.)  136.  ...  It 
was  the  only  statute  of  the  kind  until  St.  1840  c.  80  was  passed  which  gave  a 
remedy  by  indictment  against  all  common  carriers  .  .  ." 

That  the  right  to  recover  for  death  is  "wholly  the  creature  of 
statute,"  has  been  expressly  recognized  over  and  over  again  be- 
fore and  since  the  Brooks  case.  See  Carey  v.  Berkshire  R.R.  Co., 
1  Cush.  475  (at  p.  478) ;  Shaw  v.  Boston  &  Worcester  R.R.,  8 
Gray  45  (at  pp.  80-81) ;  Hudson  v.  Lynn  Boston  R.R.,  185  Mass. 
510  (at  p.  514) ;  Sherlag  v.  Kelley,  200  Mass.  232  (at  p.  234)  ; 
Brown  v.  Thayer,  212  Mass.  392  (at  pp.  398-399);  Duggan  v. 
Bay  State  St.  RR.,  230  Mass.  370  (at  pp.  375-376);  Putnam 
V.  Savage,  244  Mass.  83  (at  pp.  84-85).* 

The  legislature  has  also  recognized  this  and  exercised  its  au- 
thority to  regulate  the  remedy  in  the  public  interest  by  pro- 
viding limitations  the  amount  of  which  have  been  changed  from 
time  to  time.  The  present  maximum  limit  in  Massachusetts  is 
$20,000. 

This  question  of  legislative  policy— whether  the  present  limits 
should  be  removed — ^is  raised  in  a  time  of  apparently  increasing 
claim  mindedness  and  expanding  accidents  and  injuries  largely 
due  to  motor  vehicles  on  the  ground  or  in  the  air  and  their  effect 
on  insurance  problems  and  the  rising  costs  of  living.  Under  these 
conditions  is  it  wise  to  add  to  the  constant  movement  for  in- 
creased damages  by  legislation  as  proposed  by  H.  456?  It  would 
seem,  perhaps,  more  in  the  public  interest  to  take  steps  to  reduce 


*  We  have  received  and  examined  a  recent  article  by  a  Colorado  law  student  in  the  July- 
August  1961  issue  of  "Dicta"  (pp.  237-244)  in  which  he  discusses  the  statutory  limits  on 
recovery  in  various  states  and  suggests  that  they  should  be  disregarded  by  the  courts  if  they 
are  not  removed  by  the  legislature.  The  article  begins  with  a  sweeping  statement  directed  to 
every  state.  The  article  is  clearly  not  applicable  to  Massachusetts,  as  pointed  out  in  the  quota- 
tion from  the  opinion  by  Rugg,  J.  (later  Chief  Justice)  in  the  Brooks  case  and  in  other  cases 
cited. 
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accidents  and  resulting  losses  before  increasing  damages.  Accord- 
ingly, we  do  not  recommend  H.  456  because  it  involves  a  broader 
j&eld  of  study  than  the  Judicial  Council  is  equipped  to  make. 


H.  1857— PROVIDING  FOR  MANDATORY 

SEQUESTRATION  OF  WITNESSES 

UPON  REQUEST 

(Referred  by  Resolves,  Chapter  11) 

1  Chapter  276   of  the  General  Laws  is   hereby   amended  by 

2  striking  out  section  39,  as  appearing  in  the  Tercentenary  Edition, 

3  and  inserting  in  place  thereof  the  following  section: — 

4  Section  39.     The  court  or  justice  may,  while  examining  a 

5  witness,  exclude  from  the  place  of  examination  all  other  wit- 

6  nesses,  and  shall  if  requested,  or  if  cause  therefor  appears,  order 

7  the  witnesses  for  or  against  the  prisoner  to  be  kept  separate, 

8  so  that  they  cannot  converse  with  each  other  until  their  ex- 

9  amination. 

The  bill  is  a  copy  of  the  present  section  39.  It  "strikes  out" 
only  the  one  word  ''may"  in  line  6  and  substitutes  the  word  ''shall" 
thus  making  exclusion  from  the  court  room  and  separation  of  wit- 
nesses mandatory  "if  requested  or  if  cause  therefor  appears." 

We  do  not  recommend  this  bill. 

The  practice  of  separation  of  witnesses  as  a  precaution  against 
possible  perjury  or  combination  for  perjury  if  the  court  considers 
it  necessary  in  the  interests  of  justice  is  very  old. 

As  stated  by  Wigmore  (Evidence,  3rd  ed.,  §  1837,  vol.  6,  p.  349), 
"There  is  perhaps  no  testimonial  expedient  which,  with  as  long  a 
history,  has  persisted  in  this  manner  without  essential  change. 

"The  practice  of  course  crossed  the  water  with  the  common  law. 
Today,  in  many  jurisdictions  of  the  United  States  and  Canada 
statutes  have  expressly  (though  unnecessarily)  made  provision  for 
sequestration,  usually  concerning  its  employment  before  commit- 
ting magistrates." 

The  first  statute  in  Massachusetts  (R.S.  of  1836,  c.  135,  §  16) 
was  directed  only  to  a  committing  "magistrate." 

In  the  note  to  chapter  135  relative  to  commitment  the  com- 
missioners said: 

"In  this  chapter,  the  commissioners  have  endeavored  to  embody,  with  the 

existing  statutes,  such  further  provisions  ...  as  they  have  thought  necessary 

jor  the  direction  of  magistrates  and  officers  of  justice,  in  conducting  these 

proceedings." 
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The  judges  of  the  courts  were  expected  to  know  the  law  on  the 
subject  without  a  statute. 

In  Massachusetts  the  court  has  always  had  authority  to  exclude 
and  separate  the  witnesses  on  its  own  motion  or  when  requested 
by  either  party.  The  statute  (section  39,  above  quoted)  is  merely 
declaratory  of  the  law  and  practice  prior  to  1836.  In  the  celebrated 
trial  in  1830  of  Com.  v.  Knapp  for  murder,  9  Pick.  495,  before  the 
full  bench  of  the  Supreme  Judicial  Court,  Justices  Putnam,  Wilde 
and  Morton  sitting,  it  appears  that: 

"An  inquiry  was  made  in  regard  to  excluding  from  the  court  room,  all  the 
witnesses  except  the  one  who  might  be  under  examination.  The  court  said 
that  where  a  motion  has  been  made  for  that  purpose  it  has  generally  been 
granted.  The  counsel  for  the  prisoner  then  requested  that  the  witnesses  .  .  . 
be  directed  to  withdraw,  and  the  court  passed  an  order  accordingly."    (P.  499.) 

Thus  it  was,  and  still  is,  a  common  law  discretionary  practice 
with  or  without  a  declaratory  statute. 

The  Purpose  and  History  of  the  Common  Law  Practice 

Its  purpose  is  a  precaution  against  perjury  or  a  combination  of 
perjury.  It  is  used  more  commonly  in  criminal  than  in  civil  cases 
and  mostly  in  capital  cases.  Beginning  with  an  article  in  The 
Harvard  Law  Review  in  1901  (vol.  14,  p.  475)  the  substance  of 
which  appears  in  the  3rd  Edition  of  his  book  on  ''Evidence," 
vol.  6,  sections  1837-1938,  1939,  Wigmore  has  told  the  history  of 
the  practice  in  detail  with  an  exhaustive  collection  of  the  authori- 
ties. 

In  section  1839,  p.  358,  he  states  that: 

"A  few  courts  concede  that  sequestration  is  demandable  as  of  right.  But, 
the  remainder  following  the  early  English  doctrine  hold  it  grantable  only  in 
the  trial  courts'  discretion,  declaring  usually,  however,  that  in  practice  it  is 
never  denied,  at  any  rate  for  an  accused  in  a  criminal  case." 

He  states  his  opinion  that  it  ought  to  be  a  right.  He  quotes  in 
a  footnote  from  an  English  case  in  1837  the  words  "almost  a 
right,"  but  on  the  same  page  he  suggests  that  the  judge  should 
have  authority  "to  refuse  an  order  of  segregation  where  it  does 
not  appear  to  be  asked  in  good  faith,  i.e.,  not  in  the  honest  hope 
of  exposing  false  testimony,  but  merely  to  obstruct  the  trial  or  to 
embarrass  the  opponent's  management  of  his  case." 

That  is  discretion. 

In  Com.  V.  Eddy,  in  1856,  7  Gray  583,  but  more  fully  reported 
in  19  Law  Reporter  611  (issue  of  March  1857)  the  opening  para- 
graph was: 
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"When  the  witnesses  for  the  prosecution  were  called,  Lothrop  moved  to  ex- 
clude from  the  room  those  who  were  to  testify  in  regard  to  the  killing,  until 
they  should  be  respectively  called  to  the  stand.  The  Attorney  General  assented 
to  the  motion,  and  suggested  the  practice  to  be  to  impound  all  the  witnesses, 
except  the  medical  ones,  on  both  sides.  Per  Curiam.  All  the  witnesses  on  both 
sides,  except  the  medical  witnesses,  must  be  excluded." 

That  is  discretion. 

In  Com.  V.  Hall,  4  Allen  305,  Chief  Justice  Chapman  said 
(p.  306) : 

"It  was  within  the  discretion  of  the  judge  to  admit  the  witnesses  who  had 
been  ordered  to  be  excluded  from  the  court  room  during  the  trial  to  testify, 
although  the  order  had  not  been  obeyed  by  them.  1  Archb.  Crim.  Pr.  (Water- 
man's ed.)  574  and  cases  cited.  It  is  necessary  that  the  making,  modifying  and 
revoking  of  orders  relating  to  the  course  of  the  trial  shall  be  left  to  the  discre- 
tion of  the  presiding  judge." 

See  also  for  facts  calling  for  discretion,  Com.  v.  Crowley  (168 
Mass.  121  at  128). 

So  the  common  law  discretionary  rule  recognizes  the  administra- 
tive fact  that,  as  stated  by  Chief  Justice  Chapman : 

''It  is  necessary  that  the  making,  modifying  and  revoking  of 
orders  relating  to  the  course  of  the  trial  shall  be  left  to  the  discre- 
tion of  the  presiding  judge,"  under  the  particular  circumstances 
in  the  case  before  him  which  cannot  be  foreseen  in  advance  in 
such  a  way  as  to  justify  a  mandatory  statute  of  general  application 
which  must  obviously  cause  unnecessary  interference  and  delay 
in  many  cases. 

In  Massachusetts  under  the  common  law  and  statutory  practice, 
referred  to  in  section  29  above  quoted,  so  far  as  we  are  aware  dur- 
ing the  past  150  years  or  more  the  Massachusetts  judges  have  used 
their  discretion  with  fairness  under  the  circumstances  before  them. 
Aside  from  the  bill  referred  to  us  we  have  heard  of  no  complaints 
of  their  practice  and  therefore  do  not  recommend  H.  1857,  in  the 
absence  of  evidence  of  abuse  of  the  ancient  common  law  discretion 
during  so  long  a  period. 
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H.  1008  AND  H.  2412— "FURTHER  DEFINING  THE  DUTIES 

OF  A  TRIAL  JUDGE  IN  CERTAIN  ACTIONS  AT  LAW 

IN  THE  SUPERIOR  COURT" 

(Referred  by  Resolves,  Chapter  78) 

"Chapter  231  of  the  General  Laws  is  hereby  amended  by  inserting  after 
section  60A,  as  appearing  in  the  Tercentenary  Edition,  the  following  section: — 

"Section  60B.  In  any  action  at  law  in  the  superior  court  in  which  a  jury 
trial  has  either  been  waived  or  not  claimed,  the  trial  judge  shall  in  writing 
find  the  facts  on  all  issues  of  facts  joined  in  the  pleadings,  declare  the  conclu- 
sions of  law  arising  upon  the  facts  found,  and  enter  a  general  finding  accord- 
ingly." 

This  is  the  same  bill  referred  to  the  Council  in  1959  quoted  in 
the  35th  Report  (p.  30)  and  reported  on  as  follows: 

"We  do  not  recommend  this  bill.  In  our  opinion  it  would  unduly  delay  the 
decision  of  cases  at  law,  place  a  heavy  burden  on  the  trial  judge,  result  in  un- 
necessarily extended  and  detailed  findings  and  rulings  in  many  cases  which 
would  offset  any  supposed  advantages  of  the  practice  proposed  by  the  bill." 

The  Council  is  still  of  the  same  opinion  and  therefore  does  not 
recommend  the  bill. 

H.  2412  (referred  by  Resolves,  Chapter  78)  provides: 

"Chapter  231  of  the  General  Laws  is  hereby  amended  by  inserting  after  sec- 
tion 81,  as  appearing  in  the  Tercentenary  Edition,  the  following  new  section: — 

"Section  81A.  In  any  civil  action  wherein  the  justice  shall  direct  a  verdict 
or  make  a  general  finding,  he  shall  state  in  the  record  his  reasons  therefor." 

The  same  reasons  against  H.  1008  above  quoted  apply  to 
H.  2412. 

The  table  of  Superior  Court  business  for  the  year  ending  June 
30,  1960  facing  page  60  of  the  4th  report  of  the  Executive  Secre- 
tary to  the  Supreme  Judicial  Court  (Pub.  Doc.  166)  shows  jury 
waived  cases  597,  verdict  ordered  213,  findings  (Law)  for  plaintiff 
366,  for  defendant  159,  equity  cases  593. 

.  The  court  can  now  state  reasons  in  writing  if  the  court  con- 
siders such  a  statement  needed  in  the  interest  of  justice  but  to 
make  such  a  statement  mandatory  in  every  case  by  statute  would 
obviously  cause  delay  and  increase  congestion.  Such  a  require- 
ment would  not  seem  to  comply  with  the  spirit  of  the  30th  Article 
of  the  Bill  of  Rights  and  would  increase  the  burden  and  reduce 
the  capacity  of  the  judges  to  dispose  of  the  growing  business  of  a 
hard  working  court.  As  stated  in  a  previous  report,  effective  ad- 
ministration of  a  great  court  cannot  be  expected  if  legislation  is 
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constantly  enacted  for  wholesale  restrictions  of  the  administration 
of  its  business  by  advance  requirements  without  knowledge  of  the 
facts  to  which  such  requirements  will  be  applicable. 

We  oppose  both  H.  1008  and  H.  2412  as  against  the  public 
interest  as  adding  to  the  existing  legislation  which  has  crippled 
the  administration  of  justice  throughout  the  Commonwealth  as 
explained  in  our  36th  report,  pp.  9-14. 


H.  1005— REQUIRING  FORTY-EIGHT  HOUR  NOTICE 
PRIOR  TO  THE  HEARING   OF  COURT   CASES 

(Referred  by  Resolves,  Chapter  52) 

"Chapter  231  of  the  General  Laws  is  hereby  amended  by  inserting  after 
section  79  the  following  section: — 

Section  79 A.  No  party  in  htigation  in  the  courts  of  the  commonwealth 
shall  be  defaulted  or  nonsuited  unless  he  shall  have  received  notice  of  the 
hearing  of  his  case  at  least  forty-eight  hours  prior  thereto,  and  in  each  such 
case  the  hearing  shall  be  held  within  four  hours  after  the  expiration  of  the 
forty-eight  hour  notice." 

We  do  not  recommend  the  bill.  It  is,  in  our  opinion,  another 
proposal  for  mandatory  wholesale  dictation  as  to  administrative 
procedure  which  overlooks  the  problems  involved  in  the  arrange- 
ment and  effective  operation  of  the  court  in  dealing  with  the 
varied  facts  in  cases  coming  before  it  for  which  the  court  is 
charged  with  primary  responsibility. 


H.  1000— AN  ACT  AUTHORIZING  AND  DIRECTING  THE 

GOVERNOR  OF  THE  COMMONWEALTH  TO  APPOINT 

A  RESIDENT  OF  EITHER  ESSEX,  ROCKPORT  OR 

GLOUCESTER  ASSOCIATE  JUSTICE  OF  THE 

DISTRICT  COURT  OF  EASTERN  ESSEX 

(Referred  by  Resolves,  Chapter  3) 

"The  governor  of  the  commonwealth  is  hereby  authorized  and  directed  to 
appoint  a  resident  of  either  Essex,  Rockport  or  Gloucester  (which  is,  in  fact, 
the  judicial  district  of  the  district  court  of  eastern  Essex)  associate  justice 
of  the  district  court  of  eastern  Essex  to  replace  the  late  associate  justice, 
Lincoln  Simonds,  and  that  said  associate  justice  be  compensated  according  to 
the  provisions  of  General  Laws,  chapter  two  hundred  and  eighteen." 
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We  respectfully  call  attention  to  the  fact  that  this  document 
is  not  a  "subject  matter"  of  proposed  legislation,  but  a  legislative 
request  and  "direction"  to  the  governor  to  appoint  a  resident  of 
one  of  three  municipalities  to  fill  a  judicial  vacancy  in  a  specified 
court.  Such  a  request  or  direction  seems  to  us  clearly  beyond  the 
scope  of  the  constitutional  legislative  function  under  the  30th 
article  of  the  Bill  of  Rights  as  the  selection  of  judges  is  exclusively 
in  the  executive  department. 


H.  997— RELATING  TO  VENUE  OF  ACTIONS  COMMENCED 
BY  TRUSTEE  PROCESS  IN  THE  DISTRICT  COURTS 

(Rej erred  by  Resolves,  Chapter  17) 

1  Section  2  of  chapter  223  of  the  General  Laws  is  hereby  amended 

2  by  striking  out  the  first  sentence,  as  appearing  in  section  2  of 

3  chapter  387  of  the  acts  of  1934,  and  inserting  in  place  thereof 

4  the  following  sentence: — Except  as  provided  in  section  twenty- 

5  one  of  chapter  two  hundred  and  eighteen  and  except  as  provided 

6  in  this  section,  a  transitory  action  in  a  district  court  shall  be 

7  brought  in  the  county  where  one  of  the  defendants  lives  or  has 

8  his  usual  place  of  business,  or,  if  commenced  by  trustee  process, 

9  in  the  county  where  any  one  of  the  persons  named  in  the  writ  as 

10  trustee  lives  or  has  his  usual  place  of  business,  and,  in  either 

11  case,  in  a  court  within  whose  judicial  district  one  of  the  parties 

12  lives  or  has  his  usual  place  of  business,  except  that  an  action 

13  commenced  by  trustee  process  may  be  brought  in  the  municipal 

14  court  of  the  city  of  Boston  if  any  trustee  resides  or  has  his  usual 

15  place  of  business  in  Suffolk  county. 

We  do  not  recommend  the  bill. 

The  only  part  of  Section  2  which  is  changed  is  in  line  9  by  sub- 
stituting the  words  "where  any  one  of  the  persons"  named  in  the 
writ  as  trustee  in  place  of  the  words  in  the  present  section  "where 
all  persons"  named  in  the  writ  as  trustees. 

This  extends  the  venue  to  any  county  in  which  any  trustee  may 
live  or  have  his  usual  place  of  business  which  may  be  remote  from 
the  defendant's  locality.  This  is  now  allowed  only  if  one  trustee  is 
in  Suffolk.  See  lines  12-15  of  the  bill  copied  from  the  present 
section. 

We  think  the  proposed  extension  would  be  unfair  to  defendants 
as  it  would  enable  a  plaintiff  who  named  more  than  one  trustee 
to  select  the  most  distant  and  inconvenient  county  for  the  de- 
fendant and  his  lawyer  to  reach. 
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H.  3015  OF  1961— RELATIVE  TO  THE  DEFENSE  OF 

IRRESPONSIBILITY  IN  CRIMINAL 

PROCEEDINGS 

Our  36th  Report,  pages  17-34,  proposed  a  draft  act  dealing 
with  the  defense  of  irresponsibility  in  criminal  proceedings.  A 
minority  report  by  two  members  of  the  Judicial  Council  took 
exception  to  the  proposed  definition  of  mental  disease  or  defect 
excluding  responsibility  in  the  revised  §  100  of  G.L.  Chapter  123 
proposed  in  the  draft  act. 

Following  the  hearing  on  this  draft  act  on  March  21,  1961, 
before  the  Joint  Committee  on  Judiciary  of  the  legislature,  a 
revised  draft  of  this  act  was  approved  by  all  the  members  of 
the  Judicial  Council  and  was  reported  favorably  as  H.  3015  by 
the  Joint  Committee  on  the  Judiciary.  This  bill,  after  passing  the 
House,  was  rejected  in  the  Senate  on  May  24,  1961. 

There  is  reason  to  believe  that  the  changes  made  in  this  draft 
act  following  the  hearing  before  the  Joint  Committee  on  the 
Judiciary  have  removed  most  of  the  objections  to  the  draft  act 
in  its  original  form.  We  believe  that  on  further  consideration  the 
legislature  might  wish  to  act  favorably  on  the  bill.  Accordingly, 
we  recommend  the  draft  act  set  out  below,  substantially  in  the 
form  in  which  it  was  favorably  reported  by  the  Joint  Committee 
on  the  Judiciary  as  H.  3015. 

We  wish  to  refer  specially  to  our  consideration  of  this  matter 
in  our  36th  Report,  pages  17-26.  The  major  change  embodied  in 
our  draft  is  the  elimination  of  the  specific  definition  of  the  in- 
sanity test  for  criminal  cases,  in  §  100  of  the  draft  act.  Instead, 
the  revised  form  of  §  100  merely  provides: 

"Section  100.    When  the  defendant  is  acquitted  on  the  ground  of  mental 

disease  or  defect  excluding  responsibility,  the  verdict  and  the  judgment  shall 

so  state." 

The  effect  of  this  statutory  provision  is  to  reaffirm  the  com- 
mon law  test  of  irresponsibility  in  criminal  proceedings  which 
was  originally  adopted  in  Commonwealth  v.  Rogers,  7  Metcalfe 
500,  in  1844.  As  pointed  out  in  our  36th  Report,  pages  17-18, 
this  test  is  much  broader  than  the  M'Naghten  Rules  set  forth 
in  England  in  1843,  one  year  before  the  decision  in  Commonwealth 
V.  Rogers,  which  were  never  adopted  in  Massachusetts. 

The  most  recent  formulation  of  this  test  shows  its  capacity 
for  growth.  It  is  set  forth  in  Commonwealth  v.  Harrison,  Massa- 
chusetts Advance  Sheets  1961,  page  483.     The  Supreme  Judicial 


54  JUDICIAL  COUNCIL  P.D.  144 

Court  thus  summarized  the  present  law  in  Massachusetts  on  this 
subject  (pages  498-500) : 

"The  chief  issue  at  the  trial  was  the  defendant's  sanity,  and  this  was  fully 
tried,  both  as  to  knowing  the  difference  between  right  and  wrong,  and  as  to 
irresistible  impulse.  Commonwealth  v.  Rogers,  7  Met.  500,  502.  Common- 
wealth V.  Chester,  337  Mass.  702,  711-712. 

"Dr.  Stein  testified  at  length  that  the  defendant  had  a  disturbed  emotional 
state  which  'explodes  irresistibly'  on  'insignificant  provocation'  and  that  when 
the  defendant  fired  the  shots  'he  was  suffering  from  an  irresistible  emotional 
impulse  to  explode  and  that  the  question  of  right  and  wrong  didn't  matter.' 
Drs.  Goodman  and  Freedman  testified  to  the  contrary  view  (section  I,  supra). 
It  is  unnecessary  to  refer  further  to  the  psychiatric  testimony  to  show  that  the 
issue  for  sanity  was  fully  presented.  The  judge  correctly  stated  the  applicable 
law.  The  testimony  of  the  physicians  and  the  coUoquy,  set  out  or  summarized 
herein,  show  that  the  rule  of  Commonwealth  v.  Rogers,  7  Met.  500,  502, 
reaffirmed  in  Commonwealth  v.  Chester,  337  Mass.  702,  711-713,  was  applied 
in  terms  of  modern  psychiatric  concepts  and  with  little  of  the  possible  con- 
fusion which  may  result  from  references  to  differences  between  legal  insanity 
and  mental  illness.  On  the  evidence  and  under  the  charge,  if  the  jury  had 
concluded,  as  they  could  have,  that  the  defendant  was  seized  by  an  impulse 
to  kill,  which,  in  all  substance,  he  was  incapable  of  resisting,  they  could  have 
found  him  insane.  See  Thirty-Sixth  Report  of  the  Judicial  Council  (1960), 
Pub.  Doc.  144,  pp.  17-39. 

"The  defendant  is  admittedly  a  'border  line  defective'  with  serious  emotional 
or  mental  afflictions.  But  the  Constitution  and  general  principles  of  law  leave 
to  the  jur}^  as  laymen  the  decision  whether  criminal  capacity  exists  in  such 
cases.  This  is  not  a  case  where  we  can  say,  as  a  matter  of  law,  that  the  de- 
fendant was  so  mentally  defective  and  afflicted  that  he  lacked  capacity  to 
commit  the  crime  of  murder. 

"The  statute  consigns  the  facts  as  well  as  the  law  to  our  consideration  with 
the  power  and  duty  exercised  by  a  trial  judge  upon  a  motion  for  a  new  trial. 
Commonwealth  v.  Cox,  327  Mass.  609,  614.  On  a  review  of  the  record  in  all 
aspects  of  fact  and  law  it  is  our  conclusion  that  justice  does  not  require  another 
trial."    [Footnotes  omitted.] 

Accordingly,  the  members  of  the  Judicial  Council  are  unanimous 
in  recommending  enactment  of  the  following  draft  act,  which 
would  leave  to  the  jury  the  decision  whether  criminal  capacity 
exists  in  criminal  cases  under  the  present  Massachusetts  common 
law  test  set  out  above  in  Commonwealth  v.  Harrison.  We  in- 
corporate herein  by  reference  House  3015  of  1961  and  recom- 
mend its  passage  with  Section  100  in  lines  3  to  5  revised  to  read: 
"Section  100.    When  the  defendant  is  acquitted  on  the  ground  of  mental 

disease  or  defect  excluding  responsibility,  the  verdict  and  the  judgment  shall 

so  state." 
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H.   1459— AN  ACT  RELATIVE  TO  CHILDREN  CHARGED 
WITH  CRIMINAL  OFFENSES 

(Referred  by  Resolves,  Chapter  25) 

1  Section  80  of  chapter  119  of  the  General  Laws  as  most  recently 

2  amended  by  section  17  of  chapter  310  of  the  acts  of  1948  is  hereby 

3  amended  by  striking  out  said  section  80  and  inserting  in  place 

4  thereof  the  following  section: — 

5  Section  80.    If  a  child  between  fourteen  and  seventeen  years 

6  of  age,  except  for  offenses  punishable  by  death  or  imprisonment 

7  for  life,  is  found  guilty  of  an  offense  and  is  not  considered  a  fit 

8  subject   for   commitment   to   the   custody   of   the   youth   service 

9  board,  said  child  shall  be  committed  or  bound  over  for  trial  to 

10  the  superior  court  according  to  the  usual  course  of  criminal  pro- 

11  ceedings.     If  a  child  between  fourteen  and  seventeen  years   of 

12  age  charged  with  an  offense  punishable  by  death  or  imprison- 

13  ment  for  life  appears  to  be  guilty,  the  court  shall  commit   or 

14  bind  over  said  child  to  the  superior  court  for  trial  according  to 

15  the  usual  course  of  criminal  proceedings  and  if  it  appears  on  the 

16  whole  examination  that  no   crime  has  been  committed  or  that 

17  there  is   not  probable  cause   for   charging   said   child   therewith 

18  said  child  shall  be  discharged. 

We  recommend  a  revised  draft  of  the  bill. 

In  1959,  in  Metcalf  v.  Comm.,  338  Mass.  648,  the  court  was 
faced  with  unusual  questions  of  procedure  in  a  case  in  which  a 
juvenile  was  charged  with  murder.    In  the  opinion  the  court  said: 

"The  questions  have  never  been  passed  on  by  this  court;  nor  are  there  any 
decisions  interpreting  the  statutes  under  consideration  that  are  of  any  assist- 
ance. The  chief  difficulty  arises  from  an  attempt  to  reconcile  the  various  pro- 
visions governing  dehnquent  children,  and,  more  especially,  sees.  52,  61,  and 
74.  Most  of  these  difficulties  stem  from  the  failure  of  the  statutes  to  deal 
with  the  procedure  to  be  followed  in  a  case  of  this  sort. 

"In  ascertaining  the  legislative  purpose  we  are  mindful  of  the  mandate  that 
sees.  52-63  be  construed  liberally  in  order  that  children,  as  far  as  practicable, 
shall  be  treated,  'not  as  criminals,  but  as  children  in  need  of  aid,  encourage- 
ment and  guidance.'  G.  L.  c.  119,  sec.  53.  We  might  add  that  our  approach 
to  these  sections  would  be  in  that  spirit  quite  apart  from  the  statutory 
command.  We  are  also  mindful  of  the  further  provision  in  sec.  53  that  pro- 
ceedings against  children  under  these  sections  'shall  not  be  deemed  criminal 
proceedings.' 

"The  statute  has  as  its  principal  aims  the  correction  and  redemption  to 
society  of  delinquent  children.  To  accomplish  these  objectives  certain  basic 
changes  in  the  traditional  method  of  dealing  with  criminal  offenders  have 
been  made  in  the  case  of  juveniles.     Partly  to  avoid  infringement  of  the 
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constitutional  rights  of  juveniles  and  partly  to  avoid  attaching  to  them  the 
stigma  of  a  criminal,  special  procedures  for  the  hearing  of  juvenile  offences 
have  been  established  and  the  determination  to  be  made  is  not  that  of  criminal 
guilt  but  of  delinquency.    G.  L.  c.  119,  sec.  53." 

After  discussing  various  sections  of  Chapter  119  the  court  held 
that  the  statutory  procedure  by  which  a  juvenile  case  reaches  the 
Superior  Court  had  not  been  followed. 

The  criminal  jurisdiction  of  district  courts  begins  with  Sec- 
tion 26  of  G.  L.,  Chapter  218  and  in  Section  29  provides  that 
they  ''shall  have  jurisdiction  concurrent  with  the  Superior  Court 
of  felonies  not  punishable  by  death  or  imprisonment  for  life 
committed  by  juvenile  offenders  under  seventeen." 

Section  80  of  Chapter  119  provides  that  "If  a  child  found 
guilty  is  not  considered  a  fit  subject  for  commitment  to  the  custody 
of  the  Youth  Service  Board,  he  shall  be  bound  over  to  appear  before 
the  Superior  Court  according  to  the  usual  course  of  criminal 
proceedings." 

After  the  Metcalf  case  there  were  two  single  justice  decisions, 
the  Hurd  Case  and  the  Wesson  Case, 

In  the  Hurd  Case,  a  child  was  charged  with  an  offense  within 
the  court's  jurisdiction  under  Section  29  of  Chapter  218.  Without 
referring  to  that  section  the  single  justice  described  the  required 
procedure,  as  follows: 

"From  a  reading  of  the  relevant  sections  of  C.  119  governing  such  cases, 
I  am  of  the  opinion  that  the  Superior  Court  was  without  jurisdiction  to  sen- 
tence the  petitioner.  It  is  plain  that  the  intent  of  C.  119  is  that  all  proceedings 
against  children  under  the  age  of  seventeen  for  offenses  not  punishable  by 
death  must  be  commenced  in  the  first  instance  by  a  delinquency  complaint 
in  a  District  Court.  If  the  child  is  between  the  ages  of  14  and  17  the  de- 
linquency complaint  may  be  dismissed  if  the  court  deems  that  course  advisable 
and  he  may  be  tried  on  a  regular  criminal  complaint.  Sec.  61  and  75.  But 
when  the  case  is  heard  on  a  criminal  complaint  instead  of  on  a  delinquency 
complaint,  the  court  has  a  duty  to  hear  the  case  and  render  a  finding  of 
guilty  or  not  guilty.  If  the  finding  is  not  guilty  that  is  the  end  of  the  matter. 
But  if  there  is  a  finding  of  guilty  the  court  may  do  one  of  two  things:  [1] 
commit  the  petitioner  to  the  youth  service  board,  with  the  consent  of  that 
board  or  [2]  if  it  considers  that  the  defendant  is  not  a  fit  subject  for  such 
commitment  it  must  bind  him  over  to  the  Superior  Court.  Sec.  76  and  80. 
This  is  made  clear  by  Sec.  80  which  reads:  'If  a  child  found  guilty  by  a  court 
or  trial  justice  is  not  considered  a  fit  subject  for  commitment  to  the  custody 
of  the  youth  service  board,  he  shall  be  bound  over  to  appear  before  the 
Superior  Court  according  to  the  usual  course  of  criminal  proceedings.'  This 
imposes  an  affirmative  duty  on  the  judge  of  the  district  court  to  determine 
[1]  guilt  or  innocence  and  [2]  upon  a  determination  of  guilt  to  decide 
whether  the  petitioner  is  a  fit  subject  for  commitment  to  the  youth  service 
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board.  It  is  only  after  the  judge  has  decided  that  the  petitioner  is  not  a  fit 
subject  for  such  commitment  and  has  bound  liim  over  to  the  Superior  Court 
that  that  court  acquires  any  jurisdiction.  Up  to  that  time  a  juvenile  offender 
is  entitled  to  the  benefits  and  protection  of  the  procedure  designed  for  such 
•offenders  and  until  that  procedure  has  been  exhausted  the  Superior  Court 
never  acquires  jurisdiction.  The  question  is  one  of  jurisdiction  and  may  not 
be  waived.  Consequently  the  appearance  of  the  petitioner  before  the  Superior 
Court  and  the  plea  of  guilty  in  that  court  conferred  no  jurisdiction  on  that 
court  to  proceed  in  the  matter." 

Then  followed  the  Wesson  Case  of  a  boy  of  15  years  against 
Avhom  delinquency  proceedings  were  begun  and  dismissed,  and 
later  he  was  bound  over  to  the  Superior  Court  on  criminal  pro- 
ceedings, on  charges  involving  robbery  and  murder.  He  was  not 
found  guilty  on  the  criminal  proceedings,  nor  was  he  found  not 
to  be  a  suitable  subject  for  the  Youth  Service  Board  in  the  district 
court.  The  penalty  for  the  crime  of  robbery  is  life  or  any  term 
of  years  and,  therefore,  the  robbery  cases  and  the  murder  case 
were  not  offences  over  which  the  district  court  had  jurisdiction, 
in  accordance  with  said  Section  29  of  Chapter  218.  Wesson  was 
subsequently  indicted  on  numerous  charges,  among  which  was  an 
indictment  for  murder  and  several  indictments  for  robbery.  In 
the  Superior  Court  he  pleaded  guilty  to  second  degree  murder  and 
to  several  indictments  charging  robbery.  He  was  sentenced  for 
life  on  the  second  degree  murder  charge  and  on  one  robbery 
charge  he  was  also  sentenced  to  life  imprisonment,  which  sentence 
was  to  be  served  concurrently.  He  subsequently  brought  a  writ 
of  error  in  the  Supreme  Judicial  Court,  in  substance  reciting 
error  in  that  the  procedures  of  the  statutes  as  interpreted  in  the 
Hurd  Case  had  not  been  complied  with.  Unfortunately,  the  single 
justice  in  his  brief  decision  made  no  distinction  between  the 
offences  charged  in  the  Hurd  Case  and  offences  excepted  by 
Section  29  of  Chapter  218.  The  opinion,  in  effect,  ordered  that 
the  procedure  to  be  followed  was  that  set  forth  in  the  Hurd  Case. 

These  cases  were  considered  in  detail  in  an  illuminating  dis- 
cussion of  the  law  relating  to  juvenile  offenders,  before  the  Insti- 
tute of  Juvenile  Court  Judges  on  April  4,  1961,  by  Edward  V. 
Keating,  a  member  of  the  Boston  Bar  and  Clerk  of  the  Superior 
Court  for  Criminal  Business  in  Suffolk  County.  It  is  printed  in 
the  Massachusetts  Law  Quarterly  for  October  1961  [Vol.  46, 
No.  3].  As  the  draftsman  of  H.  1459  at  a  hearing  before  the  Com- 
mittee on  Public  Welfare  he  explained  the  purpose  of  the  bill  and 
that  ''due  to  a  claim  of  ambiguity"  in  the  language  of  the  bill  it 
was  referred  to  the  Council. 
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It  is  suggested  that  the  Hurd  and  Wesson  cases  raise  the  ques- 
tion as  to  whether  Section  80  of  Chapter  119  or  Section  29  of 
Chapter  218  determine  the  jurisdiction  of  the  district  courts.  In  a 
statement  to  the  Council  Mr.  Keating  points  out: 

"In  view  of  the  law  as  laid  down  in  both  the  Hurd  and  the  Wesson  cases, 
I  feel  that  many  District  Court  Judges  now  feel  with  some  justification  that 
in  all  cases  of  this  kind,  even  in  those  offences  the  penalty  of  which  is  life 
imprisonment  or  death,  it  is  mandatory  that  the  district  courts  follow  the 
procedure  as  set  forth  in  the  Hurd  case  so  that  in  the  event  a  child  between 
14  and  17  years  of  age  is  charged  by  criminal  complaint  with  the  crime  of 
murder,  after  delinquency  proceedings  have  been  begun  and  dismissed,  it 
is  incumbent  upon  the  district  court  to  have  a  full  trial  of  the  offence  and 
either  find  the  defendant  guilty  or  not  guilty  and  if  found  guilty  to  further 
find  that  he  is  not  a  fit  subject  for  commitment  to  the  Youth  Service  Board 
and  thereafter,  bind  or  commit  him  to  the  Superior  Court  for  trial.  It  can 
readily  be  seen  that  a  trial  of  a  first  degree  murder  case  in  the  district  court 
would  place  a  great  burden  upon  them  necessitating  the  calling  of  a  great 
many  witnesses  and  the  incurring  of  great  expense,  which  would  not  be  neces- 
sary if  the  law  made  it  clear  that  in  such  cases  it  was  only  incumbent  on  the 
District  Court  Judges  to  find  probable  cause  and  to  bind  the  defendant  over 
as  in  the  ordinary  criminal  proceeding  concerning  a  defendant  over  17  years 
of  age. 

"I  also  wish  to  point  out  that  where  a  District  Court  Judge,  sitting  on  a 
case  involving  a  chUd  charged  with  delinquency,  the  reason  the  Court  dis- 
misses such  a  delinquency  charge  and  orders  that  a  criminal  complaint  be 
brought,  is  I  submit,  because  the  Court  feels  that  the  defendant  should  be 
held  for  the  Grand  Jury,  which  would  make  a  full  trial  in  the  district  court 
wholly  unnecessary. 

"It  was  my  purpose  in  drafting  House  Bill  1459  to  make  Sec.  80  of  Ch.  119 
consistent  with  the  provisions  of  the  law  contained  in  Sec.  29  of  said  Ch.  218 
and  to  bring  them  in  harmony  with  each  other." 

We  agree  with  the  purpose  of  the  bill  thus  stated,  but,  following 
a  discussion  with  Mr.  Keating,  the  Council  revised  lines  11-18 
of  House  1459  and  submits  the  following: 

DRAFT  ACT 

An  Act  relative  to  children  charged  with  criminal  offenses. 

Section  80  of  chapter  119  of  the  General  Laws  as  most  recently  amended  is 

hereby  amended  by  striking  out  said  section  80  and  inserting  in  place  thereof  the 

following  section: 

Section  80.  If  a  child  between  fourteen  and  seventeen  years  of  age,  except 
for  offenses  punishable  by  death  or  imprisonment  for  life,  is  found  guilty  of 
an  offense  and  is  not  considered  a  fit  subject  for  commitment  to  the  custody 
of  the  youth  service  board,  said  child  shall  be  committed  or  bound  over  for 
trial  to  the  superior  court  according  to  the  usual  course  of  criminal  proceedings. 
If  a  child  between  fourteen  and  seventeen  years  of  age  is  charged  with  an 
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offense  punishable  by  death  or  imprisonment  for  life  and  if  it  appears  on  the 
whole  examination  that  such  a  crime  has  been  committed  and  that  there  is 
probable  caitse  to  believe  the  child  guilty  thereof,  the  court  shall  commit  or 
bind  over  said  child  to  the  superior  court  for  trial  according  to  the  usual 
course  of  criminal  proceedings,  and  if  it  appears  on  the  whole  examination 
that  no  crime  has  been  committed  or  that  there  is  not  probable  cause  for 
charging  said  child  therewith  said  child  shall  be  discharged. 


H.  1854— RELATIVE  TO  OPTOMETRY 

(Referred  by  Resolves,  Chapter  39) 

An  Act  conferring  jurisdiction  upon  the  supreme  judicial  court  and 
superior  court  to  restrain  violations  of  the  optometry  laws  upon 
I  petition  of  the  attorney  general,  the  board  of  registration  in  op- 

tometry, or  a  professional  society  of  optometrists. 

1  Chapter  112  of  the  General  Laws  is  hereby  amended  by  in- 

2  serting  after  section  72A,  the  following  section: — 

3  Section   72B.    The   supreme   judicial   court    and    the   superior 

4  court  shall   have   concurrent   jurisdiction  in   equity,   upon   peti- 

5  tion  of  the  attorney  general,  or  of  the  board  of  registration  in 

6  optometry,  or  of  any  professional  society  or  association  of  op- 

7  tometrists  incorporated  under  the  laws   of  this   commonwealth, 

8  to  restrain   violations  of  sections  sixty -six  to  seventy-three  B, 

9  inclusive. 

After  this  bill  was  referred,  the  petitioner  (The  Massachusetts 

Society  of  Optometrists)  submitted  to  the  Council  a  shorter  bill 

omitting  the  words  italicized  above  in  lines  5  to  9  and  reading: 

"The  Supreme  Judicial  Court  and  the  Superior  Court  shall  have  concurrent 

jurisdiction  in  equity,  upon  petition  of  the  Board  of  Registration  in  Optometry 

to  restrain  violations  of  sections  sixty-six  to  seventy-three  B,  inclusive." 

We  do  not  recommend  either  draft. 

The  bill  was  opposed  by  unanimous  vote  of  the  New  England 
Ophthalmological  Society  at  its  meeting  on  April  12,  1961,  and 
the  Council  has  received  and  examined  voluminous  literature  on 
both  sides.  In  order  to  understand  the  controversy  and  the  history 
of  the  bill  referred  to  us,  we  must  understand  the  meaning  of 
words. 

There  are  3  groups  licensed  in  Massachusetts  to  render  services  in  connec- 
tion with  human  vision,  and  the  following  definitions  are  used  for  these  and 
similar  groups  throughout  the  United  States  by  the  National  Society  for  the 
Prevention  of  Blindness: 
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"1.  An  Ophthalmologist  (Oculist)  is  a  Doctor  of  Medicine  (M.D.)  who, 
while  hcensed  to  practice  aU  branches  of  medicine  and  surgery,  has 
specialized  in  the  examination  of  the  eyes  and  related  structures  and 
in  the  prevention,  diagnosis,  and  treatment  of  their  defects  and  diseases, 
prescribing  whatever  is  required,  including  eyeglasses.  His  education 
and  training  qualify  him  to  relate  findings  observed  in  an  examination 
of  the  eye  to  those  diseases  in  the  other  parts  and  systems  of  the  body 
which  may  have  an  effect  on  the  eye. 

"2.  An  Optometrist  is  one  whose  education,  training  and  licensure  qualify 
him  to  examine  eyes,  without  the  use  of  drugs,  for  abnormal  visual 
problems  not  due  to  disease.  He  may  prescribe,  fit  and  supply  eye- 
glasses and  provide  visual  training  for  such  conditions.  If  his  examina- 
tion leads  him  to  suspect  a  defect  or  disease  requiring  medical  or  surgi- 
cal treatment  he  will  refer  the  patient  to  a  qualified  physician  or 
surgeon. 

"3.  A  prescription  optician  is  a  skilled  technician  who  is  qualified  to  grind 
lenses,  fit  and  dispense  eyeglasses. 

In  Massachusetts,  ^'Optometry"  is  a  limited  profession  expressly 
defined  by  statute  hereinafter  quoted. 

Much  of  the  literature  has  to  do  with  nation-wide  disagree- 
ments beyond  the  borders  of  Massachusetts. 

The  '^subject  matter"  referred  to  us  in  connection  with  the 
bill  presents  the  more  limited  question  whether  by  extending  the 
jurisdiction  of  the  court  optometrists  and  more  specifically  the 
Board  of  Registration  of  Optometrists  should  be  singled  out  from 
other  numerous  ''boards  of  registration,"  ranging  from  doctors  to 
"hairdressers"  (governed  by  G.L.  chapter  112),  for  special  author- 
ity for  enforcement  of  criminal  sanctions  by  civil  proceedings  con- 
trary to  the  recent  decision  of  the  Supreme  Judicial  Court. 

The  Effect  of  the  Bill 

While  the  bill  seeks  to  extend  the  jurisdiction  of  the  court,  its 
primary  effect  would  be  to  enlarge  the  statutory  scope  of  G.L., 
sections  66  and  67,  as  to  optometry  and,  specifically,  the  functions 
of  the  "Board  of  Registration,"  which  are  now  limited. 

Accordingly,  we  summarize  the  facts  and  controversy  as  pre- 
sented to  us,  submit  the  opinion  of  the  Supreme  Judicial  Court 
which  the  bill  seeks  to  change,  and  explain  the  result  of  our  study 
of  the  legislative  intent  in  optometry  statutes  involved  and  the 
judicial  decisions  in  regard  to  them  and  our  judgment  on  the 
proposal  referred  to  us. 
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The  Statutory  Definition  of  Optometry 

IN  Massachusetts 

G.L.  Chapter  112,  Section  66,  is  a  penal  act  carrying  a  criminal 
penalty. 

"1         The   practice    of    optometry,    as    referred    to    in    sections 

2  sixty-seven    to    seventy-three,    inclusive,    is    hereby    defined 

3  to  be  the  emploj-ment  of  any  method  or  means,  other  than  the 

4  vse    of    drugs,    for    the    diagnosis    of    any    optical    defect, 

5  deficiency    or   deformity   of   the   human    eye,    or   visual    or 

6  muscular  anomaly  of  the  visual  system,  ( ; )  or  the  adaptation 

7  or    prescribing    of    lenses,    prisms    or    ocular    exercises    for 

8  the  correction,  relief  or  aid  of  the  visual  functions." 

Attention  is  called  to  the  words  in  italics  in  lines  3-4. 

Section  67.  Board  of  Registration;  Records,  Rules,  Report. — The  board 
of  registration  in  optometry,  herein  and  in  sections  sixty-eight  to  seventy- 
three,  inclusive,  called  the  board,  shall  keep  a  record  of  the  names  of  all 
persons  examined  and  registered  by  it  and  of  all  moneys  received  and  dis- 
bursed by  it,  and  a  duplicate  thereof  shall  be  open  to  public  inspection  in 
the  office  of  the  state  secretary.  The  board  shall  make  rules  and  regulations 
governing  its  procedure,  governing  registration  and  applications  therefor, 
and  governing  the  practice  of  optometry.  Said  rules  and  regulations  shall 
be  consistent  with  the  provisions  of  sections  sixteen  to  eighteen,  inclusive, 
of  chapter  thirteen  and  sections  sixty-six  to  seventy-three,  inclusive,  of  this 
chapter.  The  board  shall  make  an  annual  report  of  the  condition  of  optom- 
etry in  the  commonwealth.  (1912,  700,  §  4;  1920,  512,  §  2;  1934,  339,  §  2, 
appvd.  June  27,  1934.) 

Section  71  provides  that  "the  Board  may  refuse  to  grant  a  cer- 
tificate of  registration"  and  "may  revoke  or  suspend"  such  a 
certificate. 

The  Penalty  for  Violation 

G.L.  Chapter  112,  Section  72A: 

"Whoever,  not  being  lawfully  authorized  to  practice  optometry,  practices 
optometry,  or  holds  himself  out  as  a  practitioner  ...  or  violates  any  other 
provision  of  sections  sixty-six  to  seventy-three,  inclusive,  or  any  rule  or  regu- 
lation made  under  authority  thereof,  shall,  except  as  provided  in  section  sixty- 
five,  be  punished  for  the  first  offence  by  a  fine  of  not  less  than  fifty  nor  more 
than  two  hundred  dollars,  or  by  imprisonment  for  not  more  than  three  months, 
or  both ;  and  for  a  subsequent  offence,  by  a  fine  of  not  less  than  two  hundred 
nor  more  than  five  hundred  dollars,  or  by  imprisonment  for  not  less  than  three 
nor  more  than  six  months,  or  both." 

G.L.  Chapter  112,  Section  73: 

"Sections  sixty-six  to  seventy-two  A,  inclusive,  shall  not  apply  to  physicians 
and  surgeons  lawfully  entitled  to  practice  medicine  in  the  Commonwealth,  or 
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to  persons  who  neither  practice  nor  profess  to  practice  optometry,  but  who 
sell  spectacles,  eyeglasses  or  lenses,  either  on  prescription  from  such  physicians 
or  surgeons,  or  from  optometrists  authorized  to  practice  in  the  Common- 
wealth, or  as  merchandise  from  permanently  located  and  established  places  of 
business  when  not  sold  for  the  purpose  of  correcting  defective  vision.  .  .  ." 

The  Decision  of  the  Supreme  Judicial  Court 

In  1959  the  petitioners  filed  a  bill  in  equity  for  an  injunction 
against  some  opticians  alleging  violations  of  the  optometry  law. 
As  the  case  led  to  the  bill  H.  1854  referred  to  the  Council  and 
as  the  opinion  states  fully  and  fairly  the  questions  and  arguments 
presented  by  the  plaintiffs  and  the  present  law  of  Massachusetts, 
which  the  petitioners  for  H.  1854  seek  to  change,  we  print  the 
substance  of  the  opinion  as  follows: 

"Massachusetts   Society  of  Optometrists   and   Another   vs.  James   H. 
Waddick,  Junior  (and  a  companion  case). 

(Advance  Sheets  1960,  pp.  U5-U9) 

"Williams,  J.  The  plaintiffs  in  these  suits  are  Arthur  F.  March,  Junior, 
a  registered  optometrist  practising  in  Concord,  and  Massachusetts  Society  of 
Optometrists,  a  corporation  with  a  membership  of  more  than  500  registered 
optometrists  comprising  approximately  seventy-five  percent  of  the  registered 
optometrists  practising  in  Massachusetts.  The  defendant  in  [each]  case  is  .  .  . 
a  registered  optician,  but  not  a  registered  optometrist,  physician  or  surgeon. 
...  In  each  [case]  it  is  alleged  that  the  defendant  is  engaged  in  the  unlawful 
practice  of  optometry  by  prescribing  and  adapting  contact  lenses  for  the  cor- 
rection, relief  and  aid  of  the  visual  functions  and  that  his  activity  constitutes 
a  nuisance  which  endangers  the  public  and  threatens  it  with  substantial  and 
irreparable  harm.  [It  is  alleged  that]  this  activity  does  substantial  and  irre- 
parable harm  to  the  plaintiffs  'by  interfering  with  their  advantageous  relation- 
ships with  the  general  public  and  diminishing  the  reputation  of  registered 
optometrists,  including  the  .  .  .  [plaintiffs]  with  the  general  public'  It  is 
also  alleged  that  the  defendant  publishes  in  newspapers  of  wide  circulation 
and  in  circulars  advertisements  ...  in  violation  of  G.L.  c.  112,  §  73A. 

"Each  defendant  demurred  on  the  grounds  that  the  bill  stated  no  cause  of 
action  entitling  the  plaintiffs  to  relief  and  that  they  had  no  standing  to  main- 
tain the  suit.  The  demurrers  were  sustained  and  the  cases  reported  to  this 
court. 

"The  question  for  decision  is  whether  registered  optometrists  are  entitled, 
either  individually  or  collectively  without  proof  of  special  damage,  to  an  in- 
junction against  the  illegal  practice  of  optometry  by  persons  who  are  not  regis- 
tered and  are  not  physicians  or  surgeons.  Although  we  entertained  a  similar 
bill  in  McMurdo  v.  Getter,  298  Mass.  363,  this  problem  was  not  presented 
since  facts  were  alleged  from  which  actual  damage  to  the  plaintiff  was  inferable 
and  the  parties  agreed  that  'the  sole  question  to  be  decided  is  whether  or  not, 
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on  the  facts  set  forth  herein,  the  defendants  are  illegal^  engaged  in  the  prac- 
tice of  optometry.' 

"Courts  have  differed  widely  in  deaUng  with  the  right  to  equitable  relief  of 
persons  holding  licenses  similar  in  character  to  those  possessed  by  the  plain- 
tiffs. See  Callmann,  Unfair  Competition  and  Trade-Marks  (2d  ed.)  §  63.3; 
11  So.  Cal.  L.  Rev.,  p.  476;  32  Notre  Dame  Lawyer,  p.  311.  Injunctions  have 
been  granted  on  the  theory  that  by  the  unlicensed  practice  of  a  defendant  a 
property  right  of  the  plaintiff  has  been  invaded,  or  that  the  activity  of  the 
defendant  constitutes  a  public  nuisance.  (Cases  cited.)  Equitable  rehef  has 
been  refused  by  courts  holding  that  no  property  right  has  been  encroached 
upon  or  imperilled  and  no  nuisance  created.  (Cases  cited.)  It  is  stated  in 
Restatement,  Torts,  §  710:  'One  who  engages  in  a  business  or  profession  in 
violation  of  a  legislative  enactment  which  prohibits  persons  from  engaging 
therein,  either  absolutely  or  without  a  prescribed  permission,  is  subject  to 
liability  to  another  who  is  engaged  in  the  business  or  profession  in  conformity 
with  the  enactment,  if,  but  only  if,  (a)  one  of  the  purposes  of  the  enactment 
is  to  protect  the  other  against  unauthorized  competition,  and  (b)  the  enact- 
ment does  not  negative  such  liability.' 

"The  object  of  our  statutes,  G.L.  c.  112,  §§  66-73B,  as  amended,  wherein 
the  practice  of  optometry  is  defined  and  the  practice  restricted  to  those  found 
properly  qualified  after  examination  by  the  board  of  registration  in  optometry 
(see  G.L.  c.  13,  §  16)  is  to  promote  pubhc  health  and  welfare  by  protecting 
from  improper  treatment  persons  suffering  from  defects  of  the  eye.  Common- 
wealth V.  Houtenbrink,  235  Mass.  320,  323.  Commonwealth  v.  S.  S.  Kresge 
Co.,  267  Mass.  145,  148-149.  See  Lawrence  v.  Board  of  Registration  in  Medi- 
cine, 239  Mass.  424,  428-429;  Commonwealth  v.  Ferris,  305  Mass.  233;  Kay 
Jewelry  Co.  v.  Board  of  Registration  in  Optometry,  305  Mass.  581,  583;  Flynn 
V.  Board  of  Registration  in  Optometry,  320  Mass.  29,  34;  New  Jersey  State 
Bar  Assn.  v.  Northern  N.  J.  Mortgage  Associates,  22  N.  J.  184,  195. 

"Their  justification,  similarly  to  that  for  the  statute  limiting  the  right  to 
practise  law  to  members  of  the  bar  (G.L.  c.  221,  §  46A),  is  not  in  the  protec- 
tion of  the  registrants  from  competition,  but  in  the  protection  of  the  public 
from  being  advised  and  represented  by  incompetent  and  unreliable  persons. 
See  Lowell  Bar  Assn.  v.  Loeb,  315  Mass.  176,  180. 

"The  provisions  respecting  the  right  to  practise  optometry  do  not  suggest 
a  legislative  purpose  to  confer  on  registrants  having  such  right  an  additional 
right  to  restrain  the  unauthorized  practice  by  others.  .  .  .  [Emphasis  sup- 
plied.] 

"In  the  absence  of  statutory  authority  the  right  of  the  plaintiffs  to  main- 
tain these  suits  depends  on  whether  the  allegations  bring  them  within  the  juris- 
diction of  equity.  The  assertion  that  the  activity  of  the  defendants  does 
substantial  and  irreparable  harm  to  the  plaintiffs  by  interfering  with  their 
advantageous  relationships  with  the  general  public  and  diminishing  the  repu- 
tation of  registered  optometrists,  including  the  plaintiffs,  with  the  general 
public  is  a  mere  conclusion.  (Cases  cited.)  No  facts  are  stated  as  to  actual 
or  imminent  competition  or  interference  with  the  plaintiffs'  practice  by  the 
defendants  from  which  it  could  be  found  that  unless  relief  is  granted  the  right 
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of  the  plaintiffs  to  practise  will  be  impaired  to  a  material  degree.    See  Kenyan 
V.  Chicopee,  320  Mass.  528,  534. 

"The  allegations  that  the  activities  of  the  defendants  constitute  a  nuisance 
which  endangers  the  public  and  threatens  it  with  substantial  and  irreparable 
harm  purport  to  be  made  in  the  pubhc  interest  and  state  reasons  for  the 
enforcement  of  the  criminal  statutes  pertaining  to  the  illegal  practice  of  op- 
tometry and  the  imposition  of  the  substantial  penalties  provided  by  §§  72A 
and  73A.  It  is  plain  that,  so  far  as  preventing  harm  to  the  public  is  concerned, 
the  object  of  these  suits  is  to  enforce  these  penal  statutes  by  injunction.  This 
we  have  held  is  not  within  the  jurisdiction  of  equity.  Commonwealth  v. 
Stratton  Fin.  Co.,  310  Mass.  469.  Maiden  v.  Flymi,  318  Mass.  276.  See 
Waltham  v.  Mignosa,  327  Mass.  250,  253. 

"The  objections  to  so  called  'criminal  equity'  are  stated  in  Commonwealth 
V.  Stratton  Fin.  Co.,  at  p.  474,  and  need  not  be  repeated.  The  remedy  by 
criminal  prosecution  is  said  to  be  complete.  The  right  of  the  plaintiffs  to  main- 
tain their  suits  is  not  enhanced  by  calling  the  illegal  practice  of  the  defendants 
a  nuisance.  If  it  were  such,  which  we  do  not  intimate  (see  Commomoealth  v. 
Stratton  Fin.  Co.,  supra,  p.  473),  the  Attorney  General  is  the  proper  person 
to  procure  its  abatement.  Dartmouth  v.  Silva,  325  Mass.  401,  404.  We  think 
that  the  plaintiffs,  either  personally  or  as  representatives  of  the  public,  have 
not  stated  a  case  for  equitable  relief. 

"Orders  sustaining  the  demurrers  affirmed." 

Following  this  decision  the  petitioner  filed  H.  1854  to  change 
it.  In  support  of  the  bill  they  submitted  copies  of  somewhat  simi- 
lar bills  adopted  in  other  states.  We  examined  these,  but,  as  stated 
in  the  opinion  just  quoted,  ''courts  have  differed  widely"  in  dealing 
with  the  matter  referred  to  us,  and  the  Massachusetts  Court,  after 
carefully  weighing  the  varying  practice  in  other  states,  has  re- 
affirmed, for  convincing  reasons,  the  established  practice  here  of 
long  standing. 

In  order  that  the  way  in  which  the  problem  was  presented  to 
the  Council  by  both  sides  may  be  understood  in  case  the  matter 
comes  up  again  for  public  consideration,  we  present,  in  their  own 
words,  summaries  of  their  positions. 

The  Position  of  the  Optometrists 
"TO  THE  MEMBERS  OF  THE  JUDICIAL  COUNCIL 

"Herewith  is  presented  a  summary  of  the  position  of  the  Massachusetts 
Society  of  Optometrists  on  the  matter  of  a  bill  (H.  1854)  heard  before  the 
Joint  Committee  on  the  Judiciary,  March  7,  1961.  It  was  supported  at  that 
hearing  by  the  Board  of  Registration  in  Optometry  and  the  Massachusetts 
College  of  Optometry  as  well  as  the  Society;  no  opposition  was  recorded.  The 
bill  is  now  referred  for  study  by  the  Judicial  Council. 

"Our  purpose  in  seeking  this  amendment  to  the  optometry  law  is  to  provide 
for  a  more  efficient  administration  of  the  laws  governing  the  practice  of  op- 
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tometry  by  enabling  the  courts  to  curb  abuses  by  injunctive  process  in  addi- 
tion to  the  criminal  process  now  available.  The  need  for  this  is  considered  in 
more  detail  in  the  enclosed  'Summary  of  the  Need  for  the  Proposed  Legisla- 
tion.' 

"Our  intent  is  to  make  the  law  effective  in  areas  where  it  has  proved  weak, 

"MASSACHUSETTS  SOCIETY  OF  OPTOMETRISTS  is  the  state  asso- 
ciation of  the  national  professional  organization  of  optometrists,  the  American 
Optometric  Association.  The  Society  was  founded  in  1907  and  comprises 
approximately  500  members  or  about  75%  of  the  eligible  practicing  optome- 
trists in  the  Commonwealth. 

"THE  OPTOMETRY  LAW  (for  statutory  definition  of  optometry  see 
App.  B).  The  statutes  governing  the  practice  of  optometry  were  enacted  in 
1912  and  appear  in  Chap.  13:  ss.  16-18  inch,  and  Chap.  112:  ss.  66-73B  inch 
of  the  General  Laws.  They  establish  a  Board  of  Registration  in  Optometry; 
define  the  practice  of  optometry  and  establish  the  educational  and  examination 
requirement  for  license  to  practice;  provide  for  revocation  and  suspension  of 
hcense;  and  establish  the  penalty  for  the  unlawful  practice  of  optometry."  .  .  . 

"Summary  of  the  Need  for  the  Proposed  Legislation 

"1.  This  measure  relates  to  the  function  of  the  Board  of  Registration  in 
Optometry  and  provides  a  means  of  greatly  improving  the  effectiveness  of 
the  Board  in  carrying  out  their  duties  as  prescribed  by  law.  At  least  ten  other 
states  have  similar  statutes  (see  App.  C),  and  the  medical  and  dental  prac- 
tice acts  of  many  states  include  similar  provisions. 

"2.  The  primary  function  of  the  Board  is  to  protect  the  public  against 
the  illegal,  unethical  or  incompetent  practice  of  optometry. 

"3.   The  duties  of  the  Board  may  be  divided  into  two  main  classifications: 

"(a)  to  qualify  those  who  desire  to  practice  optometry  and  to  govern  the 
methods  and  standards  by  which  they  practice;  and, 

"(b)     to  prevent  unqualified  persons  from  practicing  optometry. 

"4.  The  means  of  carrying  out  3  (a)  above  are  direct  and  well-defined, 
namely,  the  threat  or  actual  suspension  or  revocation  of  the  hcense  to  practice. 

"It  is  in  the  area  of  duties  described  in  3  (b)  above  where  difficulties  arise 
which  interfere  with  effective  administration  of  the  optometry  law  and  in  which 
abuses  arise  that  are  inimical  to  the  public  welfare.  It  is  the  aim  of  the  pro- 
posed addition  to  the  law  to  provide  means  of  effectively  eliminating  these 
abuses. 

"5.  The  practice  of  optometry  is  defined  by  statute  in  Chapter  112,  Section. 
66  of  the  General  Laws,  a  copy  of  which  is  attached  (App.  B). 

"Unfortunately  it  is  not  a  simple  matter  to  delineate  this  or  any  other  health 
profession.  The  boundaries  between  this  field  and  others  are  not  sharp  and 
there  arises  many  questions  about  what  is  or  is  not  the  practice  of  optometry. 
The  law  very  wisely  provides  that  the  Board  shall  include  only  qualified  and 
practicing  optometrists  who  therefore  have  the  speciahzed  knowledge  required 
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to  make  these  decisions.  However,  once  made,  the  means  of  remedying  the 
situation  are  not  always  available  and  effective.  The  proposed  law  provides 
such  a  means. 

"6.  The  present  law  can  be  enforced  only  through  criminal  proceedings.  In 
cases  which  may  not  be  gross  and  clearcut  violations  the  Board  may  be  under- 
standably reluctant  to  apply  these  criminal  sanctions  for  any  or  all  of  the 
following  reasons: 

"(a)     a  desire  not  to  interfere  unnecessarily  with  individual  rights  in  the 

matter  of  earning  a  livelihood. 
"(b)     hesitation  to  bring  criminal  suit  with  its  attendant  penalty. 
"(c)     the  natural  hesitancy  of  a  relatively  small  Board  to  begin  a  legal 
action  which  it  may  not  be  able  to  carry  on  effectively  with  the  means 
and  funds  at  its  command. 

"7.  The  injunctive  process  provides  an  effective  and  speedy  means  of  carry- 
ing out  the  intent  of  the  law  which  is  not  available  to  the  Board  at  the  present 
time." 

We  see  nothing  in  Section  67  of  Chapter  112  to  support  the 
statement  in  this  summary  that  it  is  part  of  the  "duty"  of  the 
Board  ''to  prevent  unquahfied  persons  from  practicing  optometry," 
as  stated  in  ''3b."  Like  other  boards  of  registration  in  Chapter  112 
their  functions  are  to  "protect  the  public"  by  qualifying  practi- 
tioners and  issuing  and  revoking  certificates  within  the  limitations 
of  Section  66.  They  have  no  further  powers  or  duties.  Prevention 
by  enforcement  of  criminal  penalties  is  the  function  of  the  law 
enforcement  officers  as  explained  by  the  court  in  the  Waddick 
opinion  and  the  opinion  in  Sachs  v.  Board  of  Registration  in 
Medicine,  300  Mass.  426,  which  gives  the  history  of  the  statutory 
"professional"  status  of  optometry  and  its  limitations  in  Massa- 
chusetts. Criminal  penalties  were  enforced  in  the  Houtenbrink  case, 
235  Mass.  320,  and  the  Kresge  Co.  case,  267  Mass.  145  (cited 
in  the  Waddick  opinion). 

With  the  statement  quoted  above  the  petitioners  submitted  to  us 
copies  of  the  brief  in  the  Supreme  Judicial  Court  in  the  case  here- 
inafter mentioned,  a  pamphlet  of  about  25  pages,  "The  Bulletin 
of  the  Massachusetts  College  of  Optometrists,"  and  a  similar 
"Bulletin"  of  the  School  of  Optometry  at  the  University  of  Cali- 
fornia, also  two  pamphlets  about  "optometry,"  one,  "Optometry 
and  Your  Eyes,"  issued  by  the  American  Optometric  Association, 
and  the  other,  "Your  Eyes  and  Optometry,"  issued  in  North 
Carolina, 

All  of  this  material  has  been  examined,  but  need  not  be  dis- 
cussed in  this  report. 
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The  Position  of  the  Ophthalmologists  (Oculists) 
IN  Opposition  to  H.  1854 

Statement  submitted  by  Dr.  Lawrence  R.  Dame  of  Greenfield, 
President,  New  England  Ophthalmological  Society,  and  former 
President  of  the  Massachusetts  Medical  Society: 

"May  10,  1961 

"Mr.  Frederic  J.  Muldoon,  Chairman, 

Judicial  Council  of  Massachusetts 

"Dear  Mr.  Muldoon: 

"The  New  England  Ophthalmological  Society,  by  unanimous  vote  at  its  regu- 
lar meeting  held  on  April  26,  1961  instructed  me  (as  its  president)  to  submit 
a  statement  opposing  the  proposed  granting  of  the  'right'  to  sue  in  equity 
that  is  requested  in  H.  1854. 
"The  reasons  for  this  opposition  are: 

"1.  Although  this  petition  would  ostensibly  grant  this  'right'  to  optometrists 
to  sue  opticians  it  could,  if  granted,  result  in  suits  against  the  technician 
assistants  of  physicians  who  are  specialists  in  the  diseases  of  the  human 
eye; 

"2.  This  'right,'  if  granted,  could  result  in  the  estabUshment  of  controls  over 
the  activities  of  these  technician  assistants  to  physicians  by  members  of 
a  group  who  are  not  physicians  and  who  themselves  are  licensed  only 
for  a  limited  field  of  services; 
"3.  This  'right,'  if  granted,  could  by  extended  apphcation  of  the  contained 
principle,  result  in  similar  suits  and  controls  over  the  technician  assist- 
ants of  aU  other  physicians  (whether  specialists  or  not)  by  members  of 
other  groups  who  have  been  licensed  only  for  limited  fields  of  services : 
i.e., 

"(a)     Podiatrists-chiropodists  over  the  technician  assistants  of  physi- 
cians who  are  speciaUsts  in  orthopedic  surgery; 
"(b)     Registered  laboratory  technicians  over  the  office  assistants   of 
physicians  when  electrocardiograms  are  being  taken,  when  blood 
counts  are  being  done,  when  urine  examinations  are  being  made, 
etc. 
"4.   This  'right,'  if  granted,  could  therefore  restrict  and  delay  the  prompt 
and  accurate  determination  by  physicians  of  disease  in,  and  the  institu- 
tion of  prompt  and  necessary  treatment  to,  any  of  their  patients  and 
is  certainly  not  in  the  public  welfare. 
"5.    Strict  administrative  adherence  to  the  intent  of  the  Legislature  and  to 
the  wording  of  the  General  Laws  that  pertain  to  the  activities  granted 
to  optometrists  and  opticians  would  obviate  the  need  of  such  suits  and 
would  prevent  any  interpretation  that  the  fitting  of  lenses  grants  also 
any  right  to  fit  prostheses  to  human  beings. 

"Sincerely  yours, 

"Lawrence  R.  Dame,  M.D." 
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Additional  statement  submitted  by  Dr.  Dame  on  the  problem 
of  contact  lenses: 

"Ophthalmologists  use  'contact  lenses'  in  a  very  limited  number  of  eye 
conditions  to  obtain  improvement  in  vision  that  cannot  be  obtained  with  reg- 
ular eyeglasses,  and  then  only  after  careful  evaluation  of  the  situation.  The 
careful  use  of  anesthetizing  drops  and  of  staining  material  on  the  eyeball 
is  necessary  for  that  highest  degree  of  accuracy  required  in  fitting  this  'lens' 
to  the  cornea  to  maximize  vision  and  minimize  possible  injury. 

"Actually,  as  this  'lens'  goes  beyond  the  mere  function  of  focussing  light 
rays  on  the  human  retina  to  that  of  molding  the  human  cornea,  it  becomes  a 
prosthesis.  Associated  with  this  molding  function  are  the  altered  sensibilities, 
the  altered  physiology,  the  increased  possibilities  of  surface  wounds  and  of 
infection  of  the  cornea.  In  the  interests  of  the  public  welfare  alteration  of 
the  tissues  of  the  human  eye  has,  in  Massachusetts,  always  been  granted  only 
to  those  who  meet  the  requirements  of  the  Board  of  Registration  in  Medicine. 

"Both  optometrists  and  opticians  have  interpreted  the  words  of  their 
licensure  as  allowing  them  to  fit  these  'contact  lenses'  to  the  human  eyeball, 
and  they  have  increased  their  sales  through  advertising  or  through  respond- 
ing to  the  vanity,  or  other,  interests  of  the  pubUc  beyond  the  therapeutic 
uses.  Optometrists  maintain  that  they  have  a  legal  right  to  do  this  fitting  and 
that  the  opticians  do  not. 

"Physicians  of  experience  in  this  field  doubt  that  either  group  has.  or 
■should  have,  the  unsupervised  legal  right  to  mold  eyes  with  this  prosthesis. 
Neither  group,  by  either  training  or  experience,  is  qualified  to  recognize 
existing  or  impending  disease,  to  protect  the  eye,  or  to  treat  the  complications 
that  do  follow  the  use  of  this  prosthesis.  The  increasing  occurrence  of  acute 
injury  to,  and  the  infection  of,  the  cornea  and  the  occasional  need  of  sur- 
gically removing  the  eye  as  a  result  is  increasingly  disturbing  to  physicians." 

Dr.  Stone 

At  a  meeting  of  the  Council  in  September,  Messrs.  Marsh  and 
St.  Clair  stated  the  position  in  support  of  the  bill  substantially 
as  in  brief  before  the  Supreme  Judicial  Court  in  the  Waddick 
case  and  in  the  summary,  quoted  above,  submitted  to  the  Council 
by  Mr.  Marsh  dated  May  29,  1961. 

Dr.  Dame  stated  the  position  of  the  oculists  in  opposition 
substantially  as  in  his  letter  to  Mr.  Muldoon  of  May  10,  also 
quoted  above. 

Also  present  on  the  invitation  of  the  Council  was  Dr.  William 
Stone,  Jr.,  a  practising  oculist,  the  head  of  a  research  department 
at  the  Massachusetts  Eye  and  Ear  Infirmary  that  deals  with 
artificial  eyes  and  protheses,  the  physiology  of  human  corneas  in 
health  and  disease,  and  with  contact  lenses,  and  the  head  of  clinical 
research  for  the  consolidated  Lions  Clubs. 

Dr.  Stone  described  in  some  detail  his  experience  with  eyes  and 
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''contact  lenses"  and  their  dangers  and  the  fact  that  injuries  to 
patients  from  the  use  of  contact  lenses  appeared  to  be  increasing 
as  their  sale  and  use  increased.  He  explained  and  emphasized 
their  effect  on  ''tissues"  rather  than  "light"  and  the  need  of  care- 
ful use  of  something  considered  a  drug  by  physicians  but  not  by 
the  optometrists. 

The  use  of  drugs  is  expressly  excluded  from  optometry  by  the 
statute. 

The  Expanding  Use  of  Contact  Lenses 

In  a  copyright  pamphlet  entitled  "your  EYES  and  your  OP- 
TOMETRIST," issued  by  the  "Vision  Research  Institute,,  114 
North  Pine  St.,  Wilson,  North  Carolina,"  submitted  to  the  mem- 
bers of  the  Council  by  the  petitioner,  the  following  information 
appears  under  the  title,  "The  Miracle  of  Contact  Lenses": 

''The  development  and  improvement  of  contact  lenses  by  optometrists  in 
the  last  few  years  has  been  a  significant  contribution  to  the  field  of  vision 
care.  In  1950,  there  were  only  200,000  contact  lens  wearers  in  the  entire 
nation.    Today  there  are  three  milhon,  and  the  nmnber  is  increasing  rapidly. 

"No  larger  than  a  cigarette  tip,  the  contact  lens  covers  only  part  of  the 
cornea  or  the  colored  part  of  the  eye.  It  is  held  in  place  by  a  force  known 
as  capillary  attraction,  which  is  formed  by  the  natural  tear  layer  of  the  eye 
and  the  contact  lens. 

"The  most  frequent  visual  disorders  for  which  contact  lenses  are  used  are 
nearsightedness,  distorted  vision  and  farsightedness.  However,  contact  lenses 
are  prescribed  for  a  variety  of  visual  problems  and  may  be  substituted  for 
conventional  glasses.  There  are  many  types  of  eyesight  problems  which  only 
contact  lenses  will  correct. 

"Made  of  durable,  optical-quality  plastic  they  protect  the  eyes  and  are  al- 
most unbreakable.  Like  conventional  glasses,  contact  lenses  are  made  in  many 
shades  and  colors  for  use  as  sun  glasses.   They  are  virtually  invisible. 

"Closeup  reveals  size  of  contact  lens  in  comparison  to  wearer's  fingertip. 
Made  of  modern  plastic  it  is  one-third  of  an  inch  in  diameter.  Contact  lenses 
are  prescription  ground  in  two  dozen  eye  colors  for  use  as  sun  glasses." 

Conclusion 

We  have  already  explained  that  the  problem  referred  to  us  is 
limited  to  the  question  whether  the  jurisdiction  of  the  courts 
should  be  expanded  as  proposed  in  the  bill  so  that  the  long- 
established  practice  in  Massachusetts  in  regard  to  equity  juris- 
diction recently  reaffirmed  by  the  Supreme  Judicial  Court  will  be 
changed  by  creating  an  exception  for  a  single  board  of  registration 
of  a  single  statutory  limited  profession  or  calling  selected  from  a 
number  of  other  boards  of  registrations  with  similar  limited 
functions. 
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We  oppose  the  bill  for  the  reasons  stated  by  the  Supreme  Judi- 
cial Court,  and  we  are  not  impressed  by  the  legislation  in  some 
other  states  which  was  called  to  our  attention. 

In  reporting  thus  on  the  legislative  problem  presented  by  the 
petitioning  optometrists,  we  do  not  wish  to  be  understood,  and 
we  do  not  understand  that  the  ophthalmologists  wish  to  be  under- 
stood, as  disparaging  or  underestimating  the  extensive  and  helpful 
work  of  optometrists  or  of  their  "board  of  registration"  within 
their  limited  statutory  field  in  Massachusetts.  We  simply,  after 
studying  the  statutes  and  decisions  as  requested,  disagree  with 
the  proposal  referred  to  us. 


H.  1815— PROVIDING  THAT  UNLAWFUL  OPERATION  OF 

A  MOTOR  VEHICLE  RESULTING  IN  THE  DEATH 

OF  A   PERSON   WITHIN   ONE   YEAR   SHALL 

BE  PUNISHABLE  BY  IMPRISONMENT 

OR  FINE  OR  BOTH 

(Referred  hy  Resolves,  Chapter  61) 

1  Chapter  90  of  the  General  Laws  is  hereby  amended  by  insert- 

2  ing  after  section  24A,  as  appearing  in  the  Tercentenary  Edition, 

3  the  following  new  section: — 

4  Section  2Jf.B.     Whoever  drives  a  motor  vehicle  in  violation  of 

5  the  law  and  as  a  proximate  result  of  such  unlawful  operation  a 

6  person  is  injured  and  dies  as  a  result  of  such  injuries  within  one 

7  year,  shall  be  punished  by  imprisonment  in  the  Massachusetts 

8  correctional  institution,  Walpole  for  not  more  than  five  j^ears, 

9  by  imprisonment  in  the  house  of  correction  for  not  more  than 

10  two  and  one  half  years,  or  by  a  fine  of  not  less  than  one  hundred 

11  dollars  nor  more  than  one  thousand  doUars,  or  by  both  imprison- 

12  ment  and  fine. 

This  is  the  3rd  reference  and  discussion  of  this  subject  matter. 

We  do  not  recommend  the  bill. 

We  respectfully  call  attention  to  the  fact  that  in  1958  following 
a  tragic  accident  in  Haverhill  resulting  in  the  death  of  a  child 
the  Council  was  requested  by  the  legislature  to  report  on  "the 
operation  of  motor  vehicles,  especially  with  reference  to  the  penal- 
ties for  manslaughter  and  other  offences  causing  death  or  injury." 
The  Council's  report  appears  on  pages  8-15  of  the  34th  report  and 
a  substantial  part  of  that  report  was  repeated  in  1960  in  connec- 
tion with  a  bill  relative  to  driving  so  as  to  endanger  referred  to 
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US  and  discussed  in  the  36th  report,  pages  42-46.   H.  1815  is  within 
the  field  of  that  discussion. 

We  now  have  three  different  statutory  crimes  of  causing  death 
— first,  the  common  law  crime  of  first  degree  murder,  also  defined 
by  statute  and  specified  penalty  (see  G.L.  265,  §§  1  and  2); 
second,  murder  in  the  second  degree  defined  with  penalty  in  sec- 
tions 1  and  2;  and  third,  the  common  law  crime  of  manslaughter 
also  covered  by  statute  in  section  13  with  penalty. 

H.  1815  now  proposes  a  4th  statutory  crime  of  causing  death 
by  a  wholesale  arbitrary  increased  penalty  for  every  one  who  in 
any  way  "drives  a  motor  vehicle  in  violation  of  the  law"  followed 
''as  a  proximate  result"  by  death  ''within  one  year,"  and  while 
not  defining  it  as  "manslaughter"  provides  a  penalty  similar  to 
that  for  "manslaughter"  but  reducing  the  maximum  penalty  from 
20  years  to  five,  and  providing  a  minimum.  Now  just  what  does 
all  this  mean? 

The  present  criminal  statute  applicable  to  a  person  who  (in 
the  words  of  H.  1815)  "drives  a  motor  vehicle  in  violation  of  law" 
is  subsection  (2)  (a)  of  section  24  of  G.L.  Chapter  90,  which  reads 
as  follows: 

Subsection  (2)  (a).  Whoever  upon  any  way  or  in  any  place  to  which  the 
pubhc  has  a  right  of  access  operates  a  motor  vehicle  recklessly  or  operates 
such  a  vehicle  negligently  so  that  the  lives  or  safety  of  the  public  might  be 
endangered,  or  upon  a  bet  or  wager  or  in  a  race,  or  whoever  operates  a  motor 
vehicle  for  the  purpose  of  making  a  record  and  thereby  violates  any  provision 
of  section  seventeen  of  any  regulation  under  section  eighteen,  or  whoever  with- 
out stopping  and  making  known  his  name,  residence  and  the  register  number 
of  his  motor  vehicle  goes  away  after  knowingly  colliding  with  or  otherwise 
causing  injury  to  any  other  vehicle  or  property,  or  whoever  uses  a  motor 
vehicle  without  authority  knowing  that  such  use  is  unauthorized  or  whoever 
loans  or  knowingly  permits  his  license  to  operate  motor  vehicles  to  be  used 
by  any  person,  or  whoever  makes  false  statements  in  an  application  for  such 
a  hcense  or  falsely  impersonates  the  person  named  in  such  an  application  or 
procures  such  false  impersonation  whether  of  himself  or  of  another,  or  who- 
ever in  an  application  for  registration  of  a  motor  vehicle  or  trailer  gives  as 
his  name  or  address  or  the  place  where  such  vehicle  is  principally  garaged  a 
false  name,  address  or  place,  shall  be  punished  by  a  fine  of  not  less  than  twenty 
nor  more  than  two  hundred  dollars  or  by  imprisoimient  for  not  less  than  two 
weeks  nor  more  than  two  years,  or  both ;  and  whoever  operates  a  motor  vehicle 
upon  any  way  or  in  any  place  to  which  the  pubhc  has  a  right  of  access  and, 
without  stopping  and  making  known  his  name,  residence  and  the  register  num- 
ber of  his  motor  vehicle,  goes  away  after  knowingly  colliding  with  or  otherwise 
causing  injury  to  any  person  shall  be  punished  by  imprisonment  for  not  less 
than  two  months  nor  more  than  two  years.  A  summons  may  be  issued  instead 
of  a  warrant  for  arrest  upon  a  complaint  for  a  violation  of  any  provision  of 


72  JUDICIAL  COUNCIL  P.D.  144 

this  paragraph  if  in  the  judgment  of  the  court  or  justice  receiving  the  com- 
plaint there  is  reason  to  believe  that  the  defendant  will  appear  upon  a  summons. 

Here  in  one  section  are  10  separate  crimes  for  unlawful  driving 
with  varying  separate  penalties. 

In  our  previous  discussions  in  the  34th  and  36th  reports  we 
pointed  out  that  no  specific  proposal  for  legislation  was  men- 
tioned in  the  resolve  but  some  members  of  the  legislature  and 
various  public  officials  and  others  were  reported,  repeatedly,  in 
the  press,  as  favoring  more  severe  penalties,  suggesting  that  the 
courts  were  too  lenient,  suggesting  greater  money  penalties  and 
favoring  an  investigation.  After  the  passage  of  the  resolve  the 
Council  received  the  following  suggestion  from  Gen.  Whitney, 
then  the  Commissioner  of  Public  Safety: 

"Convictions  for  manslaughter  in  such  cases  are,  as  you  know,  few  and  far 
between. 

"My  thought  on  this  subject  is  that  where  there  is  a  conviction  for  driving 
to  endanger  or  for  reckless  driving  and  a  fatality  occurred  as  a  result  of  such 
driving,  a  jail  sentence  of  six  months  or  more  should  be  mandatory.  Further- 
more, the  court  should  have  no  power  to  suspend  the  sentence  in  such  a  case. 
"This  change  is  put  forward  with  the  idea  in  mind  that  it  might  well  prove 
to  be  an  effective  step  in  the  reduction  of  our  accident  rate  in  the  Common- 
wealth." 

This  suggestion  of  a  mandatory  jail  sentence  as  a  deterrent  for 
driving  "under  the  influence"  of  liquor  or  recklessly  or  driving  to 
endanger  was  similar  to,  but  less  drastic  than,  H.  1815  (now 
before  us).  From  our  previous  discussion  we  think  the  following 
quotations  are  needed  to  get  the  problem  in  perspective. 

"Under  modern  conditions  Americans  want  automobiles,  and  most  of  them 
need,  or  think  they  need  them,  if  they  can  get  them.  A  motor  vehicle  is  a 
dangerous  modern  machine  succeeding  the  earher  and  less,  but  still,  dangerous 
'horse  and  buggy,'  as  the  customary  instrument  of  travel  on  the  highways.  It 
is  to  some  extent  'dangerous,'  especially  in  the  hands  of  unskilled  operators,  to 
operate  one  at  all.  In  view  of  the  inevitable  possibilities  of  unforeseen  acci- 
dents, even  the  most  careful  operators  (and  it  is  true  of  pedestrians  also)  live 
in  a  world  which  is  becoming  more  'dangerous'  all  the  time,  but  that  is  simply 
a  modern  condition  of  life  that  has  to  be  faced  and  accepted  as  the  starting 
point  of  our  study. 

"Where  does  law  enter  the  picture?  Obviously  the  law  must  accept  the  use 
of  dangerous  machines  on  the  highways  as  not  legally  'dangerous'  unless  and 
until  such  use  by  somebody  becomes  more  than  ordinarily  'dangerous,'  just  as 
it  was  obliged  to  do  with  the  'horse  and  buggy.'  So  the  law  steps  in  at  that 
point.  We  all  know,  not  only  from  observing  other  people  but  by  observing 
our  own  behavior,  that  there  are  degrees  of  danger  in  our  dangerous  world. 
These  introductory  remarks  may  seem  so  elementary  as  to  be  unnecessary, 
but  we  believe  the  study  we  are  asked  to  make  must  begin  with  them  if  it  is 
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to  make  sense  in  the  motor  vehicle  world  of  today  when  cars  dominate  life 
in  so  many  directions.  A  sentimental  approach  to  the  inevitable  tragedies 
will  get  us  nowhere. 

"This  brings  us  to  the  administration  of  the  law  as  it  is  and  the  question 
whether  the  courts  are  too  lenient  in  unposing  the  existing  penalties.  Here 
we  must  remember  that  the  fact  that  an  accident  happens  resulting  in  death 
or  injury  does  not  mean  that  a  particular  individual  is  responsible  in  a  civil 
or  in  a  criminal  proceeding.  In  Reardon  v.  Boston  El.  Ry.,  247  Mass.  124, 
Chief  Justice  Rugg  said  (p.  126) : 

"  'The  mere  occurrence  of  the  collision  on  the  highway  was  no  evidence  of 
the  neghgence  of  the  defendant.    This  is  the  rule  of  our  own  cases.' 

"About  a  dozen  cases  are  cited.  The  fault  must  be  proved  in  each  case  to 
the  court  or  jury  and  the  facts  and  evidence  may  differ.  A  child  may  sud- 
denly run  in  front  of  a  car  driven  by  the  most  careful  driver.  There  may  be 
a  sudden  glare  preventing  sight.  All  kinds  of  unexpected  things  may  happen 
suddenly  to  careful  drivers  because  of  the  behavior  of  a  pedestrian  or  some- 
body or  something  which  cannot  be  avoided.  Judges  and  juries  have  to  hear 
the  evidence  and  decide  about  such  things.  Surely  we  would  not  have  it  other- 
wise; and  if  there  is  evidence  of  fault  the  court  has  to  decide  how  much  fault 
before  imposing  sentence.  That  is  why  the  legislature  has  made  the  penalties 
flexible.  Would  we  have  it  otherwise?  In  the  thousands  of  accidents  that 
come  before  the  court,  of  course,  some  mistakes  of  judgment  may  occur.  No 
law  can  prevent  that.   Everybody  makes  mistakes  sometime." 

"The  Meaning  of  a  Criminal  Statute 

"There  is  another  fact  to  be  remembered  in  connection  with  the  statute 
above  quoted  about  operating  a  car  'negligently  so  that  the  lives  or  safety 
of  the  public  might  be  endangered.'  It  has  been  called  to  our  attention  that 
there  have  been,  and  still  are,  marked  differences  of  opinion  and  practice  as  to 
its  meaning. 

"Returning  to  our  introductory  discussion,  we  have  pointed  out  that  under 
the  dangerous  conditions  of  our  automobile  necessities  for  travel  'the  law  must 
accept  the  use  of  dangerous  machines  on  the  highways  as  not  legally  'dan- 
gerous' unless  and  until  such  use  by  somebody  becomes  more  than  ordinarily 
'dangerous.' 

"In  the  Wisconsin  Law  Review  for  March  1958  (at  p.  210)  this  is  explained 
as  follows: 

"  'The  primary  function  of  the  ordinary  negligence  concept  is  determining 
whether  a  person  should  be  required  to  pay  damages.  The  function  of  the 
negligence  concept  in  the  criminal  law  is  in  determining  the  sort  of  conduct 
which  is,  although  inadvertent,  sufficiently  dangerous  to  warrant  criminal 
sanction.  Since  the  emphasis  is  upon  the  conduct  it  follows  that  the  distinction 
should  be  based  upon  the  dangerousness  of  the  conduct;  that  is,  the  conduct 
must  contain  a  greater  risk  of  harm  than  is  necessary  to  form  a  basis  for  tort 
liability  only.' 

"When  our  statute  is  approached  in  this  way  we  think  its  criminal  meaning 
is  clear  on  its  face. 
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"We  think  closer  thinking  about  the  nature  and  interpretation  of  the 
criminal  offense  may  relieve  the  courts  of  the  criticism  of  'leniency'  by  demon- 
strating the  purpose  on  the  face  of  the  statute  to  provide  the  existing  serious 
penalties  only  for  aggravated  dangerous  operation — aggravated  beyond  the 
basis  of  a  civil  suit  for  damages.  Even  then,  justice,  obviously,  wiU  require 
proof  beyond  the  mere  fact  of  a  death  or  injury  from  an  accident,  the  mere 
occurrence  of  which  proves  nothing  without  evidence  of  fault  and  when  distinc- 
tions in  the  law  exist,  even  in  a  civil  case,  as  Chief  Justice  Rugg  stated  flatly 
in  Altman  v.  Aronson,  231  Mass.  588,  at  p.  593,  'a  party  has  a  right  to  insist 
that  the  jury  be  instructed  in  conformity  to  them.'  See  also  Tompkins  v. 
Pratt,  1958  Advance  Sheets  131-2,  where  the  case  is  cited  in  connection  with 
the  evidence.  This  rule,  obviously,  apphes  with  even  greater  force  in  a  criminal 
proceeding. 

"Turning  now  to  the  suggestions  of  more  frequent  charges  of  manslaughter 
and  for  increased  penalties. 

"1.  Manslaughter — it  is  a  common  law  crime  of  homicide  in  circumstances 
less  deliberate  than  2nd  degree  murder.  It  is  not  confined  to  motor  vehicles 
and  not  defined  by  statute,  but  the  penalty  by  G.  L.  Chapter  265  is: 

"  'Section  13.  Whoever  commits  manslaughter  shall  be  punished  by  impris- 
onment in  the  state  prison  for  not  more  than  twenty  years  or  by  a  fine  of  not 
more  than  one  thousand  dollars  and  imprisonment  in  jail  for  not  more  than 
two  and  one-half  years.' 

"It  may  consist  of  causing  death  by  any  means  with  an  automobile,  a  rail- 
road train,  or  anything  else  from  beating  with  a  club  to  starving  one's  wife  by 
failing  to  feed  her.  (See  forms  of  indictment  in  G.  L.  Chapter  277.)  For  what 
seem  to  us  obvious  reasons,  as  pointed  out  by  the  letter  of  Gen  Whitney,  a 
charge  of  manslaughter  is  not  often  made  by  a  prosecuting  officer  or  grand 
jury  in  motor  accidents  as  a  matter  of  judgment  on  the  facts  and  strength  of 
the  evidence. 

"2.  Driving  'recklessly'  is  a  separate  offense  in  the  same  paragraph  and 
subject  to  the  same  flexible  penalty  as  driving  'negligently  so  that  the  public 
might  be  endangered.'  While  the  two  offenses  may  be  combined  in  the  facts, 
obviously  the  word  'recklessly'  is  more  culpable  and  harder  to  prove  than 
'negligently  so  that.'  It  is  a  question  of  state  policy  whether  the  penalty  for 
'reckless'  driving  should  be  increased  when  it  results  in  death  or  injury  and  if 
so  how  much.  As  already  indicated,  the  penalties  are  now  severe. 

"3.    Driving  'under  the  influence'  raises  the  same  question  of  polic3^ 

"4.  Finally,  operating  'negligently  so  that,'  an  offense  the  meaning  of  which 
is  variously  and  ill  advisedly  interpreted,  as  already  explained. 

"These  last  two  offenses  are  the  most  common  criminal  charges  and  the 
statutory  maximum  penalties  are  already  severe  if  and  when  imposed." 

It  should  also  be  noticed  that  it  is  often  stated  at  the  bar  that 
criminal  proceedings  for  some  motor  vehicle  offenses  are  sought 
not  to  secure  punishment  but  to  get  a  conviction  as  a  basis  for  a 
settlement  of  civil  damages. 
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With  all  these  varied  offenses,  uncertainties,  possible  mistakes 
of  judgment,  misunderstanding  of  traffic  facts,  perjury,  or  near 
perjury  from  poor  or  colored  memory  of  witnesses,  especially  after 
long  delays  in  trials  because  of  congested  dockets,  H.  1815  would 
apply  to  every  conviction  of  anything  listed  in  subsection  (2)  (a) 
of  section  24  of  chapter  90,  a  blanket  2nd  degree  manslaughter 
penalty  in  case  of  death  within  a  year  with  all  the  added  uncertain- 
ties and  difficulties  of  proof  of  "proximate  result"  of  an  injury. 

For  these  reasons  we  oppose  H.  1815,  but  renew  our  recom- 
mendation of  the  rephrasing  of  the  clause  as  to  driving  to  en- 
danger as  reported  by  the  Judiciary  Committee  and  passed  by  the 
House  as  H.  3019  (of  1961),  reading  as  follows: 

DRAFT  ACT 

1  Paragraph  (2)   (a)  of  section  24  of  chapter  90  of  the  General 

2  Laws,  as  amended  by  section  1  of  chapter  230  of  the  acts  of  1937, 

3  is  hereby  further  amended  by  striking  out,  in  hnes  4  and  5,  the 

4  words  "neghgently  so  that  the  hves  or  safety  of  the  pubhc  might 

5  be  endangered"  and  inserting  in  place  thereof  the  words :  —  so 

6  dangerously  under  the  circumstances  that  he  should  be  conscious 

7  that  he  is  unreasonably  endangering  the  lives  or  safety  of  the 

8  public,  —  so  as  to  read  as  follows:  —  (2)  (a)  Whosoever  upon  any 

9  way  or  in  any  place  to  which  the  public  has  a  right  of  access 

10  operates  a  motor  vehicle  recklessly,  or  operates  such  a  vehicle 

11  so  dangerously  under  the  circumstances  that  he  should  be  con- 

12  scious  that  he  is  unreasonably  endangering  the  lives  or  safety  oj 

13  the  -public. 


THIRTEEN  EMINENT  DOMAIN  BILLS 

(Referred  by  Resolves,  Chapters  12  and  15) 

Background  of  the  Law  of  Eminent  Domain 

In  order  to  bring  these  various  problems  into  perspective,  a 
brief  account  of  the  nature  and  history  of  the  relation  of  the  gov- 
ernment to  the  individual  citizen  may  be  helpful.  As  usual  in 
examining  broad  matters  with  a  long  history,  we  find  opinions  of 
Chief  Justice  Shaw  and  his  Court  between  1830  and  1860  in  the 
formative  background,  supplemented  in  this  matter  by  an  article 
by  James  B.  Thayer  in  1856  in  "The  Monthly  Law  Reporter" 
Vol.  19  (new  series  Vol.  9)  pp.  241-262  and  301-325. 

In  Inhabitants  of  Springfield  v.  Conn.  River  R.R.  Co.,  4  Cush. 
63  at  p.  71,  Chief  Justice  Shaw  said: 
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"The  power  of  eminent  domain  is  a  high  prerogative  of  sovereignty  founded 
upon  pubHc  exigency  ...  to  which  all  minor  considerations  must  yield,  and 
which  can  only  be  limited  by  such  exigency." 

But  the  method  of  exercising  this  power  is  expressly  limited  by 
the  10th  article  of  the  Bill  of  Rights  which  provides  the  individual 
citizen  with  a  right  against  the  sovereign  state  as  follows : 

"Whenever  the  public  exigencies  require  that  property  of  any  individual 
should  be  appropriated  for  public  uses,  he  shall  receive  a  reasonable  com- 
pensation therefor." 

The  interpretation  and  application  of  these  constitutional  words 
to  particular  facts  have  been  discussed  in  many  cases  since  1780 
(see  notes  in  the  annotated  editions  of  the  General  Laws  (Chapter 
79)  ).  In  substance  the  legal  result  is  that  the  owner  is  entitled  to 
compensation  for  direct  taking  of  specific  property,  but  compensa- 
tion for  ''consequential"  damage  (such  as  moving  cost,  relocation 
cost,  loss  of  business,  good  will,  etc.)  is  not  required  by  the  Con- 
stitution. However,  such  losses,  within  reasonable  limits,  may  be 
provided  for  by  the  legislature  as  a  matter  of  financial  policy  if 
considered  advisable  in  the  public  interest.  As  stated  by  Mr.  Jus- 
tice Ronan  in  United  States  Gypsum  Co.  v.  Mystic  River  Bridge 
Authority,  329  Mass.  130  (at  p.  137) : 

"The  Legislature,  ...  is  not  limited  in  providing  compensation  to  damages 
which  the  landowner  is  entitled  to  receive  as  a  matter  of  constitutional  right 
but  may  extend  compensation  to  instances  where  an  exercise  of  eminent  do- 
main would  result  in  a  real  hardship  to  one  whose  property  has  been  damaged 
or  injured  if  he  were  deprived  of  compensation." 


H.  461— FOR  THE  RELIEF  OF  DISPLACED 

SMALL  BUSINESSES 

(Referred  by  Resolves,  Chapter  12) 

Section  1.  Any  person  or  corporation  which  is  displaced  from  any  area 
which  is  taken  by  eminent  domain  under  the  urban  development  acts  or 
similar  clearance  plans,  and  who  has  operated  a  business  in  such  area  for  one 
or  more  years  prior  to  the  taking  of  such  area,  shall  be  compensated  for  the 
loss  of  such  business  which  may  result  from  such  takings. 

Section  2.  Compensatory  damages  shall  be  allowed  for  the  fair  value  of 
such  business,  the  loss  thereof,  including  good  will,  and  the  damages  shall  be 
determined  in  the  same  manner  as  in  the  taking  of  real  estate  by  eminent 
domain. 

Section  3.  This  act  shall  apply  to  every  category  of  business  in  such  area, 
excepting  such  corporations  which  own  and  operate  more  than  one  similar 
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business  in  any  other  area  of  the  same  city  or  town  or  have  more  than  two 
branches  of  said  business  within  the  commonwealth. 

The  following  statement  was  submitted  by  the  petitioner  in 
support  of  the  bill: 

"Since  so  much  hardship  is  endured  by  estabhshed  businesses  which  are 
forced  either  to  re-locate  or  to  go  out  of  business,  some  measure  of  assistance 
should  be  provided  by  law.  Such  provision  is  not  without  precedent.  I  refer 
you  to  the  Metropolitan  Water  Act  of  1895  wherein  a  large  portion  of  the 
Town  of  West  Boylston  was  taken  by  eminent  domain  for  water  supply  pur- 
poses. Not  only  was  compensation  provided  where  the  land  was  actually 
taken,  but  also  to  continguous  owners  whose  business  decreased  in  value.  The 
constitutionality  of  this  Act  was  settled  in  the  following  cases: 

Whiting  V.  Commonwealth,  196  Mass.  468  and 

Earle  v.  Commonwealth,  180  Mass.  579." 

We  do  not  recommend  the  bill. 

While  we  appreciate  with  sympathy  the  indirect  hardships  which 
may  result  from  takings,  there  being  no  constitutional  require- 
ment for  such  extended  compensation,  this  proposal  to  extend  it 
by  legislation,  in  view  of  the  great  increase  in  takings,  would  seem 
to  involve  enormously  increased  public  cost  affecting  the  financial 
policy  of  the  Commonwealth  and  its  subsidiary  branches  of  the 
extent  of  which  we  have  no  available  sources  of  adequate  informa- 
tion. 


H.  2164— TO  PROVIDE  WITHIN  THE  COMMONWEALTH 
OF  MASSACHUSETTS,  A  SYSTEM  OF  RELOCATION  AS- 
SISTANCE  TO   THOSE   PERSONS   OR   BUSINESS   FIRMS 
DISPLACED  BY  EMINENT  DOMAIN  OR 
ANY  PUBLIC  ACTION 
(Referred  by  Resolves,  Chapter  15) 

1  Section    1.   The    commonwealth    of    Massachusetts    shall    es- 

2  tablish  a  system  for   the  provision   of  relocation  assistance   to 

3  those  persons  or  business  firms  displaced  as  a  result  of  taking  by 

4  eminent  domain  or  any  public  action  by  the  commonwealth,  or 

5  by  any  public  authority. 

1  Section  2.   This  same  relocation  system  shall  be  responsible 

2  for  assisting  the  local  community  in  its  attempts  to  provide  safe, 

3  decent,  sanitary  dwellings  or  business  locations  which  are  not 

4  less  desirable  in  regard  to  public  and  commercial  utihties,  and  at 

5  rents  and  prices  within  the  financial  means  of  the  families  or 

6  businesses  displaced,  and  further,  shall  develop   procedures  for 


78  JUDICIAL  COUNCIL  P.D.  144 

7  informing  families  of  the  relocation  assistance  to  be  provided,  as 

8  well  as  anticipate  special  relocation  problems  involving  foreign 

9  born,  elderly  persons,  welfare  cases,  and  the  like,  and  to  work 

10  out  with  these  families  and  businesses,  solutions  to  their  reloca- 

11  tion   problems,  caused  by   the  same  public  action  hereinbefore 

12  mentioned. 

We  do  not  recommend  this  bill  for  the  same  reason  stated  in 
regard  to  H.  461. 


H.  995— PROVIDING  FOR  PAYMENT  OF 

MOVING  COSTS  OF  TENANTS  WHO  ARE 

DISPOSSESSED  BY  LAND  TAKINGS 

(Rej erred  by  Resolves,  Chapter  15) 

Section  6  of  chapter  79  of  the  General  Laws,  as  appearing  in  the  Tercen- 
tenary Edition,  is  hereby  amended  by  adding  at  the  end  of  the  first  sentence 
the  following  words: — ,  and  shall  award  the  reasonable  costs  of  moving  to 
tenants  of  dwelling  houses  that  have  been  taken  under  the  provisions  of  this 
chapter. 

We  do  not  recommend  this  bill.  It  raises  the  same  question  of 
financial  policy  and  uncertain  increased  costs  as  H.  461  and 
H.  2164. 

If  a  ''tenant"  is  a  lessee  under  a  not  uncommon  agreement  that 
damages  from  a  taking  will  belong  to  the  lessor  such  a  problem 
may  not  arise. 


H.  1014— TO  PROVIDE  MOVING  EXPENSES  FOR 

PERSONS  WHOSE  PREMISES  ARE 

TAKEN  BY  PUBLIC  AUTHORITY 

(Rej erred  by  Resolves,  Chapter  15) 

1  Upon  the  taking  by  eminent  domain  by  the  commonwealth, 

2  or  by  any  public  authority,  provisions  shall  be  made  for  allow- 

3  ance  of  moving  expenses  for  occupants  of  such  premises  which 

4  shall  be  taken  and  who  shall  be  caused  to  be  removed  thereby. 

5  Such  allowances  for  moving  shall  not  exceed  three  hundred  dol- 

6  lars  for  removal  from  a  dwelling  house,  nor  three  thousand  dol- 

7  lars  for  removal  from  commercial  or  industrial  property. 

8  This  act  shall  be  made  retroactive  to  January  first,  nineteen 

9  hundred  and  fifty-nine. 

We  do  not  recommend  the  bill.   The  same  question  of  financial 
policy  is  involved  modified  partly  by  specified  limitations. 
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H.  2161— TO  PROVIDE  WITHIN  THE  COMMONWEALTH 

OF  MASSACHUSETTS  A  SYSTEM  OF  PAYMENTS  TO 

THOSE  PERSONS  DISPLACED  BY  EMINENT 

DOMAIN  OR  ANY  PUBLIC  ACTION 

(Referred  by  Resolves,  Chapter  15) 

1  The   commonwealth   of  Massachusetts   shall  provide   to   those 

2  families  displaced  as  a  result  of  taking  by  eminent  domain  or 

3  any  public  action  by  the  commonwealth,  or  by  any  public  au- 

4  thority,  an  allowance  for  moving  expenses. 

5  Such  allowance  for  moving  expenses  shall  not  exceed  one  hun- 

6  dred  dollars  for  removal  from  a  dweUing  house.    This  act  shaU 

7  be  made  retroactive  to  January  first,  nineteen  hundred  and  sixty- 

8  one. 

We  do  not  recommend  the  bill  for  the  same  reason  applicable 
to  H.  1014,  although  limited  to  ''families  displaced"  (line  2)  in  "a 
dwelling  house"  (line  6). 


H.  462— TO  REQUIRE  THE  PAYMENT  OF  MORTGAGES 
UPON  TAKING  BY  EMINENT  DOMAIN 

(Referred  by  Resolves,  Chapter  16) 

1  Section  1.    Wherever   a   city   or   town    or    other   public    au- 

2  thority  shall  take  title  to  real  estate  by  eminent  domain  upon 

3  which  real  estate  there  are  existing  valid  mortgages,  said  city, 

4  town  or  public  authority  shall,  upon  taking  thereof,   pay  and 

5  discharge   said   mortgage   or   mortgages,   subsequently    deducting 

6  such  payments  from  the  damages  which  may  be  awarded  to  the 

7  owner  of  the  equity  in  said  real  estate. 

1  Section  2.   In  the  event  that  said  city,  town  or  public  au- 

2  thority  shall  elect  not  to  discharge  said  mortgage  or  mortgages, 

3  it  shall  then  be  liable  for  the  interest  payments  on  said  mortgage 

4  or  mortgages  which  shall  accrue  after  the  date  upon  which  it 

5  has  taken  title  thereto.    If,  however,  upon  settlement  of  dam- 

6  ages,   whether   by   negotiation   or   adjudication,   it   shall   appear 

7  that   the   mortgage   indebtedness   exceeded   the   amount    of   the 

8  settlement,  the  city,  town  or  public  authority  shall  not  be  liable 

9  for   payment   of   either   principal   or   interest   in   excess   of   the 
10  amount  of  said  settlement. 

We  do  not  recommend  this  bill.    Sections  32  and  33  of  G.  L. 
chapter  79  seem  to  cover  the  matter  of  mortgages  adequately  in 
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practice,  but  this  bill,  by  section  1,  would  require  payment  of  a 
mortgage  "upon  taking"  before  any  award  (see  line  4)  and,  by 
section  2  would  allow  the  taking  authority  to  decide  not  to  dis- 
charge the  mortgage  but  to  carry  it  until  settlement  "by  nego- 
tiation or  adjudication"  (see  line  6). 

The  financial  soundness  of  this  bill  is  also  questionable.  If  the 
mortgage  is  not  discharged,  the  taking  party  is  liable  "for  the  in- 
terest payments  on  said  mortgage  or  mortgages  which  shall  accrue 
after  the  date  upon  which  it  has  taken  title  thereto."  This  would 
mean  that  the  taking  authority  had  to  pay  the  going  rate  on  the 
mortgage,  which  might  be  a  good  deal  more  than  legal  interest. 
Further,  if  the  taking  authority  pays  and  discharges  the  mortgage, 
and  the  final  amount  of  damages  is  less  than  the  amount  of  the 
mortgage  thus  paid  the  taking  authority  is  left  with  a  claim  against 
the  mortgagee  which  might  not  be  collectible. 

We  oppose  this  bill,  because  its  provisions  would  cause  adminis- 
trative complications  and  confusion,  and  because  its  financial 
soundness  is  questionable. 


H.  1346— AN  ACT  AFFECTING  PRO  TANTO  PAYMENTS 

(Referred  by  Resolves,  Chapter  15) 

1  Section   39    of   chapter    79    of    the    General    Laws    is    hereby 

2  amended  by  adding  the  following  paragraph: — 

3  Whenever  a  petition  for  damages  has   been  filed  under  this 

4  chapter,  the  body  politic  or  corporate  may  file  as  a  part  of  its 

5  pleadings  a   copy  of  any   offer  made  under  this  section.    Such 

6  filings,   together  with  a  constable's   return   that  the   original  of 

7  said  offer  was  delivered  to  the  petitioner's  attorney  of  record, 

8  shall  be  conclusive  proof  that  such  an  offer  was  made  as  stated 

9  in  said  constable's  return. 

We  do  not  recommend  this  bill.  We  do  not  think  such  an  offer 
if  made  should  be  part  of  the  "pleadings"  so  that  it  would  be  read 
to  a  jury  and  as  the  title  of  the  bill  reads  "affecting  pro  tanto  pay- 
ments" and  the  bill  does  not  refer  to  such  payments,  it  seems  to 
have  no  meaning.  It  refers  only  to  "any  offer  made"  under  Section 
39  which  relates  only  to  "settlements"  and  not  to  pro  tanto  offers 
made  or  Section  8A  inserted  by  Section  3  of  Chapter  626  of  the 
Acts  of  1959. 
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H.  1591— RELATIVE  TO  DAMAGES  IN  LAND 
TAKINGS  FOR  PUBLIC  PURPOSES 

(Rej erred  by  Resolves,  Chapter  15) 

1  Section  6  of  chapter  79  of  the  General  Laws  is  hereby  amended 

2  so  as  to  read  as  follows: — 

3  Section  6.   When  a  taking  is  made  on  behalf  of  the  common- 

4  wealth,  or  of  a  county,  city,  town  or  district,  the  board  or  au- 

5  thority  by  whom  the  taking  is  made  shall,  at  the  time  when  an 

6  order  of  taking  is   adopted,   award   the   damages   sustained   by 

7  persons  in  their  property  by  reason  of  such  taking.   In  deter min- 

8  ing  such  damages,  the  said  board  shall  include,  as  one  element 

9  of  the  damage,  any  loss  of  rental  sustained  for  a  period  of  three 

10  years  prior  to  the  said  taking.    Such  damages  shall  be  paid  by 

11  the  body  pohtic  or  corporate  on  behalf  of  which  the  taking  was 

12  made,  unless  other  provision  is  made  by  law;  but  when  a  taking 

13  is  made  for  the  purposes  of  a  highway  or  town  way,  or  of  a  ditch 

14  or  drain  for  draining  the  same,  or  for  the  purpose  of  abolishing 

15  a  grade  crossing  under  chapter  one  hundred  and  fifty -nine  the 

16  amount  awarded  shall  not  be  payable  until  entry  is  made  upon 

17  the  land  within  the  limits  of  the  taking,  or  possession  thereof  is 

18  taken  for  the  purpose  of  constructing  such  way,  ditch  or  drain 

19  or  for  abolishing  such  grade  crossing. 

We  do  not  recommend  the  bill. 

We  think  that  damages  should  be  based  on  value  at  the  time  of 
taking  and  that  prior  losses  of  rent  should  not  be  added  as  pro- 
posed. 


H.  1862— RELATIVE  TO  LAND  TAKINGS  AND  PROVIDING 

THAT  OFFERS  IN  SETTLEMENT  OR  PRO  TANTO  FOR 

SUCH  TAKINGS  SHALL  BE  MADE  WITHIN  THIRTY 

DAYS  AFTER  THE  RIGHT  TO  DAMAGES  FOR 

SUCH  TAKINGS  HAS  BECOME  VESTED 

(Referred  by  Resolves,  Chapter  15) 

1  Section  8A  of  chapter  79  of  the  General  Laws,  inserted  by 

2  section  3  of  chapter  626  of  the  acts  of  1959,  is  hereby  amended 

3  by  striking  out  the  first  sentence  and  inserting  in  place  thereof 

4  the  following  sentence: —  A  board  of  officers  who  have  made  a 
0  taking  under  this  chapter  may  at  any  time  after  the  right  to 

6  damages  for  such  taking  has  become  vested,  and,  if  so  requested 

7  by  a  person  entitled  to  damages  at  any  time  after  the  right  to 
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8  damages  has  become  vested,  shall  before  the  expiration  of  thirty 

9  days  after  the  right  to  damages  vested  or,  in  the  case  of  a  request 

10  made  more  than  thirty  days  after  the  right  to  damages  vested, 

11  before  thirty  days  after  such  request,  offer  in  writing  to  every 

12  person  entitled  to  damages  on  account  of  such  taking,  a  reason- 

13  able  amount  which  such  board  is  willing  to  pay  either  in  settle- 

14  ment  under  section  thirty-nine  of  all  damages  for  such  taking, 

15  with  interest  thereon  and  taxable  costs,  if  any,  or  as  a  payment 

16  pro  tanto  which  may  be  accepted  and  collected  forthwith  with- 

17  out  prejudice  to  or  waiver  or  surrender  of  any  right  to  claim  a 

18  larger  sum  by  proceeding  before  an  appropriate  tribunal,  but 

19  subject  to  the  obligation  imposed  by  this  section  to  refund  an 

20  amount  equal  to  the  difference  between  such  payment  and  the 

21  damages  subsequently  assessed  by  such  tribunal  if  such  offer  is 

22  accepted  as  a  payment  pro  tanto  and  such  payment  shall  prove 

23  to  be  in  excess  of  the  damages  subsequently  assessed  by  such 

24  tribunal. 

Section  8A  of  chapter  79  as  to  pro  tanto  payment  inserted  by- 
chapter  626  of  1959  resulted  from  a  recommendation  of  the  Ju- 
dicial Council  in  its  33rd  report  for  1957. 

We  do  not  recommend  this  bill.  It  strikes  out  the  first  sentence 
of  section  8A  and  proposes  to  require  pro  tanto  offers  to  be  made 
within  "thirty  days"  (see  lines  8,  10  and  11)  instead  of  9  months 
without  a  request  and  six  months  after  a  request  as  in  the  present 
law.  While  we  think  some  shortening  of  the  time  for  pro  tanto 
offers  deserves  consideration,  30  days  seems  too  short  a  time  for 
practical  administrative  possibilities. 

In  its  33rd  report,  referred  to  above,  the  Council  said  (p.  73) : 

"In  proposing  a  mandatory  requirement  of  an  offer  and  pro  tanto  pay- 
ment, we  realize  that  in  deahng  with  many  land  takings  a  reasonable  time 
is  needed  by  the  taking  authority  to  examine  title,  to  examine  the  land  in 
many  cases,  to  consider  the  various  factors  bearing  on  valuation  and  other 
matters  of  detail  in  administration  before  a  considered  offer  and  payment 
can  be  made.  After  inquiry  we  think  that  the  period  of  six  months  will  be 
reasonable  for  this  purpose.  ..." 

That  suggestion  was  made  for  cases  in  which  no  request  is 
made.  When  a  request  is  made,  as  now  provided  in  section  8A, 
we  think  three  months  ''after"  the  request  would  be  fairer  to  the 
person  whose  property  is  taken  and  who  needs  the  money.  As 
stated  in  the  33rd  report  (p.  72)  the  double  purpose  of  a  manda- 
tory pro  tanto  payment  of  the  amount  of  the  offer  is  "to  stop  in- 
terest on  that  amount,  thus  protecting  taxpayers,  and  to  enable 
the  land  owner,  whose  life,  business  and  financial  condition,  may 
be  seriously  interfered  with,  to  get  some  payment  with  reasonable 
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promptness  without  waiving  his  claim  for  more,  if  he  wishes  to 
submit  his  claim  to  a  judge  or  jury." 

We  recommend  the  following: 

DRAFT  ACT 

House  1862  as  printed  above  (lines  1-24)  amended  bj^  substituting  for  the 
words  "thirty  days"  in  hues  8  and  9,  the  words  "six  months"  and  by  substituting^ 
in  hne  10  and  also  in  hne  11,  the  words  "three  months"  for  the  words  "thirty 
daj-s." 


H.  1863— REQUIRING  CERTAIN  AMOUNTS  TO  BE 

OFFERED  BY  A  BODY  POLITIC  WHEN  A  TAKING 

ON  ITS  BEHALF  IS  MADE  UNDER  EMINENT 

DOMAIN  PROCEEDINGS 

(Referred  by  Resolves,  Chapter  15) 

1  Section  8A  of  chapter  79  of  the  General  Laws,  inserted  by 

2  section  3  of  chapter  626  of  the  acts  of  1959,  is  hereby  amended 

3  by  striking  out  the  first  paragraph  and  inserting  in  place  thereof 

4  the  following  paragraph: — 

5  A  board  of  officers  who  have  made  a  taking  under  this  chapter 

6  shall  before   the   expiration   of  nine   months   after  the   right   to 

7  damages  for  such  takings  has  become  vested,  offer  in  writing  to 

8  every  person  entitled  to  damages  on  account  of  such  taking  a 

9  reasonable  amount  equal  at  least  to  eighty  per  cent  of  the  amount 

10  of  the  damages  established  by  the  real  estate  review  board  of  the 

11  department   of  public   works  in   takings   by   the   commonwealth 

12  and  in  all  other  cases  eighty  per  cent   of  the  amount   of  the 

13  damages  for  said  takings  established  by  their  advisors  on  such 

14  matters,  which  such  board  is  willing  to  pay  either  in  settlement 

15  under  section  thirty-nine  of  all  damages  for  such  taking,  with 

16  interest  thereon  and  taxable  costs,  if  any,  or  as  a  payment  pro 

17  tanto  which  may  be  accepted  and   collected  forthwith  without 

18  prejudice  to  or  waiver  or  surrender  of  any  right  to  claim  a  larger 

19  sum  by  proceeding  before  an  appropriate  tribunal,  but  subject 

20  to  the  obligation  imposed  by  this  section  to  refund  an  amount 

21  equal  to  the  difference  between  such  payment  and  the  damages 

22  subsequently  assessed  by  such  tribunal  if  such  offer  is  accepted 

23  as  a  payment  pro  tanto  and  such  payment  shall  prove  to  be  in 

24  excess  of  the  damages  subsequently  assessed  by  such  tribunal. 

25  At  the  election  of  the  person  accepting  such  offer,  acceptance 

26  thereof  may  be  either  in  settlement  as  aforesaid  or  as  such  pay- 

27  ment  pro  tanto.   After  payment  of  such  offer  or  tender  of  such 

28  payment,    no    interest    shall    be    recovered,    except    upon    such 


84  JUDICIAL  COUNCIL  P.D.  144 

29  amount  of  damages  as  shall,  upon  final  adjudication,  be  in  excess 

30  of  the  amount  of  such  offer;    provided,   that  all  taxable  costs 

31  accruing  subsequently  to  such  offer  shall  be  recoverable  by  the 

32  petitioner  in  all  cases,  except  as  provided  in  section  thirty-eight. 

We  do  not  recommend  this  bill.  It  changes  the  first  paragraph 
of  the  present  section  8A  and  calls  for  pro  tanto  offers  of  "a  reason- 
able amount"  and  proposes  in  lines  10-14  "eighty  per  cent"  of  an 
amount  ''established"  as  provided  in  those  lines.  A  wholesale 
requirement  of  such  a  mandatory  specific  amount  for  all  cases 
does  not  seem  to  fit  into  reasonable  administrative  practice  for 
a  state-wide  act. 


H.  1864— REQUIRING  CERTAIN  AMOUNTS  TO  BE 

OFFERED    BY   A    BODY    POLITIC   WHEN    A 

TAKING    ON    ITS    BEHALF    IS    MADE 

UNDER  EMINENT  DOMAIN 

PROCEEDINGS 

(Referred  by  Resolves,  Chapter  15) 

1  Section  8A  of  chapter  79   of  the  General  Laws,  inserted  by 

2  section  3  of  chapter  626  of  the  acts  of  1959,  is  hereby  amended 

3  by  striking  out  the  first  paragraph  and  inserting  in  place  thereof 

4  the  following  paragraph: — 

5  A  board  of  officers  who  have  made  a  taking  under  this  chap- 

6  ter  shall  before  the  expiration  of  nine  months  after  the  right  to 

7  damages  for  such  taking  has  become  vested,  offer  in  writing  to 

8  every  person   entitled  to   damages   on   account   of   such   taking, 

9  said  offer  shall  be  written  in  laymen's  language,  so   that  such 

10  person  vnll  know  all  pertinent  facts  as  to  area  taken,  date  of 

11  taking,  date  of  entry,  date  of  registration  in  county  Registry  of 

12  Deeds,  his  rights  of  negotiating,  earliest  and  last  date  for  peti- 

13  tion  to  be  filed  in  superior  court  in  case  offer  is  not  adequate, 

14  length  of  time  he  may  reside  on  property,  rate  of  interest  to  be 

15  paid  to  him  on  amount  due,  date  interest  will  start,  when  taxes 

16  on  said  property  shall  cease  to  be  his  liability,  and  including 

17  forms  for  application  for  pro  tanto  payment,  which  forms  shall 

18  explain  his  rights  as  listed  above,  a  reasonable  amount  equal  at 

19  least  to  eighty  per  cent  of  the  amount  of  the  damages  estab- 

20  lished  by   the  real  estate   review   board   of  the   department   of 

21  public  works  in  takings  by  the  commonwealth  and  in  all  other 

22  cases  eighty  per  cent  of  the  amount  of  the  damages  for  said 

23  takings  established  by  their  advisers  on  such  matters,  which  such 

24  board  is  willing  to  pay  either  in  settlement  under  section  thirty- 
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25  nine  of  all  damages  for  such  taking,  with  interest  thereon  and 

26  taxable  costs,  if  any,  or  as  a  payment  pro  tanto  which  may  be 

27  accepted  and  collected  forthwith  without  prejudice  to  or  waiver 
^  28  or  surrender  of  any  right  to  claim  a  larger  sum  by  proceeding 

29  before  an  appropriate   tribunal,   but  subject  to   the   obligation 

30  imposed  by  this  section  to  refund  an  amount  equal  to  the  differ- 

31  ence  between  such  payment  and  the  damages  subsequently  as- 

32  sessed  by  such  tribunal  if  such  offer  is  accepted  as  a  payment 

33  pro  tanto  and  such  payment  shall  prove  to  be  in  excess  of  the 

34  damages  subsequently  assessed  by  such  tribunal.     At  the  elec- 

35  tion  of  the  person  accepting  such  offer,  acceptance  thereof  may 

36  be  either  in  settlement   as   aforesaid   or   as   such   payment   pro 

37  tanto.   After  payment  of  such  offer  or  tender  of  such  payment, 

38  no   interest  shall   be   recovered,    except   upon   such    amount    of 

39  damages  as  shall,  upon  final  adjudication,  be  in  excess   of  the 

40  amount  of  such  offer;   provided,  that  all  taxable  costs  accruing 

41  subsequently^   to   such    offer    shall   be    recoverable    by    the    peti- 

42  tioner  in  all  cases,   except  as  provided  in  section  thirty-eight; 

43  provided,  however,  construction   on  said  property  shall  not  be 

44  commenced  before  the  lapse  of  said  nine  month  period,  unless  an 

45  offer   and   payment   as   specified   above   be   made   to   the   owner 

46  thereof. 

We  do  not  recommend  this. 

The  bill  also  strikes  out  the  first  paragraph  of  section  8A  and 
substitutes  a  still  greater  number  of  detailed  requirements  by 
lines  9-22  and  lines  43-46.  Such  detailed  requirements  would 
invite  confusing  errors. 


H.  2158— ALLOWING  THE  INTRODUCTION  OF  EVIDENCE 

OF  ASSESSED  VALUE  OF  LAND  TAKEN  BY  CERTAIN 

PARTIES  IN  PROCEEDINGS  BY  EMINENT  DOMAIN 

(Referred  by  Resolves,  Chapter  15) 

1  Chapter  79  of  the  General  Laws  is  hereby  amended  by  striking 

2  out  section  35,  as  appearing  in  the  Tercentenary  Edition,  and 

3  inserting  in  place  thereof  the  following  section: — 

4  Section  35.    The  valuation  made  by  the  assessors  of  a  town 

5  for  the  purposes  of  taxation  for  the  three  years  next  preceding 

6  the  date  of  the  taking  of  or  injury  to  real  estate  by  the  common- 

7  wealth  or  by  a  county,  city,  town  or  district  under  authority 

8  of  law  or  by  any  body  politic  under  the  authority  of  law,  may, 

9  in   proceedings   brought   under   section   fourteen   to   recover   the 
10  damages  to  such  real  estate,  the  whole  or  part  of  which  is  so 
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11  taken  or  injured,  be  introduced  as  evidence  of  the  fair  market 

12  value   of  the  real  estate  by  any  party   to   the   suit;    provided, 

13  however,  that  if  the  evaluation  of  any  one  year  is  so  introduced, 

14  the  valuations  of  all  three  years  shall  be  introduced  in  evidence. 

The  only  change  proposed  by  this  bill  is  the  insertion  in  line  8 
of  the  words  "or  by  any  body  politic  under  the  authority  of  law." 

We  do  not  recommend  the  bill,  but  we  submit  a  substitute. 

In  the  26th  report  in  1950  the  Council  discussed  at  length 
assessed  valuations,  the  history  of  the  statute  and  law  of  other 
states  (pp.  19-23)  and  recommended  the  repeal  of  section  35  on 
the  ground  that  "with  the  varied  assessment  practices  such  assess- 
ments are  misleading  as  evidence."  In  the  33rd  report  in  1957 
(p.  78)  the  Council  again  recommended  the  repeal  of  section  35. 

We  do  not  recommend  the  extension  of  the  section  proposed, 
but  we  do  recommend  its  repeal  by  the  following: 

DRAFT  ACT 

Section  35  of  chapter  79  of  the  General  Laws  is  hereby  repealed. 


H.   2531— RELATIVE   TO   THE   MEASURE   OF  DAMAGES 

AND  OTHER  MATTERS  IN  EMINENT  DOMAIN  CASES 

(Referred  by  Resolves,  Chapter  15) 

1  Section  1.     Section  12  of  chapter  79  of  the  General  Laws  is 

2  hereby  amended  by  adding  at  the  end  thereof  the  following  sen- 

3  tence: — Such   separate    determination    in    regard    to    taxes    shall 

4  be  determined  by  the  court  and  the  amount  so  determined  shall 

5  be  added  to  the  amount  of  the  verdict  returned  by  the  jury. 

1  Section  2.     Section  38  of  chapter  79  of  the  General  Laws  is 

2  hereby  amended  by  adding  at  the  end  thereof  the  following  sen- 

3  tence: — In  any  proceeding  where  the  petitioner  prevails  he  shall 

4  be  allowed  costs  of  one  hundred  dollars  per  day  or  part  thereof 

5  for  the  services  of  an  expert  in  court  plus  a  reasonable  sum  for 

6  his  report. 

1  Section  3.     Section  22  of  chapter  79  of  the  General  Laws  is 

2  hereby  amended  by  adding  after  the  third  sentence  thereof  the 

3  following  sentence: — In  any  hearing,  proceeding  or  trial  under 

4  the  provisions  of  this  chapter,  the  taking  authority  shall  have 

5  present  at  such  hearing,  proceeding  or  trial  all  appraisers  who 

6  have  appraised  the  property  for  such  authority. 
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1  Section  4.     Chapter    79    of    the    General    Laws    is    hereby 

2  amended  by  striking  out  section  37,  as  amended  by  chapter  298 

3  of  the  acts  of  1960,  and  inserting  in  place  thereof  the  following 

4  section: — 

0  Section  37.     Damages   under  this   chapter   shall  bear   interest 

6  at  the  rate  of  six  per  cent  per  annum  from  the  date  of  taking  to 

7  the  time  of  payment  except  as  herein  otherwise  provided.    Such 

8  interest  shall  be  paid  on  that  part  of  the  verdict  after  the  en- 

9  cumb ranees  have  been  deducted.     The  authority  shall  pay  the 

10  holder  of  the  encumbrances  plus  only  the  interest  due  on  said 

11  encumbrances  from  the  petitioner.     Interest  shall  be  added  by 

12  the  clerk  of  the  court  to  the  damages  expressed  in  the  verdict, 

13  finding  or  order  for  judgment  on  an  auditor's  report. 

We  do  not  recommend  this  bill. 

Section  1 

The  section  12  of  chapter  79  referred  to  in  this  section  now 
provides,  in  the  last  sentence,  that  taxes  be  apportioned. 

Section  1  of  H.  2531  provides  that  the  estimated  proportion 
of  the  tax  should  be  determined  by  the  court  and  added  instead 
of  by  the  jury. 

We  see  no  sufficient  reason  for  this  change. 

Section  2 

We  do  not  recommend  this.  Courts  and  juries  now  consider 
petitioners'  expenses  in  awarding  damages. 

Section  3 

We  do  not  recommend  this. 

This  should  be  in  the  discretion  of  the  court  and,  if  the  peti- 
tioner needs  the  appraisers,  he  can  summon  them. 

Section  4 

We  do  not  recommend  this. 

As  we  stated  in  the  36th  report  in  1960  (p.  53)  "Interest  is  for 
delay  in  payment  and  is  like  interest  on  investments — "  We  see 
no  reason  for  increasing  the  interest  from  four  to  six  per  cent. 
In  these  days  four  per  cent  is  higher  than  the  rate  on  many  in- 
vestments. Ever  since  1915  interest  on  legacies  has  been  four 
per  cent  (see  G.  L.  Chap.  197,  Sec.  20). 
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S.  255— AS  TO  NOTICES  OF  LIMITED  OR 

CONDITIONAL  ZONING  VARIANCES 

H.  1369  AND  H.  1370— AS  TO  RECORDING  NOTICES  OF 

BUILDING  PERMITS,  ZONING  VARIANCES  OR 

SPECIAL  PERMITS 

(Referred  by  Resolves,  Chapter  4) 

These  bills  all  relate  to  the  effect  on  the  marketability  of  land 
titles  of  zoning  and  building  permits.  The  subject  matter  involves 
difficult  problems.  A  committee  of  active  practitioners  with  the 
assistance  of  Prof.  Huber  of  the  Boston  College  Law  School  have 
devoted  a  great  deal  of  time  and  effort  during  the  past  year  to  the 
subject  and  at  our  request  have  prepared  and  submitted  to  us  two 
drafts — one  as  to  the  recording  of  zoning  ordinances  and  another 
as  to  certificates  of  zoning  status  of  particular  lots  of  land.  These 
have  been  discussed  by  the  Council  with  the  committee  and  Prof. 
Huber.  Copies  of  these  drafts  were  sent  to  all  members  of  the 
Abstract  Club  and  actively  discussed  at  a  meeting  attended  by 
about  30  or  more  active  practitioners.  There  was  a  division  of 
opinion. 

While  the  subject  is  of  growing  importance  to  owners,  purchasers 
and  others  concerned  with  the  use  of  land  the  problem  of  drafting 
a  workable  plan  requires  further  study. 

We,  therefore,  do  not  recommend  the  bills  referred  or  make  any 
recommendations  at  present  but  retain  the  subject  for  further 
study. 

H.  1016— AUTHORIZING  THE  GRANTING  OF  IMMUNITY 
TO  WITNESSES  UNDER  CERTAIN  CONDITIONS 

(Referred  by  Resolves,  Chapter  55) 

The  subject  of  immunity  has  been  discussed  in  other  jurisdictions 
and  we  have  received  a  memorandum  in  regard  to  it  and  another 
draft  bill  which  has  been  considered  and  discussed  with  care.  There 
has  been  a  diversity  of  opinion  in  the  Council  on  the  subject  re- 
lating partly  to  the  12th  article  of  the  Bill  of  Rights,  and  partly 
to  the  advisability  of  such  legislation  and  necessarily  to  the  wording 
of  any  draft.  Members  of  the  Council  have  the  matter  still  under 
consideration*  and  may  submit  a  special  report  later. 

*  See  "The  Right  to  Silence"  by  Father  Drinan  (41  Mass.  Law  Quart.  No.  2,  June  1956,  p. 
46).  Address  by  Dean  Griswold  in  the  Quarterly  for  April  1954  and  discussions  of  that  address 
in  the  Quarterly  for  June  1954,  the  majority  and  minority  opinions  in  TJlmun  v.  TJ.S.,  350  U.S., 
and  Sandrelli  v.  Com.,  1961  Advance  Sheets  313.  See  also  "The  Immunity  Farce"  in  some  of 
the  jury-fixing  cases  in  1934   (19  Mass.  Law  Quart.  No.  4,  May  1934,   16-20). 
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CHAPTER  26  OF  THE  RESOLVES  AS  TO 
FEDERAL  RULES 

''Resolved,  That  the  Judicial  Council  be  requested  to  investigate 
the  advisability  of  adopting  rules  of  civil  procedure  for  use  in  the 
courts  of  the  Commonwealth  similar  to  the  Federal  rules  of  civil 
procedure  and  to  include  its  conclusions  and  its  recommendations, 
if  any,  in  relation  thereto,  together  with  drafts  of  such  legislation 
as  may  be  necessary  to  give  effect  to  the  same,  in  its  annual  report 
for  the  year  nineteen  hundred  and  sixty-one." 

No  specific  Federal  rule  or  subjects  of  the  Federal  rules  have  been 
suggested  to  us  for  consideration.  The  resolve  covers  the  whole 
field  of  civil  procedure  in  the  Federal  courts.  The  preparation  of 
those  by  a  special  advisory  committee  with  the  assistance  of  com- 
mittees in  the  various  Federal  circuits  and  districts  was  the  work 
of  several  years  before  they  were  adopted  by  the  Supreme  Court 
of  the  L^nited  States.* 

The  study  of  the  rules  in  Maine  a  few  years  ago  lasted  about 
three  years  as  appears  in  a  volume  of  about  400  pages. 

The  Council  is  not  equipped  for  any  such  wholesale  undertaking. 
We  think  the  study  of  specific  rules  or  subjects  of  rules  a  better 
method  of  approach  and  retain  the  subject  of  the  resolve  for  that 
purpose. 

H.  239  AS  TO  PROHIBITED  MARRIAGES 

(Rej erred  by  Resolves,  Chapter  21) 

Sections  1  and  2  of  Chapter  207  list  the  ''prohibited  marriages" 
including  those  "incestuous"  as  stated  in  Leviticus  18  and  20  such 
as  those  "in  the  direct  lineal  line  of  consanguinity  and  those  con- 
tracted between  brothers  and  sisters,"  which  are  void  without  ac- 
tion by  a  court  in  Massachusetts,  and  some,  like  uncle  and  aunt 
and  nephews  and  nieces,  which  are  not  void  but  voidable  in  some 
other  jurisdictions  where  the  marriage  was  contracted  and  so  valid 
in  Massachusetts  if  the  couple  come  here.  See  Sutton  v.  Warren, 
10  Met.  451,  a  civil  case;  Com.  v.  Lane,  113  Mass.  458,  and  Calloiv 
V.  Thomas,  322  Mass.  550,  a  civil  case.  Compare  Levy  v.  Downing, 
213  Mass.  334  and  Com.  v.  Ashly,  248  Mass.  259  not  citing  the 
other  cases. 


Beginning  ^vith  the  report  of  a  committee  of  the  National  Conference  of  Bar  Delegates  in 
1931  (see  M.L.Q.  No.  7,  Aug.  1931,  pp.  7-11)  following  an  interview  by  the  Chairman  with 
Chief  Justice  Hughes  described  in  its  final  report  in  1936  (see  M.L.Q.  for  July,  1936),  the 
story  of  the  movement  for  Federal  Circuit  and  District  Committees  which  preceded  the  Rules 
Act  of  1934  and  resulted  in  active  committees  to  work  on  the  rules  and  later  in  the  Federal 
Circuit  conferences   now   required  by   act  of   Congress,    will   be   found. 
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Section  3  of  Chapter  207  (dating  from  the  Revised  Statutes  of 
1836)  now  provides: 

"Section  3.  The  prohibition  of  the  two  preceding  sections  shall  continue 
notwithstanding  the  dissolution,  by  death  or  divorce  of  the  marriage  by  which 
the  affinity  was  created,  unless  the  divorce  was  granted  because  such  mar- 
riage was  originally  unlawful  or  void." 

The  word  ''divorce"  appears  to  have  been  used  loosely  in  those 
days. 

H.  239  repeats  the  present  Section  3  down  to  the  ''unless"  clause, 
but  changes  that  to  read 

"" unless  the  marriage  was  dissolved  because  such  marriage  was  originally 
unlawful  or  void." 

The  "unless"  clause  is  a  little  puzzling  (until  analyzed),  but  we 
think  the  simplest  way  to  make  it  clearer  is  to  insert  the  words 
"by  annulment"  after  the  word  "dissolved."  An  "incestuous"  mar- 
riage is  "void"  without  court  action  and  without  statute  because 
against  the  law  of  God  and  nature  (see  cases  cited  above),  but, 
as  Chief  Justice  Gray  pointed  out  in  Com.  v.  Lane,  at  470-1,  what 
is  the  law  of  God  as  to  incest  as  declared  by  statute  varies  in  some 
jurisdictions,  so  "annulment"  may  be  needed  or  advisable  as  a 
declaration  of  the  fact  of  voidness  or  as  a  decision  in  case  of  void- 
ability. 

The  present  Section  3  is  very  old,  and,  while  somewhat  obscure, 
does  not  seem  to  require  change  except  by  the  insertion  of  the 
words  "by  annulment"  as  above  suggested. 

Accordingly  we  recommend  the  following : 

DRAFT  ACT 

Section  3  of  Chapter  207  of  the  General  Laws  is  hereby  amended  by  insert- 
ing after  the  word  "divorce"  in  the  second  line,  the  words  "or  annulment"  and 
by  changing  the  clause  beginning  with  the  word  "unless"  so  that  the  clause 
will  read  "unless  the  marriage  was  dissolved  by  annulment  because  such 
marriage  was  originally  unlawful  or  void." 
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SECOND  REPORT  ON  THE  MASSACHUSETTS 
DEFENDERS  COMMITTEE 

In  our  36th  Report,  we  set  out  the  text  of  Section  34D  of  Chap- 
ter 221  of  the  General  Laws  estabhshing  the  Massachusetts  De- 
fenders Committee,  along  with  the  names  of  the  eleven  men  ap- 
pointed to  the  Committee  by  the  Judicial  Council,  and  the  Rules 
and  Regulations  established  by  it  with  our  approval. 

On  August  15,  1961,  the  initial  one  year  terms  of  two  of  the 
members  of  the  Committee  expired.  The  Judicial  Council  reap- 
pointed them  for  four  year  terms,  expiring  August  15,  1965,  as 
follows : 

LaRue  Brown,  Esq.,  15  State  Street,  Boston 

Raynor  M.  Gardiner,  Esq.,  14  Somerset  Street,  Boston 

No  request  for  approval  of  an  expenditure  of  funds  from  gifts 
(grants  or  contributions)  to  the  Massachusetts  Defenders  Com- 
mittee was  made  to  the  Judicial  Council  during  the  period  covered 
by  our  Report. 
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APPENDIX  A 

'Trivileged  Disclosures  to  a  Clergyman" 

(From  "The  Catholic  Lawyer,"  Vol.  5,  No.  4,  Autumn,  1959, 

pp.  839-31^2,  referred  to  in  the  report  on  H.  697 , 

see  p.  31  of  this  Report) 

Privileged  Disclosures  to  a  Clergyman 

Communications  between  clergyman  and  penitent  pose  the  problem  of  weigh- 
ing two  mutually  exclusive  but  desirable  objectives.  The  court  is  forced  to  evalu- 
ate the  importance  of  the  evidence  to  the  judicial  process  against  possible  detri- 
ments to  the  religious  community,  and  specifically,  detriment  to  the  secrecy  of 
the  confessional.  In  a  recent  case  before  the  District  of  Columbia  Court  of 
Appeals, 1  the  defendant  was  convicted  of  abusing  and  wilfully  misusing  her 
children.  During  the  course  of  the  trial  a  Lutheran  minister  who  had  been 
called  as  a  character  witness  testified  that  the  defendant  had  come  to  his  office 
in  an  effort  to  receive  communion.  The  minister  told  her  that  he  could  not  give 
her  communion  unless  she  confessed.  He  then  stated  that  she  did  confess  to 
chaining  her  children,  and  the  minister  advised  her  that  this  was  sinful. 

The  conviction  was  reversed  on  other  grounds,  but  two  of  the  three  judges 
expressed  the  thought  that  the  minister's  testimony  was  inadmissible.  While 
there  was  no  statute  specifically  governing  this  point  of  admissibihty  the  judges 
relied  on  Rule  26  of  the  Federal  Rules  of  Criminal  Procedure,  which  provides 
that 

the  admissibility  of  evidence  and  the  competency  and  privileges  of  witnesses 
shall  be  governed,  except  when  an  Act  of  Congress  or  these  rules  otherwise 
provide,  by  the  principles  of  the  common  law  as  they  may  be  interpreted  by 
the  courts  of  the  United  States  in  the  light  of  reason  and  experience.^ 

There  has  been  considerable  debate  as  to  whether  or  not  information  revealed 
during  confession  was  privileged  at  common  law.  It  is  highly  probable  that, 
considering  the  close  relationship  between  the  Church  and  the  State  in  pre- 
Reformation  England,  the  sacredness  of  the  confessional  seal  was  never  doubted.* 
Perhaps  this  is  the  reason  why  there  are  no  cases  reported  from  that  period 
dealing  with  this  problem.^ 

Since  the  Restoration,  however,  it  appears  that  the  English  courts  have  not 
recognized  this  privilege.^  It  has  been  pointed  out  that  there  have  been  few 
instances  in  which  a  priest  was  actually  compelled  to  disclose  a  statement  made 
to  him  in  confession,^  and  in  fact  when  the  English  cases  were  considered  in 
New  York  by  Mayor  De  Witt  CHnton  in  1813,  in  the  case  of  People  v.  Phillips,'^ 


1  Mullen  V.  United   States,  263  F.  2d  275    (D.  C.  Gir.   1958). 

2  Fed.  R.  Grim.  P.  26.     See  Lutwak  v.  United  States,  344  U.   S.  604,   614    (1953). 

3  See   Nolan,   The  Law   of  the  Seal  of   Confession.    13    Catholic   Encyc.    649,    652    (special   ed. 
1912). 

-i  Ibid.    See  also  8  Wigmore,  Evidence,  §  2394   (3d  ed.  1940). 

5  8   Wigmore,   op.  cit.  supra,  note  4. 

6  Model  Code  of  Evidence,  rule  219,  comment   (1942). 

7  This  case  was  never  officially  reported.     For  an  excerpt  of  the  opinion  see  1  Catholic  Lawyer 
199    (1955). 
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he  distinguished  those  cases  which  seem  to  deny  the  privilege  and  found  no 
express  adjudication  in  the  EngUsh  Courts.^  Many  cases  in  dicta,  however,  have 
argued  against  any  such  privilege.^ 

In  the  United  States,  tliirty-seven  states  have  enacted  statutes  estabhshing 
such  a  privilege.^*'  Where  there  is  no  statute,  however,  despite  the  Phillips  case, 
the  courts  have  generally  accepted  the  post-Restoration  English  view.^^ 

Dean  Wigmore  states  four  fundamental  conditions  as  being  essential  to  the 
establishment  of  a  privileged  communication  :^2 

(1)  The  communications  must  originate  in  a  confidence  that  they  will  not 
be  disclosed; 

(2)  This  element  of  confidentiality  must  be  essential  to  the  full  and  satis- 
factorj^  maintenance  of  the  relation  between  the  parties; 

(3)  The  relationship  must  be  one  which  in  the  opinion  of  the  "ommunity 
ought  to  be  sedulously  fostered;  and 

(4)  The  harm  that  would  inure  to  the  relationship  by  the  disclosure  of  the 
communications  must  be  greater  than  the  benefit  thereby  gained  for  the  cor- 
rect disposal  of  litigation. 

The  judges  in  the  present  case  restated  these  principles  and  found  no  diffi- 
culty in  applying  them  to  the  facts  involved.^^  Dean  Wigmore  suggests  that  it 
was  the  third  condition  which  was  not  satisfied  at  common  law  and  that  "[I]n 
a  state  where  toleration  of  rehgions  exists  by  law,  and  where  a  substantial  part 
of  the  community  professes  a  religion  practicing  a  confessional  system  .  .  ."^* 
this  condition  is  fulfilled.  However,  it  is  proposed  that  if  a  fundamental  freedom 
is  involved  it  is  immaterial  whether  that  part  of  the  community  practicing  a 
confessional  system  is  "substantial"  or  numerically  insignificant. 

It  has  been  suggested  that  the  view  of  the  Enghsh  common  law  was  the 
product  of  intolerance  towards  the  religion  which  enforced  a  confessional  sys- 
tem,!^ rather  than  a  proper  application  of  principles  of  law.^^  This  very  aptly 
points  out  in  an  historic  perspective  the  relation  of  the  privilege  to  our  tradition 
of  refigious  freedom. 


8  1   Catholic  Lawyer  199,   204    (1955). 

9  See,  e.g..  Wheeler  v.  Le  Marchant,  [1881]  17  Ch.  D.  675  (dictum);  Greenlaw  v.  King 
1  Beav.  137,  48  Eng.  Rep.  891  (Q.  B.  1838)  (dictum);  Anonymous,  Skinner  404,  90  Eng 
Rep.  179    (K.  B.  1693)    (dictum). 

10  Alaska    Comp.    Laws    Ann.,    §    58-6-5    (1949);    Ariz.    Rev.    Stat.    Ann.,    §    12-2233     (1956) 
Ark.  Stat.  Ann.,  §  28-606    (1947);   Gal.  Civ.  Proc.  Code  Ann.,  §   1881    (3)    (West  1958);   Colo 
Rev.   Stat.  Ann.,   §   153-1-7    (3)    (1953);   Pla.  Laws,   1959,   ch.   144;    Ga.   Code  Ann.,   §    38-419.1 
(1954);    Hawaii   Rev.   Laws,    §    222-20    (1955);    Idaho  Code   Ann.,    §    9-203    (1948);    Ind.   Ann 
Stat.,   §   2-1714    (1946);   Iowa  Code  Ann.,   §   622.10    (1950);    Kan.   Gen.   Stat.  Ann.,   §   60-2805 
(1949);   Ky.   Rev.   Stat.  Ann.,   §   421.210    (4)    (1955);   La.   Rev.   Stat.,   §    15:   477,  478    (1950) 
Md.  Ann.   Code,  art.  35,   §   13    (1957)  ;   Mich.   Comp.  Laws,   §   617.61    (1948)  ;   Minn.   Stat.  Ann., 
§   595.02    (3)    (1947);   Mo.  Ann.   Stat.,    §   491.060    (1952);    Mont.  Rev.   Codes   Ann.,    §    93-701-4 
(3)     (1947);    Neb.    Rev.    Stat.,    §    25-1201,    1206    (1956);    Nev.    Rev.    Stat.,    §    48.070     (1957) 
N.  J.  Rev.  Stat.,  §  2A:  81-9   (1951)  ;  N.  M.  Stat.  Ann.,  §  20-1-12   (c)    (1953)  ;  N.  Y.  Civ.  Prac 
Act,    §    351;    N.   D.   Rev.   Code,    §    31-0106    (1943);    Ohio   Rev.    Code   Ann.,    §    2317.02    (Baldwin 
1958);    Okla.   Stat.   Ann.,   tit.   12,    §    385(5)     (Supp.   1958);    Ore.   Rev.    Stat.,    §    44.040    (1957) 
S.    C.    Code,    §    56-861     (Supp.    1959);     S.    D.    Code,     §     36.0101     (1939);     Tenn.    Code    Ann. 
§    24-109-11    (Supp.    1959);    Utah   Code   Ann.,    §    78-24-8    (3)     (1953);    Vt.    Stat.    Ann.,    tit.    12 
§    1607    (1959);    Wash.    Rev.    Code,    §    5.60.060    (3)     (1958);    W.    Va.   Code   Ann.,    §    4992    (d) 
(1955);   Wis.   Stat.  Ann.,    §   325.20    (1958);   Wyo.   Stat.  Ann.,   §   1-139    (2)     (1957). 

11  State  V.  Morehous,  95  N.  J.  L.  285,  117  Atl.  296  (1922).  See  Commonwealth  v.  Drake, 
15  Mass.  163    (1818);   Barnes  v.   State,   199   Miss.   86,  23   So.  2d  405    (1945)     (dictum). 

12  8  Wigmore,  Evidence,   §   2285    (3d  ed.   1940). 

13  See  Mullen  v.  United  States,  263  F.  2d  275,  279-80  (D.  C.  Cir.  1958)  (concurring 
opinion) . 

14  8  Wigmore,   Evidence,   849-50    (3d  ed.   1940). 

15  See  Cook  v.  Carroll,    [1945]    Ir.  R.  515,  521    (dictum). 

16  See  the  Phillips  case  as  reported  in  1  Catholic  Lawyer  199    (1955). 
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The  types  of  communication  protected  by  the  privilege  vary  with  statutory 
language  and  with  judicial  interpretation.  Not  all  communications  to  clergymen 
are  entitled  to  this  protection. 

The  New  York  statute  which  reads : 

[A]  clergyman,  or  other  minister  of  religion,  shall  not  be  allowed  to  disclose 
a  confession  made  to  him,  in  his  professional  character,  in  the  course  of  disci- 
pline, enjoined  by  the  rules  or  practice  of  the  religious  body  to  which  he 
belongs  .  .  }'' 

is  similar  to  that  of  many  jurisdictions.^^  No  New  York  cases  have  been  found 
adequately  construing  it,^^  but  many  of  the  other  states  have  construed  such 
laws  strictly .20  It  has  been  held  that  the  statute  does  not  apply  unless  the  con- 
fession is  made  pursuant  to  a  duty  enjoined  by  the  rules  of  practice  of  the 
particular  church.-^  Other  courts  have  not  been  as  strict,  but  the  element  of 
penitential  confession  has  been  required  in  almost  all  cases .^^  In  the  Swenson^^ 
case,  the  Supreme  Court  of  Minnesota  had  to  deal  with  a  similarly  strict  statute. 
That  court  indicated  that  not  all  rehgions  have  confessions  and  that  it  is  very 
uncommon  outside  the  Catholic  religion  for  there  to  be  any  similar  duty  or 
obligation  involved.  The  court  reasoned  that  the  legislature  did  not  intend  to 
benefit  only  Catholics,  and  so  promulgated  a  liberal  definition  of  the  required 
relationship.  It  was  necessary  only  that  the  defendant,  seeking  spiritual  advice, 
aid  or  comfort,  speak  to  the  witness  in  his  professional  character  as  a  clergyman, 
with  confidence  that  the  conversation  would  be  secret  and  that  the  disclosures 
were  penitential  in  nature.^^ 

An  interesting  and  broad  interpretation  of  the  privilege  was  appUed  in  an 
Irish  case,  which  like  the  present  one,  was  not  based  on  statute.--^  In  that  case 
a  priest  unsuccessfully  attempted  to  mediate  in  an  impending  paternity  suit. 
When  he  was  called  as  a  witness  he  refused  to  testify.  The  court  refused  to  fol- 
low the  common  law,  stating  that  it  was  founded  on  a  sectarian  principle  to 
which  it  did  not  adhere.-^  The  conversation  was  held  to  be  privileged  and  the 
priest  was  found  innocent  of  contempt.  As  corollary  dictum  it  was  stated  that 
the  privilege  could  not  be  waived  without  the  consent  of  all  the  parties.-^  Wig- 
more's  four  conditions  were  cited  favorably  and  found  to  apply.  The  court  said 
that  the  communications  were  made  with  the  understanding  that  they  would 


17  N.  T.  Civ.  Prac.  Act,   §   351. 

18  See,  e.(f.,  Idaho  Code  Ann.,  §  9-203  (1948);  Iowa  Code  Ann.,  §  622.10  (1950);  N.  D. 
Rev.  Code,  §  31-0106  (1943);  Ohio  Rev.  Code  Ann.,  §  2317.02  (Baldwin  1958);  Okla.  Stat. 
Ann.,  tit.   12,   §    385    (5)     (Supp.   1958). 

19  In  People  v.  G-ates,  13  Wend.  311  (N.  Y.  1836),  the  court  merely  recited  the  predecessor 
statute,  [2  R.  S.  406,  Sec.  72  (1829)]  and  stated  that  the  admissions  are  not  in  the  course  of 
discipline.  Defendant  had  falsely  submitted  a  bond  to  the  minister  for  his  signature,  with  intent 
to  defraud  the  church.  See  also  People  v.  Shapiro,  308  N.  Y.  453,  458,  126  N.E.  2d  559,  561-62 
(1955),  which  suggests  by  way  of  dictum  tliat  such  statutes  are  construed  liberally.  In  that  case 
the  court  was  discussing  the  attorney-client  privilege.  See  also  N.  Y.  City  Council  v.  Goldwater, 
284  N.  Y.  296,  31   N.E.  2d  31    (1940)    (dictum). 

20  See,  e.ff.,  Sherman  v.  State,  170  Ark.  148,  279  S.W.  353  (1926);  Alford  v.  Johnson,  103 
Ark.  236,  146  S.W.  516  (1912);  Estate  of  Toomes,  54  Cal.  509  (1880);  State  v.  Morgan, 
196  Mo.  177,  95   S.W.  402    (1906). 

21  Sherman  v.  State,  supra,  note  20,   State  v.  Morgan,  supra,  note  20. 

22  See,  e.g.,  In  re  Swenson,   183   Minn.   602,   237   N.W.   589    (1931). 

23  nu. 

2i  Supra,  note  22  at  ,  237  N.W.  at  591. 

25  Cook  V.  Carroll   [1945],  Ir.  R.  515. 

26  7d.   at  519. 

27  Id.  at  523-24.  Compare  N.  Y.  Civ.  Prac.  Act,  §  354,  "The  last  four  sections  apply  to  any 
examination  of  a  person  as  a  witness  unless  the  provisions  thereof  are  expressly  waived  upon 
the  trial  examination  by  the  person  confessing.   .    .    ." 
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be  kept  secret  and  that  secrecy  was  essential  to  the  confidence.    The   court 

thought  that 

[T]he  community  thoroughly  appreciates  the  value  of  the  relation  and  wishes 
it  to  be  preserved  and  fostered  for  the  common  weal.-^  As  to  the  fourth 
condition  ...  we  should  lose  far  more  in  the  parish  .  .  .  than  we  could  hope 
to  gain  in  litigation  by  informing  our  parish  priests  that  an  Irish  Court  can- 
not recognise  the  sanctity  of  the  hallowed  confidences  exchanged  in  such  a 
colloquy.  .  .  .^^ 

Not  all  statutes  are  as  strict  as  the  type  exemplified  by  New  York  law.  For 
instance,  after  the  lower  court  discussion  in  the  Swenson  case,  but  before  the 
appeal,  the  heretofore  strict  Minnesota  statute  was  amended  by  adding,  ".  .  . 
nor  shall  a  clergjanan  or  other  minister  of  any  religion  be  examined  as  to  any 
communication  made  to  him  by  any  person  seeking  religious  or  spiritual  advice, 
aid,  or  comfort  or  his  advice  given  thereon  in  the  course  of  his  professional 
character,  without  the  consent  of  such  person. "^^  Such  a  statute  would  seem 
to  eliminate  the  problems  involved  in  defining  the  phrase  "in  the  course  of  dis- 
cipline enjoined  by  the  rules  or  practice  of  the  religious  body."  A  statute  passed 
in  Florida  this  May  has  similarly  broad  wording,^^  and  might,  considering  the 
present  case,  indicate  a  trend. ^^ 

While  the  recognition  of  the  privilege  rests  firmly  on  the  principles,  if  not  on 
the  clear  authorities,  of  the  common  law,  an  interesting  argument  may  be  i^ro- 
posed  on  constitutional  grounds.^^  By  admitting  such  evidence  an  essential  re- 
ligious function  is  endangered.  It  may  be  strongly  argued  that  this  is  an  inter- 
ference with  the  penitent's  freedom  of  religion, ^^  and  further  it  may  be  ques- 
tioned whether  a  priest  may  be  compelled  to  violate  his  conscience  and  sacred 
duty. 

Whether  founded  on  policy  or  on  constitutional  grounds,  it  is  proposed  that 
communications  to  a  clergyman  in  his  professional  character  are  deserving  of 
privilege.  It  is  essential  that  the  courts  accord  a  proper  respect  to  such  sacred 
and  essentially  secret  personal  disclosures  when  made  in  the  religious  forum. 


28  Cook  V.  Carroll   [1945],  Ir.  R.  .515,   521. 

-^  Id.  at  522.  It  Avould  appear  that  Wigmore  would  disagree  with  this  interpretation  of  his 
conditions.  See  the  comment  on  Minnesota's  statute  in  8  Wigmore,  Evidence,  §  2395  n.  1  (3d 
ed.  1940). 

30  Minn.  Stat.  Ann.,  §  595.02   (3)    (1947). 

31  Fla.  Laws,   1959,   ch.   144. 

32  For  other  similarly  broad  statutes  see,  e.ff.,  Ga.  Code  Ann.,  §  38-419.1  (1953);  Md.  Ann. 
Code,  art.  35,  §  13  (1957)  ;  Neb.  Rev.  Stat.,  §  25-1206  (1956);  N.  M.  Stat.  Ann.,  §  20-1-12  (c) 
(1953). 

33  See  U.  S.  Const.,  amend.  I. 
3*1  Catholic  La\vyer  199   (1955). 
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APPENDIX  B 

Senate  No.  596  of  1961 

[Senate,  No.  596. — Substituted  by  amendment  by  the  Senate  (Donahue)  for 
the  Senate  Report  of  the  committee  on  PubUc  Welfare,  reference  to  the  next 
annual  session  (under  Joint  Rule  10),  on  the  recommitted  report  of  the  special 
commission  established  (under  Chapter  55  of  the  Resolves  of  1957  and  most 
recently  revived  and  continued  by  Chapter  58  of  the  Resolves  of  1960)  to  make 
a  study  and  investigation  of  the  laws  relating  to  certain  youthful  offenders 
(House,  No.  2825).] 

Referred  to  the  Judicial  Council  by  Resolves,  Chapter  113 
(Discussed  on  Pages  23-30  of  this  Report) 

An  Act  to  provide  for  the  special  adjudication  and  handling 
OF  certain  youthful  offenders. 

1  Section  1.    The  purpose  of  this  act  is  to  protect  society  more 

2  effectively  by  providing  to  youth  coming  within  the  jurisdiction 

3  of  our  courts,  correctional  and  rehabilitative  methods,  institu- 

4  tionalization,  guidance,  treatment  and  control  as  will  make  him 

5  aware  of  his  obligations  to  society  and  the  meaning  of  his 

6  offense,  and  further  his  welfare  towards  his  better  adjustment 

7  to  society. 

1  Section  2.    Definitions  as  used  in  this  chapter: 

2  (a)  "Court"  includes  any  court  within  the  commonwealth 

3  authorized  to  impose  sentence  for  violation  of  law. 

4  (b)  "Youthful  offender"  means  a  person  between  the  ages 

5  of  seventeen  and  twenty-two  at  the  time  of  the  commission  of 

6  the  offense. 

7  (c)   "Law"  when  used  in  this  chapter  includes  the  laws  and 

8  ordinances  of  the  commonwealth  and  the  political  subdivisions 

9  and  municipalities  thereof. 

10  (d)  "Youth  Correction  Authority"  means  the  youthful  of- 

11  fenders  division  within  the  department  of  correction. 

12  (e)    "Commissioner"  means  the  commissioner  of  correction. 

13  (/)    "Director"  means  the  director  of  the  youth  correction. 

14  authority. 

15  (g)  "Committed  youth  offender"  is  one  committed  to  the 

16  youth  correction  authority  pursuant  to  this  chapter. 

17  (h)  "Treatment"  means  corrective  and  preventive  guidance 

18  and  training  designed  to  protect  the  public  by  correcting  social 

19  behavior  of  youthful  offenders. 
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20  (i)    ''Conviction"  means  the  judgment  on  an  indictment  or 

21  finding  of  guilty,  a  plea  of  guilty  or  a  plea  of  nolo  contendere. 

22  (;■)    "Adult"  means  a  person  twenty-two  years  of  age  or  over. 

23  (k)   ''Previously  convicted  of  a  felony"  means  a  conviction 

24  prior  to  the  time  of  apprehension  of  a  crime  which  is  a  felony 

25  under   the  laws   of   the   commonwealth   or   another   state   or 

26  country  which  if  charged  under  the  laws  of  the  commonwealth 

27  would  have  amounted  to  a  felony. 

28  (?)    "Apprehension"  means  the  taking  of  a  person  into  cus- 

29  tody  that  he  may  be  held  for  a  violation  of  law.     All  rights, 

30  powers,  privileges  and  immunities  prescribed  by  law  to  persons 

31  authorized  to  make  arrests  shall  apply  to  persons  making  an 

32  apprehension. 

1  Section  3.    There  is  hereby  created  within  the  department 

2  of  correction  and  subject  to  the  supervision  of  the  commis- 

3  sioner  a  special  division  to  be  known  as  the  youth  correction 

4  authority  whose  function  shall  be  to  provide  and  administer 

5  corrective  and  preventive  treatment  for  persons  committed  to 

6  it  as  hereinafter  provided. 

1  Section  4.    The  youth  correction  authority  shall  consist  of 

2  three  members  who  shall  devote  all  their  time  to  its  work. 

3  Members  shall  be  appointed  by  the  governor  with  the  advice 

4  and  consent  of  the  governor's  council  to  serve  for  a  term  of 

5  three  years,  except  that  initially  one  member  shall  be  appointed 

6  for  a  one-year  term,  one  member  for  a  two-year  term,  and  one 

7  member  for  a  three-year  term.    The  governor  shall  designate 

8  one  of  the  members  to  serve  as  director  of  the  authority.     In 

9  the  event  a  vacancy  in  the  membership  of  the  authority  occurs 

10  otherwise  than  through  expiration  of  a  member's  term,  the 

11  governor  shall  appoint  a  person  to  serve  for  the  unexpired  part 

12  of  the  term. 

1  Section  5.  Members  appointed  to  the  authority  shall  possess 

2  a  broad  background  and  ability  for  appraisal  of  youth,  law  of- 

3  fenders  and  delinquents,  the  circumstances  of  delinquency  for 

4  which  committed,  and  the  ability  to  evaluate  an  individual's 

5  progress  towards  reformation  and  insofar  as  practicable  have 

6  a  varied  knowledge  and  interest  in  youth  correction  work  in- 

7  eluding  previous  experience  in  the  fields  of  correction,  sociol- 

8  ogy,  law,  law  enforcement  and  education.   The  director  of  the 

9  authority  shall  receive  an  annual  salary  of  twelve  thousand 

10  dollars  and  each  of  the  other  members  shall  receive  an  annual 

11  salary  of  ten  thousand  dollars. 
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1  Section  6.    No  person  may  be  committed  to  the  youth  cor- 

2  rection  authority  until  the  director  has  certified  in  writing  to 

3  the  executive  secretary  to  the  supreme  judicial  court  that  it  has 

4  established,  through  appropriation  by  the  general  court,  satis- 

5  factory  facilities  and  staff  sufficient  for  the  proper  discharge  of 

6  its  duties  and  functions. 

1  Section  7.    Before  certification  to  the  executive  secretary  to 

2  the  supreme  judicial  court  is  made  as  provided  in  section  six, 

3  the  court  shall  upon  conviction  of  a  youthful  offender  deal  with 

4  him  without  regard  to  the  provisions  of  this  act. 

1  Section  8.    Any  person  between  the  ages  of  seventeen  and 

2  twenty-two  who  commits  an  act  which  if  committed  by  an  adult 

3  would  constitute  a  crime  under  the  laws  of  the  commonwealth 

4  and  which  act  is  not  punishable  by  death,  may  on  conviction  of 

5  such  charge  be  sentenced  in  the  usual  manner  as  provided  in 

6  the  General  Laws,  or  may  at  the  discretion  of  the  court,  be 

7  adjudged  a  youthful  offender.     Upon  such  adjudication,  the 

8  court  may  place  the  case  on  file  or  may  place  the  person  in  the 

9  care  of  an  adult  probation  officer  for  a  period  not  to  exceed 

10  three  years  or  if  extended  by  the  court  for  a  period  of  not  more 

11  than  two   additional  years,   and   on   such   conditions   as   may 

12  seem  proper  or  the  court  may  commit  him  to  the  custody  of 

13  the  youth  correction  authority.     The  court,  upon  committing 

14  a  person  to  the  authority,  shall  at  once  notify  the  authority  of 

15  such  action  in  writing  and  all  pertinent  data  with  respect  to 

16  the  case  shall  be  made  available  to  the  authority.    The  court 

17  may  at  its  discretion  remove  the  case  from  the  files  or  revoke 

18  the    probation.     Following    such    removal    or    revocation    the 

19  court  may  maintain  the  original  adjudication  of  the  youthful 

20  offender  or  may  revoke  this  adjudication  and  at  its  discretion 

21  impose  sentence  either  under  the  General  Laws  or  as  provided 

22  for  in  this  section.     In  sentencing  a  youthful  offender  to  the 

23  special  term  provided  in  this  act  or  to  any  sentence  other  than 

24  one  of  imprisonment,  the  judgment  shall  not  constitute  a  con- 

25  viction  for  the  purposes  of  any  disqualification  or  disability 

26  imposed  by  law  for  conviction  of  a  crime.    If  the  court  desires 

27  additional  information  as  to  whether  an  offender  might  derive 

28  benefit  from  special  youthful  offender  treatment,  it  may  order 

29  him  committed  to  the  youth  correction  authority  for  observa- 

30  tion  and  study  at  an  appropriate  diagnostic  agency  for  a  period 

31  not  to  exceed  thirty  days  and  thereafter  make  its  determina- 

32  tion  based  upon  the  findings  and  report. 


P.D.  144  JUDICIAL  COUNCIL  99 

1  Section  9.    When  the  court  elects  to  employ  the  youthful 

2  offender  adjudication  proceedings  it  shall  describe  the  proceed- 

3  ings  and  the  significance  of  adjudication  to  the  alleged  offender. 

4  The  alleged  offender  then  without  pleading  to  the  charge  will 

5  indicate  his  consent  to  be  proceeded  against  as  a  youthful  of- 

6  fender.  If  he  consents  he  thereby  would  agree  to  a  trial  without 

7  a  jury  should  a  trial  be  had,  to  physical  and  mental  examina- 

8  tion  if  deemed  necessary,  and  to  investigation  by  a  probation 

9  officer  and/or  the  youth  correction  authority  to  determine  his 

10  suitability  for  youthful  offender  treatment.    All  further  action 

11  in  connection  with  the  proceedings  would  be  held  in  abeyance 

12  pending  completion  of  such  investigation.   The  court,  after  con- 

13  sidering  the  report,  may  choose  to  adjudicate  the  person  as  a 

14  youthful  offender  and  shall  require  the  entering  of  a  plea  of 

15  guilty  or  not  guilty  to  the  charge  of  being  a  youthful  offender. 

16  Upon  a  plea  of  guilt  or  finding  of  guilt  after  trial  the  court  may 

17  adjudicate  the  person  a  youthful  offender.    The  trial  shall  be 

18  held  publicly  but  separate  from  an  adult  offender.    The  court 

19  upon  making  an  adjudication  as  a  youthful  offender  shall  sen- 

20  fence  the  person  as  provided  for  in  section  eighteen.    If  the 

21  court  is  of  the  opinion  that  an  alleged  offender  will  not  derive 

22  benefit  from  the  application  of  special  youthful  offender  treat- 

23  ment,  it  may  proceed  against  him  and  sentence  him  if  con- 

24  victed,  under  existing  provisions  of  law  for  the  offense  com- 

25  mitted. 

1  Section  10.    A  person  otherwise  eligible  to  be  adjudicated  a 

2  youthful  offender  may  at  any  time  before  trial  on  a  youthful 

3  offender  charge  elect  to  be  tried  under  provisions  of  law  ap- 

4  plicable  to  adult  defendants;  provided,  however,  that  if  he  re- 

5  quests  grand  jury  presentment,  this  shall  not  be  held  a  bar  to 

6  the  court's  later  consideration  of  youthful  offender  proceedings. 

1  Section  11.    The  court  shall  keep  a  full  and  accurate  record 

2  of  all  proceedings,  and  the  record  of  an  adjudicated  youthful 

3  offender,  including  physical  description,  fingerprints  and  photo- 

4  graphs,  shall  be  retained  in  the  files  of  the  youth  correction 

5  authority  and  shall  not  be  open  to  public  inspection  except  with 

6  consent  of  a  justice  of  the  committing  court,  except  that  such 

7  records  shall  be  opened  at  reasonable  times  to  the  inspection 

8  of  the  adjudicated  youthful  offender  or  his  Attorney. 

1  Section  12.    No  statement,  admission  of  or  confession  by  a 

2  person  adjudged  a  youthful  offender  by  the   court   which   is 

3  made  after  arraignment  and  during  the  course  of  the  investiga- 
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4  tion  provided  for  in  section  eight  shall  be  admissible  as  evi- 

5  dence  against  him;  provided,  however,  that  the  court  or  the 

6  youth  correction  authority  may  take  such  statement,  admis- 

7  sion  or  confession  into  consideration  for  the  purpose  of  deter- 

8  mining  (a)  whether  to  parole,  or  detain,  or  admit  the  offender 

9  to  bail;   (b)  to  determine  the  youth's  eligibility  for  youthful 

10  offender  treatment;  and,   (c)   for  the  purpose  of  determining 

11  ultimate  disposition  of  the  case. 

1  Section  13.    A  person  adjudged  or  sentenced  under  the  pro- 

2  visions  of  this  chapter  shall  be  entitled  to  appeal  such  finding 

3  or  sentence  in  the  manner  provided  by  law  for  appeals  from 

4  judgments  of  an  inferior  court  in  criminal  cases. 

1  Section  14.    Parents  or  guardians  of  an  alleged  youthful 

2  offender  shall  be  considered  as  essential  parties  to  proceedings, 

3  and  shall  be  notified  and  required  to  be  present  at  all  stages  of 

4  the  proceedings. 

1  Section  15.    The  youth  correction  authority  shall  hold  stated 

2  meetings  to   consider  problems   of   treatment   and   correction, 

3  shall  consult  with  and  make  recommendations  to  the  commis- 

4  sioner  with  respect  to  general  treatment  and  correction  policies 

5  for  committed  youthful  offenders,   and  shall,   subject  to  the 

6  court's  approval  as  provided  in  section  seventeen,  enter  orders 

7  directing   the   release   of   such   offenders   conditionally   under 

8  supervision,  and  the  unconditional  discharge  of  such  youthful 

9  offenders,  and  take  such  further  action  and  enter  such  other 

10  orders  as  may  be  necessary  and  proper  to  carry  out  the  pur- 

11  pose  of  this  chapter. 

1  Section  16.    The  youth  correction  authority,  when  a  person 

2  is  committed  to  it,  shall  forthwith  examine,  study  him,  and  in- 

3  vestigate  the  pertinent  circumstances  of  his  life  and  the  ante- 

4  cedents  of  the  violation  of  law  for  which  he  is  committed,  shall 

5  complete  written  records  and  examinations  of  orders  concerning 

6  treatment  and  disposition,  shall  make  periodic  examinations  at 

7  intervals  not  exceeding  one  year   to   determine   whether   an 

8  order  or  disposition  should  be  modified  or  continued  in  force. 

1  Section  17.    The  youth  correction  authority  may  discharge 

2  a  person  when  in  its  opinion  there  is  a  reasonable  possibility 

3  that  he  can  be  given  full  liberty  without  danger  to  the  public, 

4  may  permit  liberty  under  supervision  upon  conditions  it  be- 

5  lieves  conducive  to  law-abiding  conduct,  may  order  unconfined 

6  or  reviewed  release  under  supervision  as  appears  to  it  to  be 

7  desirable,  may  revoke  or  modify  any  order  except  discharge. 
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8  may  discharge  from  control  after  sentence  is  served  or  at  the 

9  age  of  twenty-six  or  when  it  is  satisfied  that  such  discharge  is 

10  consistent  with  the  protection  of  the  public;  provided,  how- 

11  ever,  that  all  sentences  under  this  chapter  shall  be  subject  to 

12  approval  by  an  associate  justice  of  the  superior  court  who 

13  shall  be  assigned  from  time  to  time  by  the  chief  justice  of  the 

14  superior  court  for  this  purpose,  and  the  youth  correction  au- 

15  thority  shall  administer  such  sentence  as  the  court  shall  ap- 

16  prove  and  impose.   In  the  event  the  youth  correction  authority 

17  is  of  the  opinion  that  the  discharge  of  a  person  upon  reaching 

18  his  twenty-sixth  birthday  would  be  inconsistent  with  the  pro- 

19  tection  of  the  public  or  that  such  discharge  would  be  dangerous 

20  to  the  public  because  of  the  person's  mental  or  physical  de- 

21  ficiency,   disorder  or  abnormality,   the   authority  shall   make 

22  application  to  the  court  for  approval  of  an  order  continuing 

23  control.   Upon  such  application  to  the  court,  the  person  con- 

24  cerned  shall  have  the  right  to  be  heard  and  to  demand  a  jury 

25  trial  on  the  question  of  whether  release  from  control  would  be 

26  dangerous  to  the  public  and  the  court  order  directing  the  same 

27  shall  be  subject  to  the  person's  right  to  appeal. 

1  Section  18.    The  youth  correction  authority  after  diagnosis 

2  and  classification  shall  review  the  record  of  persons  referred  to 

3  it  and  enter  an  order  or  sentence  subject  to  approval  of  an  asso- 

4  ciate  justice  of  the  superior  court  as  hereinbefore  provided.   If 

5  it  is  of  the  opinion  that  the  person  does  not  need  commitment 

6  it  may,  after  approval  by  the  court  and  after  reasonable  notice 

7  to  the  commissioner,  discharge  him  unconditionally  or  place 

8  the  case  on  file,  or  place  the  person  in  the  care  of  an  adult  pro- 

9  bation  officer  for  such  time  and  on  such  conditions  as  may 

10  seem  proper  except  that  the  period  of  probation  shall  not  ex- 

11  ceed  three  years  except  when  otherwise  extended  by  the  court 

12  for  a  period  of  not  more  than  two  additional  years,  and  upon 

13  application  duly  made  therefor  to  the  court.    Probation  officers 

14  shall  report  to  the  youth  correction  authority  as  the  authority 

15  may  direct. 

1  Section  19.    Commitments  shall  be  for  an  indefinite  term 

2  not  to  exceed  two  years  for  the  commission  of  a  misdemeanor 

3  and  for  an  indefinite  term  not  to  exceed  four  years  for  the 

4  commission  of  a  felony  except  as  may  otherwise  be  provided 

5  for  in  this  chapter. 

1  Section  20.    Committed  youthful  offenders  not  conditionally 

2  released  shall  undergo  treatment  in  institutions  of  maximum 
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3  security,  medium  security,  or  minimum  security  types  includ- 

4  ing  training  schools,  hospitals,  farms,  forestry  and  other  work 

5  camps,  and  other  agencies  that  will  provide  the  essential  varie- 

6  ties  of  treatment.    The  commissioner  may  from  time  to  time 

7  designate,  set  aside  and  adapt  institutions  and  agencies  under 

8  the  control  of  the  department  of  corrections  for  treatment  as 

9  the  youth  correction  authority  may  recommend.    Insofar  as 

10  practicable  such  institutions  and  agencies  shall  be  used  only 

11  for    treatment    of    committed    youthful    offenders,    and    such 

12  offenders  shall  be  segregated  from  other  offenders,  and  classes 

13  of  committed  youthful  offenders  whenever  practicable  shall  be 

14  segregated  according  to  their  needs  for  treatment.    The  parole 

15  board    shall    carry    out    parole    responsibilities    for    youthful 

16  offenders  required  by  this  chapter  according  to  the  provisions 

17  of  the  laws  of  the  commonwealth. 

1  Section  21.    The    commissioner   is   authorized    to    transfer 

2  youthful  offender  inmates  between  and  among  all  institutions 

3  within  the  department  of  correction  without  restrictions  ex- 

4  cept  that  wherever  practicable  youthful  offender  inmates  shall 

5  be  kept  segregated  from  adult  and  more  hardened  inmates. 

1  Section  22.    The  youthful  correction  authority,  to  the  extent 

2  that  funds  are  appropriated  therefor,  may,  for  persons  com- 

3  mitted   to   it,    establish   and    operate   classification-treatment, 

4  training  and  research  facilities  and  services,  places  for  deten- 

5  tion  prior  to  examination  and  study,  confinement,  educational 

6  institutions,  hospital  and  other  correctional  and  other  segrega- 

7  tive  facilities,  forestry  and  work  camps,  institutions  and  agen- 

8  cies,  diagnostic  services,  and  such  other  services  as  are  proper 

9  for  the  discharge  of  its  duties,  including  the  right  to  employ 

10  and  discharge  such  persons  as  may  be  needed  by  it  to  admin- 

11  ister  any  of  its  functions.    In  carrying  out  its  duties,  the  youth 

12  correction  authority  is  authorized  to  make  use  of  law  enforce- 

13  ment,  detention,  probation,  parole,  medical,  educational,  segre- 

14  gative  and  other  institutions  whether  public  or  private,  within 

15  the   commonwealth   wherever   feasible.    The   director    of    the 

16  authority  with  the  approval  of  the  commissioner  may  enter 

17  into  agreements  with  the  appropriate  private  or  public  officials 

18  for  separate  care  and  special  treatment  in  existing  institutions 

19  of  persons  committed  to  the  youth  correction  authority. 

1  Section  23.    The  youth  correction  authority  shall  make  a 

2  complete  study  of  each  committed  youthful  offender  including 

3  a  mental  and  physical  examination  to  ascertain  his  personal 
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4  traits,  his  capabilities,  pertinent  circumstances  of  his  school, 

5  family  life,  any  previous  delinquency  or  criminal  experience, 

6  and  any  mental  or  physical  defect  or  other  factor  contributing 

7  to  his  delinquency.    In  the  absence  of  special  circumstances, 

8  such  study  shall  be  completed  within  a  period  of  thirty  days. 

9  The  findings  of  such  study  and  the  recommendations  based 

10  thereon  shall  be  considered  by  the  authority  and  the  court  in 

11  determining    proper     treatment,     and     the     authority     shall 

12  promptly  forward  the  report  of  its  observation  and  study  to- 

13  gether  with  its  recommendations  for  treatment  to  the  court 

14  which  requested  the  same  as  provided  for  in  section  eight. 

1  Section  24.    To  correct  socially  harmful  tendencies  of  per- 

2  sons  committed  to  it,  the  youth  correction  authority  may  re- 

3  quire  of  persons  committed  to  it  participation  in  vocational, 

4  physical,  educational  and  correctional  training  and  activities 

5  and  use  other  methods  of  treatment  aimed  at  correcting  and 

6  preventing  further  violations. 

1  Section  25.    Whenever  it  appears  to  the  authority  that  a 

2  person  committed  to  it  either  at  the  time  of  his  presentation 

3  or  after  having  become  an  inmate  of  any  of  its  institutions  or 

4  facilities  is  an  improper  person  to  be  retained  in  such  institu- 

5  tion  or  facility  or  to  be  so  incorrigible  as  to  be  incapable  of  ref- 

6  ormation  under  its  discipline,  or  detrimental  to  the  interests 

7  of  other  persons  committed  to  it,  the  authority  may  return 

8  him  to  the  committing  court  and  said  court  may  vacate  the 

9  order  of  adjudication  as  a  youthful  offender  and  substitute 

10  therefor  the  criminal  status  and  sentencing  to  such  correc- 

11  tional  institution  or  jail  as  may  be  provided  by  law  for  punish- 

12  ment  of  the  offense  for  which  he  was  convicted. 

1  Section  26.    Whenever  a  person  adjudged  a  youthful  of- 

2  fender  and  committed  to  the  custody  of  the  youth  correction 

3  authority  is  discharged  from  the  control  of  said  authority  as 

4  provided  in  section  seventeen  and  if  the  court  upon  recom- 

5  mendation  of  the  youth  correction  authority  in  its  discretion 

6  shall  so  order,  said  person  shall  be  restored  to  all  civil  rights 

7  and  such  order  shall  have  the  effect  of  setting  aside  the  con- 

8  viction  and  nullifying  the  same,  and  of  purging  such  person 

9  of  a  criminal  record.    Such  person  thereafter  shall  not  be  dis- 

10  qualified  in  any  future  examination,  appointment  or  applica- 

11  tion  for  public  service  under  the  government  of  this  common- 

12  wealth  or  of  a  political  subdivision  thereof,  nor  shall  such  ad- 

13  judication,  conviction  or  disposition,  or  any  evidence  given  in 
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14  any  case  arising  under  this  chapter  be  lawful  or  proper  evi- 

15  dence  against  such  person  for  any  purpose  in  any  proceeding 

16  in  any  court;  and  records  in  such  cases  shall  not  be  received 

17  or  used  in  any  way  in  such  proceedings,  except  in  imposing 

18  sentence  in  any  subsequent  criminal  proceeding  against  the 

19  same  person. 

1  Section  27.    Whenever  a  juvenile  legally  committed  to  the 

2  Massachusetts  youth  service  board  reaches  the  age  of  seven- 

3  teen  and  proves  himself  unwilling  to  co-operate  with  the  youth 

4  service  board  in  its  attempt  to  rehabilitate,  and  proves  to  be 

5  incorrigible  and  beyond  the  resources  of  the  juvenile  authori- 

6  ties,  and  who  as  a  result  becomes  a  disruptive  and  corrupting 

7  influence  on  other  wards  of  the  youth  service  board  who  are 

8  responsive  to  treatment  and  training,  such  a  subject  may  on 

9  certification  of  the  board  as  to  unfitness  for  further  handling 

10  as  a  juvenile,  be  returned  to  the  latest  committing  court  and 

11  sentenced  under  such  provisions  of  section  eight  as  the  court 

12  in  its  judgment  may  deem  proper. 

1  Section  28.    Nothing  in  this  chapter  shall  be  construed  as 

2  repealing  or  modifying  the  duties,  power  or  authority  of  the 

3  department  of  correction  or  of  the  parole  board  with  respect 

4  to  the  handling  or  parole  of  persons  between  the  ages  of  seven- 

5  teen   and   twenty-two   who   are  not  adjudicated   as   youthful 

6  offenders  or  are  being  detained  or  investigated  subject  to  such 

7  adjudication. 

1  Section  29.    This  chapter  shall  not  apply  to  any  offence 

2  committed  before  its  enactment. 
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December,  1963 

To  His  Excellency,  The  Governor  of  Massachusetts 

In  accordance  with  the  provisions  of  section  34B  of  chapter 
221  of  the  General  Laws  (Ter.  Ed.)  we  have  the  honor  to  transmit 
tlie  thirty-nintii  annual  report  of  the  Judicial  Council  for  the  year 
1963. 

Fkederic  J.  MuLDOON,  Chairman, 
Stanley  E.  Qua,  Elijah  Adlo^v, 

Reuben  L.  Lurie,  Kenneth  L,  Nash, 

John  E.  Fenton,  Chakles  W.  Bartlett, 

Carl  E.  Wahlstrom,  Livingston  Hall, 

Raymond  F.  Barrett. 

DISTRIBUTION  OF  THIS  REPORT  AND  HOW  TO  OBTAIN  IT 
In  1925,  3,000  copies  of  the  first  report  were  printed  as  Public  Document 
144  for  distribution  by  the  Pubhc  Document  Room.  A  few  years  later 
the  number  was  reduced  to  2,400.  Of  these,  about  2,000  copies  were 
distributed  to  members  of  the  legislatiire,  all  judges,  clerks  of  court, 
Hbraries,  city  and  town  clerks,  etc.  This  left  about  400  copies  available 
on  request  for  citizens  of  the  Commonwealth,  the  press,  libraries  and 
professional  organizations  in  other  jurisdictions. 

In  addition  to  the  2,400  copies,  ever  since  1925  the  Massachusetts  Bar 
Association  secured  reprints  of  the  first  36  reports  (to  1960)  for  insertion 
in  the  Massachusetts  Law  Quarterly  for  the  bar  association  members. 
With  the  increase  in  members  since  1925,  several  thousand  reprints  were 
thus  distributed  annually  until  1960.  Because  of  increased  activities  of 
the  Massachusetts  Bar  Association,  the  Association  then  decided  to  discon- 
tinue it,  because  of  the  cost. 

THE  CONTENTS  OF  THE  REPORTS 

Since  1925  they  have  contained  the  history  and  reasons  for  about  228 
statutes  under  which  the  bar  is  earning  its  Hving  and  the  courts  are  admini- 
istering  justice.  We  are  informed  that  the  demands  for  the  reports  at  the 
State  House  are  constant  and  have  exhausted  a  number  of  the  earlier  ones. 
Much  of  their  contents  is  not  available  elsewhere  except  in  law  libraries 
or  private  Hbraries  in  which  they  are  kept  and  bound.  From  time  to  time 
they  are  cited  or  quoted  by  the  Supreme  Judicial  Court  or  other  courts. 

As  it  would  be  unfortunate  for  the  profession  in  Massachusetts  and  the 
public  interest,  if  opportunity  to  obtain  these  reports  hitherto  so  widely 
circulated  should  be  so  drastically  reduced,  the  printing  of  the  original 
number  of  3,000  was  revived. 

Those  who  wish  to  read  before,  as  well  as  after,  legislative  action,  the 
reports  which  not  only  all  the  legislators,  but  all  the  judges  and  other  pubhc 
officials  get,  besides  having  copies  to  keep  for  reference  and  who  do  not  now 
receive  this  report  (Pub.  Doc.  144)  from  the  State  House  annually,  as 
explained  above  in  the  first  paragraph,  can  obtain  it  so  long  as  the  supply 
lasts,  and  also  earlier  reports  by  sending  a  request  for  copies,  without  charge, 
to  Pubhc  Document  Room,  State  House,  Boston,  Mass. 
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FOREWORD 

BRIEF  HISTORY  OF  THE  JUDICIAL  COUNCIL  AS  AN  ADVISORY 

BODY  AND  ITS  RELATION  TO  THE  COURTS,  THE  BAR 

AND  THE  ADMINISTRATION  OF  JUSTICE 

The  Judicial  Council  was  created  by  St.  1924,  Chapter  244 
{see  copy  printed  on  page  IV),  "for  the  continuous  study  of  the 
organization,  rules  and  methods  of  procedure  and  practice  of 
the  judicial  system  of  the  Commonwealth,  the  work  accompHshed 
and  the  results  produced  by  that  system  and  its  various  parts." 

BRIEF  ACCOUNT  OF  THE  HISTORY  OF  THE  COUNCIL 

As  the  purpose  and  history  of  the  Council  may  not  be  famihar 
to  the  more  recent  members  of  the  legislature,  pubUc  officials  and 
members  of  the  legal  profession,  a  brief  outline  of  the  story  may  be 
of  assistance. 

The  Council  was  created  as  a  purely  advisory  body  on  the  recom- 
mendation of  the  Judicature  Commission  of  1919-20  of  which  the 
late  Mr.  Justice  Sheldon  was  chairman,  with  George  R.  Nutter  of 
Boston  and  Addison  L.  Green  of  Holyoke  as  his  associates.  In  the 
course  of  their  second  and  final  report,  after  referring  to  the  reports 
of  various  special  commissions,  of  bar  association  committees  and 
other  bodies,  they  said: 

"The  legislative  committees  on  the  judiciary  and  on  legal  aflFairs  are  in 
constant  session  every  year  hearing  petitions  for  legislation  of  every 
variety  relative  to  the  courts,  submitted  mainly  by  individuals.  Some  of 
these  suggestions  have  been  carefully  prepared  and  thought  out,  w^hile 
many  of  them  have  not.  These  committees  render  good  service  to  the 
Commonwealth  in  deahng  with  such  proposals.  Both  of  these  committees, 
however,  are  overburdened  with  the  many  petitions  for  legislation  present- 
ed to  them  every  year,  in  addition  to  the  work  of  the  individual  members 
in  other  connections. 

*Tt  is  not  a  good  business  arrangement  for  the  Commonwealth  to  leave 
the  study  of  the  judicial  system  and  the  formulation  of  suggestions  for  its 
development  almost  entirely  to  the  casual  interest  and  initiative  of  in- 
dividuals. The  interest  of  the  people,  for  whose  benefit  the  courts  exist, 
calls  for  some  central  clearing  house  of  information  and  ideas  which  will 
focus  attention  upon  the  existing  system  and  encourage  suggestions  for 
its  improvement." 

The  report  of  that  commission  (H.  1215  of  1921)  contributed  to 
start  a  movement  throughout  the  country  which  was  described  in 
the  Handbook  of  the  National  Conference  of  Judicial  Councils 
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(organized  about  1930)  by  its  chairman,  Hon.  James  W.  McLendon, 
Chief  Justice  of  the  Texas  Court  of  Civil  Appeals,  as  follows: 

"Characterized  by  Dean  Wigmore,  at  the  time  of  its  republication  (Feb- 
ruary, 1937)  in  the  American  Judicature  Society  Journal,  as  the  spark  .  .  . 
was  the  celebrated  address  of  Roscoe  Pound,  deahng  with  'The  Causes 
of  Popular  Dissatisfaction  with  the  Administration  of  Justice,'  dehvered 
before  the  Minneapohs  Convention  of  the  American  Bar  Association  in 
1906.  Some  seven  years  later  the  American  Judicature  Society  was  born, 
having  for  its  general  objective  improvement  of  judicial  administration. 
That  organization  has  from  time  to  time  sponsored  important  expedients 
and  methods  designed  to  effectuate  this  objective.  Among  these  was  the 
judicial  council  —  an  oflBcial  body  charged  with  the  duty  of  continuous 
study  of  the  judicial  system  and  its  functioning,  and  the  devising  of 
methods  for  the  improvement  of  the  system  and  its  adaptation  to  present 
day  needs. 

"Probably  the  first  organization  of  this  character  was  the  Board  of 
Circuit  Justices  set  up  in  Wisconsin  in  1913.  A  similar  body  was  au- 
thorized in  New  Jersey  in  1915.  It  was  not,  however,  until  the  com- 
prehensive final  report  of  the  Massachusetts  Judicature  Commission  in 
1921,  recommending  creation  of  a  judicial  council  in  that  state,  that  the 
movement  attained  concerted  semblance.  The  following  year,  upon  recom- 
mendation of  Mr.  Chief  Justice  Taft,  the  Federal  Conference  of  Senior 
Circuit  Justices  was  created.  More  than  half  the  states  have  judicial 
councils;  all  of  which,  though  varying  widely  in  their  component  per- 
sonnel, have  the  above  common  objective." 

Shortly  after  the  creation  of  the  Massachusetts  Council,  in  1925, 
the  legislature  also  submitted  the  following  request  to  the  Council: 

1925  RESOLVES,  CHAPTER  27 

"Resolved,  That  the  judicial  council  is  hereby  requested  to  investigate 
ways  and  means  for  expediting  the  trial  of  cases  and  relieving  congestion 
in  the  dockets  of  the  Superior  Court,  and,  among  other  things  .  .  .  measures 
for  discouraging  frivolous  appeals;  measures  for  requiring  parties  to  frame 
issues  in  advance  of  trial  by  greater  specification  in  the  declaration  of 
what  the  plaintiff  in  good  faith  claims  and  greater  specification  in  the 
answer  of  what  the  defendant  admits  or  in  good  faith  denies,  with  suitable 
penalties  for  frivolous  or  unfounded  allegations  and  denials;  ways  and 
means  for  encouraging,  so  far  as  consistent  with  constitutional  rights 
trials  without  jury  .  .  .  and  any  other  ways  and  means  that  may  appear 
feasible  to  said  council  for  improving  and  modernizing  court  procedure 
and  practice  so  that,  consistently  with  the  ends  of  justice,  the  proverbial 
delays  of  the  law  and  attendant  expense,  both  to  Litigants  and  the  general 
public,  may  be  minimized.     (Approved  April  24,  1925.)" 

Since  that  time  the  legislature  has  constantly  passed  resolves 
requesting  reports  on  the  specified  matter  of  pending  bills  on  which 
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the  legislature  wishes  advisory  assistance.  With  the  rare  exception 
of  matters  so  broad  in  scope  that  the  Council  is  not  equipped  to 
deal  with  them  these  requests  have  been  answered  with  the  judg- 
ment of  the  members  of  the  Council  and  their  reasons. 

For  the  convenience  of  the  legislature  and  the  courts  and  prac- 
tising lawyers  we  call  attention  to  the  fact  that  annexed  to  the 
27th  report  in  1951  was  an  index  to  the  contents  of  these  reports 
since  1919,  with  an  introductory  statement  and  an  annotated  list 
of  about  150  statutes  passed  after  recommendation  of  the  Judica- 
ture Commission  and  of  the  Judicial  Council,  with  references  to 
the  reports  where  the  reasons  for  each  statute  may  he  found.  This 
list  of  statutes  brought  down  to  1954  numbered  177  with  references 
was  reprinted  for  reference  in  the  Massachusetts  Law  Quarterly 
for  February  1955,  Vol.  40,  No.  1.  Since  1954  more  were  passed 
for  reasons  stated  in  the  reports. 

The  various  reports  also  contain  the  reasons  for  most  negative  re- 
ports on  bills  referred  to  the  Council  with  request  for  report,  of 
which  there  were  many. 


THE  ACT  CREATING  THE  JUDICIAL  COUNCIL 

ACTS  OF  1924,  CHAPTER  244 

As  Amended  by  St.  1927,  c.  923,  St.  1930,  a.  142,  and  St.  1947,  a.  610 
Now  Appearing  as  G.  L.  (Ter.  Ed.)  Ch.  221,  /jf  34A-34C 

AN  ACT  PROVIDING  FOR  THE  ESTABLISHMENT  OF  A  JUDICIAL 
COUNCIL  TO  MAKE  A  CONTINUOUS  STUDY  OF  THE  ORGANL 
ZATION,  PROCEDURE  AND  PRACTICE  OF  THE  COURTS. 

Chapter  two  hundred  and  twenty-one  of  the  General  Laws  is  hereby 
amended  by  inserting  after  section  thirty-four,  under  the  heading  "Judicial 
Council,"  the  following  three  new  sections  —  Section  34A.  There  shall  be  a 
Judicial  Council  for  the  continuous  study  of  the  organization,  rules  and 
methods  of  procedure  and  practice  of  the  judicial  system  of  the  common- 
wealth, the  work  accomphshed,  and  the  results  produced  by  that  system  and 
its  various  parts.  Said  council  shall  be  composed  of  the  chief  justice  of  the 
supreme  judicial  court  or  some  other  justice  or  former  justice  of  that  court 
appointed  from  time  to  time  by  him;  the  chief  justice  of  the  superior  comt 
or  some  other  justice  or  former  justice  of  that  court  appointed  from  time 
to  time  by  him;  the  judge  of  the  land  court  or  some  other  judge  or  former 
judge  of  that  court  appointed  from  time  to  time  by  him;  the  chief  justice 
of  the  municipal  court  of  the  city  of  Boston  or  some  other  justice  or  former 
justice  of  that  court  appointed  from  time  to  time  by  him;  one  judge  of  a 
probate  court  in  the  commonwealth  and  one  justice  of  a  district  court  in 


P.D.  144  JUDICIAL  COUNCIL  V 

the  commonwealth  and  not  more  than  four  members  of  the  bar  all  to  be 
appointed  by  the  governor,  wdth  the  advice  and  consent  of  the  executive 
council.  The  appointments  by  the  governor  shall  be  for  such  periods,  not 
exceeding  four  years,  as  h©  shall  determine. 

Section  34B.  The  Judicial  Council  shall  report  annually  on  or  before 
December  first  to  the  governor  upon  the  work  of  the  various  branches  of 
the  judicial  system.  Said  coimcil  may  also  from  time  to  time  submit  for 
the  consideration  of  the  justices  of  the  various  courts  such  suggestions 
in  regard  to  rules  of  practice  and  procedure  as  it  may  deem  advisable. 

Section  34C.  No  member  of  said  council,  except  as  hereinafter  provided, 
shall  receive  any  compensation  for  his  services,  but  said  council  and  the 
several  members  thereof  shall  be  allowed  from  the  state  treasury  out  of 
any  appropriation  made  for  the  purpose  such  expenses  for  clerical  and  other 
services,  travel  and  incidentals  as  the  governor  and  council  shall  approve. 
The  secretary  of  said  council,  whether  or  not  a  member  thereof,  shall 
receive  from  the  commonwealth  a  salary  of  five  thousand  dollars. 

MEMBERS  OF  THE  COUNCIL 

Frederic  J.  Muldoon  of  Westwood,  Chairman 

Stanley  E.  Qua  of  Lowell  Elijah  Adlow  of  Boston 

Reuben  L.  Lurie  of  Brookline  Kenneth  L.  Nash  of  Weymouth 

John  E.  Fenton  of  Lawrence  Charles  W.  Bartlett  of  Dedham 

Carl  E.  Wahlstrom  of  Worcester         Livingston  Hall  of  Concord 
Raymond  S.  Barrett  of  Quincy 


Frank  W.  Grinnell,  Secretary,  60  State  St.,  Boston 


APPOINTMENT  OF  JUDGE  WAHLSTROM 

Since  the  last  report  following  the  retirement  of  Judge  Leggat, 
Hon.  Carl  E.  Wahlstrom  of  the  Worcester  Probate  Court,  was  ap- 
pointed to  fill  the  vacancy  in  the  Council. 


With  this  introduction,  which  we  hope  may  be  helpful,  we  pro- 
ceed with  report  of  the  work  of  the  Council  during  the  year  1963. 
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REPORT 
ATTACKING  COURT  CONGESTION  AT  ITS  SOURCE 

For  more  than  fifty  years  in  Massachusetts,  as  well  as  through- 
out the  nation,  court  congestion  has  been  a  prominent  subject  of 
complaint  and  criticism,  directed  at  the  courts,  the  bar,  the  legis- 
lature, committees,  commissions,  reports,  statistics  and  a  variety 
of  suggested  remedies  have  been  appearing  year  after  year.  Some 
have  been  adopted  from  time  to  time  with  varied  but  limited  and 
more  or  less  temporary  success. 

But  the  complaints  of  congestion  continue  because  cases  continue 
to  accumulate. 

In  1957,  in  its  33rd  Report,  the  judicial  Council,  after  repeated 
earlier  reports,  summarized  the  story  as  follows: 

THE  REPORT  OF  1957 

In  the  15th  report  in  1939  it  was  pointed  out  that: 

"One  of  the  functions  of  a  judicial  council  is  to  submit  the  best  proposals 
which  they  can  think  of  to  adjust  this  or  that  part  of  the  judicial  system,  or 
of  the  methods  of  procedure,  to  meet  the  changing  pubHc  needs  of  justice,  as 
well  as  of  the  taxpayers  who  pay  the  public  cost,  not  with  the  expectation 
that  these  proposals  will  necessarily  be  adopted  forthwith,  but  in  order  that 
such  proposals  may  be  ready  at  hand  as  a  basis  for  discussion  and  improve- 
ment when  the  public  need  is  recognized  suflBciently  to  stimiilate  action 
by  the  courts  or  the  legislature. 

"This  is  illustrated  in  a  striking  manner  by  the  fact,  already  mentioned 
in  this  report,  that  St.  1939,  Chap.  257,  was  first  recommended  nineteen 
years  before  its  passage,  and  St.  1939,  Chap.  341,  was  first  recommended 
about  twelve  years  before  its  passage." 

By  Resolves,  Chapter  27  of  1925,  adopted  a  few  months  after 
the  creation  and  organization  of  the  Council  and  printed  on  page 
III  of  this  report,  the  Judicial  Council  was 

"...  requested  to  investigate  ways  and  means  for  expediting  the  trial 
of  cases  and  relieving  congestion  in  the  dockets  of  the  superior  court,  and, 
among  other  things  .  .  .  ways  and  means  for  encouraging,  so  far  as  con- 
sistent with  constitutional  rights,  trials  without  jury  —  and  any  other  ways 
and  means  that  may  appear  feasible  to  said  Council  for  improving  and 
modernizing  court  procedure  and  practice  so  that,  consistently  with  the 
ends  of  justice,  the  proverbial  delays  of  the  law  and  attendant  expense, 
both  to  litigants  and  the  general  pubHc,  may  be  minimized.  (Approved 
April  24,  1925.)" 

Among  the  many  recommendations  made  by  the  Council  since 
1925  is  a  recommendation  of  a  moderate  fee  for  claiming  a  jury 
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trial,  the  most  expensive  method  of  trial  at  the  public  cost.  Such 
a  recommendation  was  first  made  in  1909  by  the  Special  Commis- 
sion on  Causes  of  Delay  in  the  Administration  of  Justice  (House 
1050  of  1910). 

In  1933,  in  his  message  to  the  legislature  (Senate  1  of  1933, 
p.  1),  Governor  Ely  said: 

"Serious  consideration  should  be  given  to  the  courts  —  and  the  expense 
of  operating  them.  A  fee  should  be  added  when  the  trial  by  jiny  Is 
claimed."    He  suggested  a  fee  of  $15.00. 

In  1942  the  Joint  Committee  on  Ways  and  Means  in  its  report 
of  an  investigation  of  finances  (under  legislative  order),  House 
1295  of  1943,  called  attention  to  the  matter  and  quoted  Governor 
Ely's  remarks. 

In  its  19th  report  in  1943  the  Judicial  Council  discussed  the 
Ways  and  Means  report  and  supported  a  moderate  jury  fee  (see 
pp.  32-35). 

In  its  23rd  report  in  1947  the  Council  again  discussed  rising 
costs,  and  said  (pp.  26-27): 

"As  to  the  much  discussed  question  of  a  jury  fee,  in  view  of  the  enor- 
mously increased  cost  to  the  pubhc  of  jury  trials  as  compared  with  trials 
without  jury,  attention  has  been  called  repeatedly  to  the  fact  that  from 
1805  to  1836  in  Massachusetts,  when  jurors  received  $1.25  a  day,  a  jury 
fee  of  $7.00  was  required. 

"The  Council  believes  that  a  jury  fee  of  $15.00  is  a  reasonable  amoimt 
to  require  a  litigant  who  claims  a  jury  trial,  to  contribute  toward  the 
added  large  cost  to  the  taxpayers  which  he  imposes  upon  the  public  by 
that  form  of  trial.  The  Council,  therefore,  recommends  the  requirement 
of  that  amount." 

Jurors  today  get  $10.00  a  day  (plus  travel,  etc.),  as  compared 
vi^ith  $1.25  before  1836,  so  that  a  full  jury  of  12  costs  $120.00  (plus 
travel,  etc.)  as  compared  with  $15.00  then.* 

*In  the  resolve  of  1925  the  phrase  "so  far  as  consistent  with  Constitutional 
rights"  appears.  In  order  thai  there  may  be  no  doubt  or  misunderstanding 
as  to  this  aspect  of  the  proposal,  we  quote  for  convenient  reference  the  opin- 
ion of  Chief  Justice  Morton  in  1882  in  Foster  v.  Morse,  132  Mass.  354,  and 
Bailey  v.  Joy,  356,  as  follows: 

"The  purpose  of  the  Declaration  of  Rights  was  to  announce  great  and 
fundamental  principles,  to  govern  the  action  of  those  who  make  and  those 
who  administer  the  law,  rather  than  to  establish  precise  and  positive  rules 
of  action.  It  has  uniformly  been  held  that  this  and  the  similar  provision 
in  the  twelfth  article  of  the  Declaration  of  Rights  are  intended  to  secure 
a  benefit  or  right  to  a  party  to  a  suit,  which  he  may  avail  himself  of  or 
waive  at  his  election;  and  that  the  Legislature,  under  the  power  given  it 
by  the  Constitution  to  make  'all  manner  of  wholesome  and  reasonable 
orders,  laws,  statutes  and  ordinances,  directions  and  instruction,'  not 
repugnant  to  the  Constitution,  has  the  authority  to  make  reasonable  laws 
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regulating  the  mode  in  which  this  right  shall  be  enjoyed  and  used.  Jones 
V.  Robbins,  8  Gray  329. 

"Thus,  a  law  is  constitutional  which  provides  that,  if  a  defendant  in  a 
civil  or  a  criminal  suit  is  defaulted,  judgment  is  to  be  rendered  against 
him;  he  is  deemed  to  have  waived  his  right  of  trial  by  jury.  Common- 
wealth V.  Whitney,  108  Mass.  5.  So  the  law  requiring  that  in  a  civil 
action  the  defendant  shall  be  defaulted  unless  he  files,  within  ten  days  of 
the  return  day  of  tlie  writ,  an  affidavit  that  he  has  a  good  defense,  has 
been  held  to  be  constitutional,  and  not  an  unreasonable  restriction  of  the 
defendant's  right  of  a  trial  by  jury.  Hunt  v.  Lucas,  99  Mass.  404.  So  a  law 
requiring  a  party  appealing  from  the  judgment  of  an  inferior  tribunal  to 
give  bonds  to  prosecute  his  appeal,  or  bail  for  his  appearance,  is  consti- 
tutional and  valid.  Hapgood  v.  Doherty,  8  Gray  373.  Jones  v.  Robbins, 
ubi  supra. 

"The  statutes  we  are  considering,  requiring  a  party  to  a  civil  suit  to  file 
a  notice  of  his  desire  to  have  a  trial  by  jury,  fall  within  the  same  principle. 
This  requirement  does  not  deprive  him  of  his  right  to  a  trial  by  jury,  but 
regulates  the  mode  in  which  this  right  shall  be  enjoyed  and  used." 

In  each  report  since  1947  the  Council  has  renewed  its  recom- 
mendation of  a  moderate  jury  fee  as  a  reasonable  method  of  attack- 
ing the  much  discussed  problem  of  "congestion"  at  its  source.  We 
renew  the  recommendation  because  we  consider  it  'part  of  the 
function  of  the  Council,  as  an  advisory  body,  to  keep  the  recom- 
mendation alive. 

The  Declaratory  Judgment  Act  of  1945,  Chapter  582,  now  Chap- 
ter 231A  of  the  General  Laws  (see  M.  L.  Q.,  November,  1945)  was 
first  suggested  in  substance  by  the  Judicature  Commission  in  1920. 
The  system  of  removal  of  civil  cases  and  appellate  divisions,  ad- 
justed to  District  Courts  throughout  the  Commonwealth  in  place 
of  the  earlier  appeal  system,  was  submitted  in  1914  ( see  Report  of 
Committee  on  Legislation  of  Mass.  Bar  Assoc,  for  1914,  pp.  27-48) 
and  year  after  year  thereafter  until  it  was  adopted,  practically 
without  change,  in  1922. 

In  the  31st  report,  page  10,  it  was  pointed  out  that  in  the  fif- 
teenth article  of  the  Bill  of  Rights,  the  constitutional  right  of 
"parties"  in  civil  cases  is  "a  right  to  a  trial  by  jury"  and  not  a 
right  of  a  party  or  his  lawyer  to  a  "horse  trading"  weapon  in  the 
form  of  a  claim  for  an  unexpected  and  unwanted  jury  trial  or  for 
delays  or  perfunctorily  as  a  matter  of  habit.  Attention  was  also 
called  to  the  fact  that  at  the  Lawyers'  Institute  in  Swampscott 
in  June  1955  the  statistics  were  turned  into  a  fiving  picture  in 
the  course  of  a  vigorous  discussion  by  lawyers,  clerks  and  judges 
and  as  suggested  by  an  observant  clerk  of  the  superior  court  of 
long  experience,  "from  the  point  of  view  of  the  pubfic  who  pay 
the  bills  the  picture  painted  by  the  facts  was  rather  ridiculous'." 

In  1955  the  bill  was  recommended  by  the  Judiciary  Committee 
as  House  2733,  recommitted  and  again  reported  "ought  to  pass," 
but  was  referred  to  the  next  annual  session. 
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In  1956  the  bill  again  recommended  by  the  Council  was  also 
supported  by  the  Judicial  Survey  Commission  (see  H.  2620  of 
1956),  but  failed  of  passage.  The  Judiciary  Committee  has  re- 
ported favorably  a  number  of  times  in  recent  years  and  in  one 
year  the  Committee  on  Counties  also  reported  favorably. 

In  1957  it  was  again  recommended  in  the  32nd  report  of  the 
Council,  but  failed  to  pass. 

We  are  aware  and  appreciative  of  the  eflfective  experiments  of 
the  court  during  the  past  two  years  in  breaking  some  of  the  worst 
log-jams,  but  with  the  constant  increase  in  the  number  of  cars 
and  accidents  the  pressure  of  Htigation  will  continue  in  spite  of 
the  efforts  of  the  court.  There  is  no  one  way  of  meeting  it.  We 
still  beheve  in  meeting  that  pressure  at  its  source.  We  beUeve  a 
moderate  jury  fee  to  be  a  reasonable  constitutional  experiment 
to  check  the  pressure.  We  shall  never  find  out  how  it  works  until 
we  try  it  as  people  in  ordinary  business  try  experiments.  We  there- 
fore again  recommend  the  following: 

DRAFT  ACT 

Section  1.  Section  4  of  Chapter  262  of  the  General  Laws,  as  most  recently 
amended  by  Section  2  of  Chapter  119  of  the  Acts  of  1950,  is  hereby  further 
amended  by  inserting  after  the  fourteenth  paragraph,  the  following  paragraph: 

"For  filing  a  claim  for  jury  trial  or  a  motion  to  frame  issues  in  the  super- 
ior court  for  jury  trial  or  for  entry  in  the  superior  court  of  such  issues' 
framed  by  the  land  court  or  by  a  probate  court,  and  transmitted  to  the 
superior  court,  for  trial,  fifteen  dollars." 

Section  2.    This  act  shall  take  eflEect  on  September  first  in  the  current  year. 

Outside  of  a  court  house,  a  careful  and  successful  business  man, 
faced  with  congestion  in  a  department  of  business  would  study  the 
cause  of  it  before  employing  more  expensive  help.  We  think  we 
are  not  exaggerating  in  suggesting  that  the  moderate  jury  fee  will 
prove  to  be  more  effective  than  any  other  remedy  adopted  or  pro- 
posed for  congestion  in  more  than  fifty  years.  We  shall  never  find 
out  until  we  try.    So  we  again  recommend  it. 
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NOTICE  TO  ADMIT  FACTS 

We  respectfully  call  the  attention  of  bar  and  the  bench  to  the 
history  of  this  subject  from  the  6th  Report  of  the  Executive  Sec^ 
retary  to  the  Justices  of  the  Supreme  Judicial  Court  (Pub.  Doc. 
166). 

Mr.  CoUins  said: 

29.  The  federal  rules  of  civil  procedure  most  frequently  used  as  models 
in  the  states  are  those  known  as  the  discovery  rules.  One  of  them,  the 
demand  to  admit  facts  and  the  genuineness  of  documents  (Rule  36)  is  not 
essentially  a  discovery  device,'  but  one  intended  to  narrow  the  issues 
before  trial.  It  is  generally  grouped  with  oral  depositions  and  written 
interrogatories  under  the  heading  of  discovery,  however. 

In  examining  what  Massachusetts  practice  now  contains  that  is  found 
in  some  form  or  other  in  the  federal  rules,  Rule  36  is  an  interesting  one 
to  consider. 

30.  The  1938  notes  to  Rule  36  cite  similar  rules  then  existing,  among 
them  "English  Rules  Under  the  Judicature  Act,  The  Annual  Practice,  1937, 
Order  32,  and  Massachusetts  General  Laws  (Ter.  Ed.  1932)  Chapter  231, 
Section  69. "^  Not  only  was  the  Massachusetts  statute  one  of  the  pro- 
genitors of  Federal  Rule  36,  but  the  statute  itself  was  preceded  by  a 
rule  of  the  Superior  Court.  It  originated  in  the  English  Rules  of  Supreme 
Court  (1883  2  and  4  under  Order  32.  As  early  as  1915  our  statute  was 
preceded  by  Superior  Court  Rule  38  which  reads  as  follows:— 

"Uncontested  Facts  and  Signatures, 

"A  party,  by  notice  in  writing  served  not  less  than  ten  days  before 
a  case  is  put  on  the  daily  list  for  trial,  may  call  upon  the  other  party  to 
admit,  for  the  purposes  of  that  trial  only,  any  fact  which  he  deems 
material  and  not  to  be  in  dispute,  or  the  execution  of  any  written  paper 
which  he  intends  to  use  at  such  trial. 

"The  court  may  delay  the  trial  until  such  notice  is  answered. 

"If  no  answer  is  returned  within  ten  days  after  filing  a  copy  of  said 
demand  in  the  clerk's  office,  or  within  such  further  time  as  may  on 
motion  be  granted,  the  truth  of  the  fact  or  execution  of  such  paper  shall 
for  the  purpose  of  that  case,  and  for  such  purposes  only,  be  held  to  be 
admitted."  It  is  significant  that  what  is  now  expressed  by  statute,  G.  L. 
C.  231,  S.  69,  was  in  its  original  form  a  rule  of  the  Superior  Court. 
It  is  also  interesting  that  the  absence  of  any  sanction  against  the  bad 
faith  litigant  who   unreasonably  refuses   to   admit   a  fact  was   criticised 


^See  Clark  "The  Influence  of  Federal  Procedural  Reform"  13  Law  & 
Contemporary  Problems  144  @  15,  footnote  38  (1948). 

''Developments  In  The  Law  —  Discovery  74  H.  L.  Rev.  940,  @  968. 

'Barron  and  Heltzoff,  Federal  Pr.  &  Procedure  (Rules  Ed.),  Wright 
Revision,  1960,  Vol.  3  A.     p.  462. 
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in  1  Mass.  Law  Quarterly  201  (May,  1916)  by  George  K.  Gardner  of 
the  Boston  Bar,  thus:— 

''Unless  the  couii:  consistently  imposes  costs  where  an  admission  of 
facts  is  unreasonably  refused,  it  seems  probable  that  refusals  to  admit 
will  become  as  much  a  matter  of  course  as  answers  of  general  denial. 
The  Enghsh  model  from  which  it  is  taken  expressly  authorizes  the  trial 
judge  to  impose  the  cost  of  proving  any  fact  on  the  party  who,  after 
notice,  has  unreasonably  refused  to  admit  it,  no  matter  who  may  prevail 
upon  the  whole  evidence  presented  at  the  trial  (Rules  of  the  Supreme 
Court;  Order  32,  §§  2,  4;  to  be  found  in  1916  Annual  Practice,  pp.  546, 
548)." 

Mr.  Gardner  also  pointed  out  that  another  rule  of  the  court  imposed 
as  sanction  the  "cost  of  witnesses  occasioned  by  setting  forth  other  matters" 
in  his  declaration  or  answer  than  the  party  intended  to  rely  on.i 

31.  Rule  38  of  the  1915  rules  became  Rule  37  of  the  1923  rules.  In 
the  meantime,  by  Acts  of  1917,  C.  194  the  Legislature  had  incorporated 
the  substance  of  rule  38  of  the  1915  rules  into  a  statute  the  benefit  of 
which  was  limited  to  plaintiffs  in  actions  to  recover  for  goods  sold  and 
delivered  or  for  work,  labor  and  services  performed. 

This  became  Sec.  69  of  C.  231  of  the  General  Laws  of  1921.  In  1925 
in  its  1st  Report^  the  Judicial  Council  pointed  out  the  weakness  of  the 
statute  and  of  the  court  rule,  then  Rule  37  of  the  1923  Rules,  and  recom- 
mended a  redraft  of  the  statute  including  a  sanction.  The  redraft  extended 
the  availability  of  the  device  to  all  actions  at  law  or  suits  in  equity.  The 
sanction  it  proposed  was  essentially  the  same  as  that  which  is  now  in 
federal  rule  37C,  i.e.,  the  reasonable  expense  "including  counsel  fees"  of 
proving  the  fact  unreasonably  denied.  As  enacted  by  Acts  of  1926,  C. 
381,  //  1,  2,  the  parenthetical  "including  counsel  fees"  was  omitted. 
Whether  this  omission  was  because  the  words  were  deemed  surplusage  is 
not  clear.  It  is  clear,  however,  that  the  sanction  is  of  small  practical 
value  unless  the  tvord  expense  as  used  in  the  last  sentence  of  Sec.  69 
of  C.  231,^  can  be  construed  to  include  a  reasonable  counsel  fee.^ 

The  further  amendment  to  Sec.  69  by  Acts  of  1946,  C.  450  added 
the   requirement   that  a   denial   of   an   alleged   fact   or   execution,    or   an 


^Rule  6  of  the  Superior  Court  1915  Rulej  and  second  Par.  of  Rule  60 
of  the  1923  Rules.  Omitted  without  explanation  in  1932  Rules,  this  pro- 
vision had  been  in  the  Common  Law  Rules  since  1886. 

^11  M.  L.  Q.  1,  p.  43. 

^After  the  1926  Amendment  to  Sec.  69  the  Superior  Court  on  April  9, 
1927,  repealed  what  was  then  its  Common  Law  Rule  37. 

*It  is  to  be  noted  that  this  is  not  the  same  question  as  that  involved 
in  Sears  v.  Nahant,  215  Mass.  234  239,  and  that  we  are  not  dealing  here 
with  taxable  costs  but  with  "expense"  to  be  "added  to  the  taxable  costs  of 
the  party  in  whose  favor  such  amount  is  awarded,  or  deducted  from  the 
amount  of  any  judgment  or  decree  against  him."  What  is  provided  for 
here  is  exemplary  damages  for  unreasonable  conduct,  for  contumacious 
evasion.  As  a  practical  matter  usually  the  only  expense  of  any  substance 
is  the  cost  of  the  attorney's  time  in  proving  the  fact  which  the  recalcitrant 
party  has  unreasonably  refused  to  admit. 
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explanation  of  inability  to  admit  or  deny,  be  under  oath.  This  should 
have  made  evasive  denials  unthinkable,  yet,  complete  disregard  of  the 
solemnity  of  the  oath  has  occurred  now  and  then,  when  answers  filed 
to  demands  to  admit  facts  were  as  remote  from  reality  as  is  the  usual 
general  denial  filed  as  an  answer  to  a  declaration.  Such  conduct  should 
not  be  tolerated  in  any  court  of  justice. 

32.  Two  questions  are  posed  in  respect  of  the  monetary  sanction:— 

(a)  Does  the  statutory  "expense"  include  a  counsel  fee? 

(b)  If  "expense"  as  used  in  Sec.  69  does  not  include  a  counsel  fee, 
does  the  court  because  of  its  power  to  make  rules,  have  power  to  increase 
the  statutory  sanction,  or,  if  not,  to  add  to  it  as  a  sanction  for  the  more 
extreme  cases  of  unreasonableness?^ 

33.  As  to  failure  to  observe  the  fact  that  the  answers  under  Sec.  69 
are  sworn  answers,  a  remedy,  other  than  to  cite  for  perjury,  might  be 
found  if  it  became  generally  known  at  the  bar  that  the  judiciary  intended 
to  deal  firmly  with  recalcitrants.  The  suggestion  is  that  periodically,  by 
notice  to  the  bar,  rather  than  by  rule,  the  court  let  its  policy  be  known 
with  respect  to  details  of  enforcement  of  statutes  and  court  rules  in  matters 
of  practice  and  procedure.  Such  policy  pronouncements,  particularly 
when  they  carry  the  threat  of  sanctions,  would  have  a  twofold  effect. 
First,  they  would  warn  the  bar  that  high  standards  were  to  be  kept 
high.  Second,  they  would  tend  to  more  uniform  enforcement  by  the 
numerous  members  of  the  particular  bench. 


THE  ADMINISTRATION  OF  THE  CRIMINAL  LAW 

Among  other  matters  this  year,  the  Council  has  been  asked  by 
the  legislature  to  report  on  two  matters  of  nation-wide  public 
concern  and  pubhc  controversy. 

1.  A  study  of  the  law  and  practice  in  the  states  and  in  the 
federal  courts  as  to  search  and  seizure  prior  to  June  19,  1961  and 

^This  presents  the  question  of  whether  the  court  has  rule-making  power 
apart  from  statutory  "grant,"  and  if  so,  whether  it  includes  the  power  to  im- 
pose reasonable  sanctions  to  e:isure  obedience.  Passing  those  questions  and 
one  as  to  whether  it  can  increase  a  statutory  sanction,  the  next  question  is 
whether  it  may  provide  by  rule  for  an  additional  sanction  for  the  more 
extreme  instances  of  unreasonable  refusal.  If  all  monetary  sanctions  are 
"costs"  and  if  they  must  be  controlled  by  legislative  definition  or  legislative 
delegation  of  authority  to  define,  then  the  question  is  whether  the  legislative 
"grant"  of  rule-making  power  to  the  Superior  Court,  for  example,  includes 
the  power  to  provide  by  rule  for  imposition  of  an  attorney's  fee  for  grossly 
unreasonable  refusal  to  admit  after  a  demand  under  Sec.  69  of  Chapter  231. 
Cf.  Fuller  v.  Trustees  of  Deerfield  Academy  252  Mass.  258  @  262  where 
reference  was  made  to  the  possibility  of  a  rule  (under  Chapter  213,  Sec.  3) 
including  imposition  of  attorney's  fees  as  one  of  the  terms  on  allowance  of 
amendments. 

Tor  a  recent  discussion  of  federal  rule  36  see  71  Yale  Law  Journal  371 
(January  1962). 
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the  effect  of  a  5  to  4  opinion  of  the  Supreme  Court  of  the  United 
States  on  that  date. 

2.  The  relations  of  newspapers,  the  courts,  the  bar,  and  law 
enforcement  oflBcers,  sometimes  referred  to  as  the  problem  of 
"Free  Press  v.  Fair  Trial"  or  "Trial  by  Newspaper". 

Modem  conditions  and  practices  and  conflicting  judicial  opinions 
and  decisions  have  brought  both  of  these  matters  to  the  front  on  a 
national  scale  in  recent  professional  discussions. 

As  they  both  call  for  thought  by  interested  laymen  in  the  pubHc 
interest,  as  well  as  police  ofiBcers,  judges,  lawyers,  and  prosecuting 
ofiBcials,  we  submit  this  report  on  the  history  of  both  subjects  and 
its  resulting  problems  as  a  background  for  public  discussion. 

The  American  Bar  Association  Journal  for  September  1963 
contains  a  searching  and  suggestive  article  by  Hon.  J.  Edward 
Lumbard,  the  Chief  Judge  of  the  United  States  Court  of  Appeals 
for  the  Second  Federal  Circuit. 

EXTRACTS  FROM  JUDGE  LUMBARD'S  ARTICLE  ON  "THE 
ADMINISTRATION  OF  THE  CRIMINAL  LAW" 

"The  manner  in  which  any  society  administers  criminal  justice  measures 
the  value  it  places  on  the  hberty  and  the  dignity  of  the  individual;  it  is 
also  a  test  of  its  abihty  to  safeguard  the  community  from  those  who  break 
the  law.  The  development  of  our  legal  institutions  manifests  our  belief 
that  we  can  and  should  accord  to  every  person  fair  and  equal  treatment 
according  to  law,  and  that,  at  the  same  time,  we  expect  such  enforcement 
of  our  laws  that  the  interests  of  society  will  be  suitably  protected. 

In  today's  rapidly  changing  world,  with  its  accelerated  pressures,  this 
ideal  of  simultaneously  observing  individual  rights  and  providing  com- 
munity protection  faces  greater  strains  than  ever  before.  Because  it  seems 
to  me  that  we  are  in  danger  of  a  grievous  imbalance  in  the  administration 
of  criminal  justice,  I  propose  to  discuss  recent  trends  in  what  seem  to  me 
to  be  critical  areas. 

"In  the  past  forty  years  there  have  been  two  distinct  trends  in  the  ad- 
ministration of  criminal  justice.  The  first  has  been  to  strengthen  the  rights 
of  the  individual;  and  the  second,  which  is  perhaps  a  corollary  of  the  first, 
is  to  limit  the  powers  of  law  enforcement  agencies. 

"Powers  of  Police  Are  Unsettled. 

"Police  oflBcers  need  to  know  their  powers  to  question,  detain  and  arrest, 
but  federal  law  and  the  laws  of  all  the  states  on  these  questions  are  in  great 
confusion.  At  present  reliable  guides  are  usually  imavailable,  so  that  no 
one  can  say  with  any  certainty  what  powers  the  police  ofiBcer  has  until 
tlie  particular  case  is  decided  by  the  Courts. 
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"Probably  the  most  important  recent  decision,  so  far  as  most  of  the 
states  are  concerned,  is  Mapp  v.  Ohio,  367  U.  S.  643,  announced  by  the 
Supreme  Court  in  Jvine,  1961. 

"Today's  imbalance  between  twentieth-century  individual  rights  and 
nineteenth-century  police  methods  has  arisen  because  the  Bar  and  the 
pubhc  have  left  the  solutions  of  these  delicate  problems  too  much  to  the 
judges,  who  usually  must  decide  the  cases  that  come  before  them  with 
little  of  no  information  as  to  the  impact  of  their  decisions. 

"Petitions  filed  by  state  prisoners  seeking  federal  review  of  their  con- 
victions have  been  at  flood  tide  for  the  past  ten  years.  Altogether  over 
1,200  such  petitions  were  filed  in  the  Supreme  Court  last  year;  in  New 
York  State  alone,  291  prisoners  filed  such  petitions  in  the  federal  coiuts. 
The  state  prisoners  apparently  read  the  advance  sheets  more  avidly  than 
most  members  of  the  Bar,  and  every  new  federal  or  state  decision  in  this 
field  brings  a  new  wave  of  petitions.  In  this  way  our  federal  judges 
have  had  thrust  upon  them  much  of  the  responsibihty  for  the  development 
of  the  law  in  this  area. 

"Police  Need  Improved  Training  and  Instruction. 

"First  comes  the  need  for  trained  police.  Police  ofiicers  must  be  better 
instructed  about  their  duties  and  powers  to  investigate  and  about  the 
individual    rights    which    they    must    respect. 

"Is  it  in  the  pubhc  interest  to  make  it  more  and  more  difficult  for  the 
pohce  to  solve  crimes  by  undue  restriction  of  their  right  to  question  and 
unreasonable  limitation  of  the  time  allowed  to  check  and  investigate?  Can 
the  police  be  given  this  power  without  undue  risk  of  its  abuse?" 


Resolves,  Chapter  9. 

RESOLVE  PROVIDING  FOR  AN  INVESTIGATION  BY  THE 

JUDICIAL  COUNCIL  OF  THE  LAWS  OF  THE 
COMMONWEALTH  RELATIVE  TO  SEARCH  AND  SEIZURE. 

Resolved,  That  the  judicial  council  be  requested  to  investigate 
the  laws  of  the  commonwealth  relative  to  search  and  seizure,  and 
to  include  its  conclusions  and  its  recommendations,  if  any,  in  rela- 
tion thereto,  together  with  drafts  of  such  legislation  as  may  be 
necessary  to  give  effect  to  the  same,  in  its  annual  report  for  the 
current  year. 

Approved  April  1,  1963. 

No  specific  bill  is  referred  by  the  resolve.  It  requests  a  general 
investigation  of  the  law  about  search  and  seizure  and  what  can 
and  should  be  done  about  it  in  Massachusetts.  This  calls  for  a 
study  and  understanding  of  the  history  of  the  subject  in  Massachu- 
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setts  prior  to  the  5  to  4  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  Mapp  case  referred  to  by  Judge  Lumbard  and  of 
the  e£Fect  of  that  opinion  on  the  law  and  practice  and  procedure  in 
the  States  and  especially  in  Massachusetts  since  1780. 


THE  HISTORY  OF  THE  LAW  IN  MASSACHUSETTS  PRIOR 

TO  JUNE  19,  1961. 

1.     The  Constitutional  Story  of  Search  and  Seizure. 

The  American  law  of  search  and  seizure  originated  in  Massa- 
chusetts. 

The  use  of  roving  "general"  warrants  to  search  and  seize  un- 
specified things  anywhere  in  unspecified  places  was  a  practice 
which  led  to  great  controversy  on  both  sides  of  the  Atlantic  in  the 
period  prior  to  the  American  Revolution.  In  Massachusetts,  it  led 
to  argument  of  Otis  and  Thacher  against  the  "writs"  of  assistance" 
in  1761,  the  memory  and  influence  of  which  is  perpetuated  by 
Reid's  mural  painting  almost  facing  the  entrance  to  the  Senate 
Chamber  in  the  State  House. 

The  writs  were  issued  in  spite  of  the  efforts  of  Otis;  but  his 
argument,  supplemented  by  his  pamphlet  on  "The  Rights  of  the 
Rritish  Colonies"  and  other  pamphlets  is  today  part  of  our  con- 
stitutional history  of  freedom  in  Massachusetts  because  in  the 
words  of  Chief  Justice  Horace  Gray,  it  "foreshadowed  the  principle 
of  American  constitutional  law  that  it  is  the  duty  of  the  judiciary 
to  declare  unconstitutional  statutes  void." 

In  England  in  1765  the  ransacking  of  house  and  seizure  of  all 
papers  under  a  general  warrant  called  forth  the  opinion  of  Lord 
Camden  in  Entick  v.  Carrington,  19  Howell's  "State  Trials",  1029. 
The  arbitrary  arrest,  and  search  and  seizure  of  papers,  of  John 
Wilkes  at  about  that  time  was  one  of  the  incidents  leading  to  the 
slogan  "Wilkes  and  Liberty!",  famihar  both  in  England  and 
America.     (See  Postgates  "That  Devil  Wilkes"). 

All  this  led  to  the  14th  Article  of  the  Massachusetts  Bill  of 
Rights  in  the  Constitution  of  1780. 

Article  XIV,  still  unchanged  for  183  years,  provides: 

"Every  subject  has  a  right  to  be  secure  from  all  unreasonable  searches, 
and  seizures,  of  his  person,  his  houses,  his  papers,  and  all  his  possessions. 
All  warrants,  therefore,  are  contrary  to  this  right,  if  the  cause  or  founda- 
tion of  them  be  not  previously  supported  by  oath  or  affirmation;  and  if  the 
order  in  the  warrant  to  a  civil  officer,  to  make  search  in  suspected  places, 
or  to  arrest  one  or  more  suspected  persons,  or  to  seize  their  property, 
be  not  accompanied  with  a  special  designation  of  the  persons  or  objects  of 
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search  arrest,  or  seizure;  and  no  warrant  ought  to  be  issued  but  in  cases, 
and  with  the  formahties  prescribed  by  the  laws." 

It  was  adopted  abnost  eight  years  before  the  Federal  Convention 
of  1787  and  the  adoption  of  the  Constitution  of  the  United  States 
without  any  Bill  of  Rights,  and  ten  years  before  the  first  10  Federal 
amendments,  including  the  4th,  the  substance  of  which  was  recom- 
mended to  Congress  by  the  Massachusetts  Federal  Convention  of 
1787  and  then  submitted  to  the  states  by  Congress  and  ratified  in 
1789.  Chief  Justice  Shaw  and  Mr.  Justice  Wilde  both  grew  up 
in  the  early  period  while  the  revolutionary  and  constitutional 
thinking  were  still  fresh  in  people's  minds. 

In  1841  in  the  leading  Case  of  Com.  v.  Dana  2  Met.  329  at 
pp.  334-336,  Chief  Justice  Shaw's  Court,  in  its  opinion  by  Mr.  Jus- 
tice Wilde,  explained,  at  some  length,  the  constitutional  back- 
ground of  search  warrants  (as  summarized  above).  Having  stated 
"that  the  right  to  search  for  and  seize  private  papers  is  unknown  to 
the  common  law"  and  after  quoting  from  Lord  Camden's  opinion 
the  Court  said: 

"The  framers  of  oui  constitution  were  not  ignorant  of  those  principles. 
They  were  well  known,  and  warmly  cherished  by  those  erJightened  states- 
men, as  important  and  necessary  for  the  security  of  civil  liberty.  They  had 
been  discussed,  and  powerfully  and  eloquently  maintained,  in  the  discus- 
sions had  respecting  writs  of  assistance,  several  years  before  the  decision 
in   Entick  v.    Carrington. 

"With  the  fresh  recollection  of  those  stirring  discussions,  and  of  the 
revolution  which  followed  them,  the  article  in  the  BiU  of  Rights,  respect- 
ing searches  and  seizures,  was  framed  and  adopted.  The  article  does  not 
prohibit  all  searches  and  seizures  of  a  man's  person,  his  papers,  and  pos- 
sessions; but  such  only  as  are  'unreasonable,'  and  the  foundation  of  which 
is  'not  previously  supported  by  oath  or  aflSrmation.'  The  legislature  were 
not  deprived  of  the  power  to  authorize  search  warrants  for  probable 
causes,  supported  by  oath  or  affirmation,  and  for  the  punishment  or  sup- 
pression of  any  violation  of  law.  The  law,  therefore,  authorizing  search 
warrants  in  certain  cases,  is  in  no  respect  inconsistent  with  the  declaration 
of  rights. 

"We  are  also  of  the  opinion,  that  the  warrant  in  this  case  is  in  conformity 
with  all  the  requisitions  of  the  statute  and  the  declaration  of  rights.  The 
complaint  is  under  oath,  and  alleged  a  probable  cause  to  authorize  the 
search  and  seizure.  The  articles  seized  are  described,  and  the  place  in 
which  they  were  concealed  is  designated,  with  sufficient  certainty.  There 
could  be  no  diflficulty  in  ascertaining,  by  inspection,  the  articles  which  the 
officer  was  directed  to  seize.  The  place  of  concealment  is  alleged  to  be  the 
office  of  the  defendant,  No.  2  Devonshire  Street,  rear  of  23  State  Street. 
The  defendant  occupied  that  office,  and  the  fact  that  another  person  occu- 
pied it  with  him  carmot  be  considered  as  constituting  a  material  variance." 
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THE  MASSACHUSETTS  RULE  OF  ADMISSIBILITY  OF 
EVIDENCE  SEIZED. 

In  this  Dana  case,  the  court  also  stated  the  law  as  to  the  use  in 
evidence  of  papers  or  other  things  seized  by  an  officer  under  an 
illegal  search  warrant  or  in  excess  of  the  authority  in  the  warrant, 
saying: 

"There  is  no  good  reason  for  excluding  the  papers  seized  as  evidence,  if 
they  were  pertinent  to  the  issue,  as  they  unquestionably  were." 

"This  point  was  decided  in  the  cases  of  Legatt  v.  Lollerey  14  East  302 
and  Jordan  v.  Lewis  14  East  306,  note,  and  we  are  entirely  satisfied  that 
the  principal  on  which  these  cases  were  decided  is  sound  and  well  estab- 
lished." 

That  was  the  established  meaning  of  the  14th  article  and  the 
law  of  Massachusetts  before  and  after  1841  to  June  1961  as  appears 
in  Chief  Justice  Rugg's  opinion  for  the  unanimous  Court  in  Com. 
V.  Wilkins,  243  Mass.  in  which  he  said  after  citing  Com.  v.  Dana 
and  all  the  subsequent  cases,  "as  a  matter  of  reason  we  remain 
satisfied  with  the  grounds  on  which  they  were  decided"  (see  p. 
363). 

THE  STATUTORY  HISTORY  OF  SEARCH  AND  SEIZURE 

The  first  Massachusetts  statutory  provision  for  search  warrants 
appeared  in  1823  and  later  as  sections  1-3  of  Chapter  142  of  the 
Revised  Statutes  of  1836,  authorizing  them  for  property  stolen, 
embezzled  or  obtained  by  false  pretences,  counterfeit  or  forged 
instruments,  obscene  Hterature  intended  to  be  circulated,  lottery 
tickets  and  gaming  apparatus. 

In  the  note  to  these  sections,  the  Commissioners  said: 

"Section  1,  2.  The  practice  of  issuing  search  warrants,  seems  to  have 
been  introduced  into  our  law,  without  any  express  legislative  sanction; 
and  for  a  long  time  they  were  issued  only  for  the  purpose  of  searching 
for  stolen  goods,  known  or  believed  to  be  concealed  by  the  thief.  By  the 
statute  1823,  c.  40,  the  legislature  has  authorized  searches  for  counterfeit 
coin  or  bank  bills,  and  for  the  tools,  etc.,  of  forgers  and  counterfeiters. 
The  commissioners  now  propose  a  further  extension  of  this  process,  to  the 
cases  of  lottery  tickets,  and  of  gaming  apparatus,  etc.,  kept  and  used  in 
gambling  houses,  and  places  resorted  to  for  the  purpose  of  unlawful 
gaming." 

As  a  result  of  the  several  revisions  and  amendments  since  1836, 
the  present  statute  General  Laws,  Chapter  276,  section  1,  as  most 
recently  amended  provides: 
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"A  court  or  justice  or  justice  of  the  peace  authorized  to  issue  warrants 
in  criminal  cases  may,  upon  complaint  on  oath  that  the  complainant  be- 
lieves that  any  of  the  property  or  articles  hereinafter  named  are  concealed 
in  a  particular  house  or  place,  if  satisfied  that  there  is  reasonable  cause 
for  such  beUef,  issue  a  warrant  to  search  for  the  following  property  or 
articles:    (1934,  313,  sec.  2,  appvd.  June  12,  1934.)" 

The  specified  list  summarized  in  headings  is  as  follows: 

Stolen  Property  Drugs,  Medicines,  etc. 

Concealed  Property  Lottery  Tickets,  etc. 

Insured  Property  Gaming  Apparatus  and  Furniture 

Counterfeit  Coin,  Notes,  etc.  Pool  Tickets 

Counterfeit  Trade  Marks,  etc.  Rifles,  etc.;  Ammunition 

Unwholesome  Meat  or  Provisions       Bombs,  etc. 

Diseased  Animals  Colored  Oleomargarine 

Obscene  Literature,  etc.  Dangerous  Weapons 

As  to  gaming  places,  etc.,  see  General  Laws,  Chapter  271,  section 
23. 

Section  2  of  Chapter  276  provides  that: 

"Search  warrants  shall  designate  and  describe  the  place  to  be  searched 
and  the  articles  to  be  searched  for." 

We  express  appreciation  of  a  draft  revision  of  the  statutes  sub- 
mitted by  the  Harvard  Student  Legislative  Research  Bureau  on 
Amendments  to  Expand  Judicial  Authority  to  Issue  Search  War- 
rants in  Massachusetts,  so  far  as  consistent  with  the  Fourth  Amend- 
ment. 


SEARCH  WARRANTS  FOR  SUBVERSIVE  PAPERS,  ETC. 

By  Resolves  Chapter  92  of  1954  the  Judicial  Council  was  re- 
quested: 

"to  consider  the  advisability  of  authorizing  the  issuance  of  search  war- 
rants to  seize  books,  papers,  files,  membership  hsts  or  funds  belonging  to, 
being  used  or  intended  to  be  used  by,  a  subversive  organization,  as  defined 
in  section  sixteen  of  chapter  two  hundred  and  sixty-four  of  the  General 
Laws,  or  any  other  written  or  printed  documents,  papers  or  pictorial  repre- 
sentations which  advocate,  advise,  counsel  or  incite  the  overthrow  by 
force,  violence  or  other  unlawful  means  the  government  of  the  common- 
wealth or  of  the  United  States." 

This  resolve  was  adopted  following  the  "Interim  Report"  ( dated 
May  18,  1954)  of  "The  Special  Commission  on  Communism,  Sub- 
versive Activities  and  Related  Matters  within  the  Commonwealth" 
appointed  under  Resolves  of  1953,  chapter  89. 
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In  that  report  (House  No.  2910  of  1954)  the  Commission  said 
at  page  7: 

"In  order  to  consider  the  effectiveness  of  the  present  statutes  concerning 
subversive  activities,  a  conference  was  held  with  a  committee  of  the  Massa- 
chusetts Police  Chiefs  Association,  to  our  mutual  advantage.  .  .  . 

"We  have  been  informed  of  certain  enforcement  problems  with  respect 
to  chapter  264  of  the  General  Laws.  .  .  . 

"We  recommend  that  the  Judicial  Coimcil  consider  amending  the  law 
relative  to  the  issuance  of  search  warrants,  so  as  to  include  certain  evidence 
sought  in  connection  with  subversive  activities."      (Appendix  C.) 

Appendix  C,  thus  referred  to  was  the  draft  resolve  adopted  as 
chapter  92  above  quoted. 

On  this  proposal,  the  Council  reported  in  its  30th  report  (p. 
23)  in  1954  and,  as  that  report  shows  the  need  of  careful  selec- 
tion of  words  in  the  issuance  of  search  warrants,  we  repeat  it  for 
convenient  reference. 

THE  COUNCIL'S  REPORT  IN  1954  ON  SEARCH  WARRANTS 
FOR  SUBVERSIVE  PAPERS. 

There  is  no  constitutional  objection  to  a  statute  providing  for 
"reasonable"  search  and  seizure.  A  question  both  of  legaHty  and  of 
advisabihty  may  arise  from  the  words  in  the  Resolve: 

"...  or  any  other  written  or  printed  documents,  papers  or  pictorial 
representations  which  advocate,  advise,  counsel  or  incite  the  overthrow  by 
force,  violence  or  other  unlawful  means  of  the  government  of  the  com- 
monwealth or  of  the  United  States.  ..." 

"These  words  are  not  connected  with  any  organization  or  any  "use" 
or  intended  use.  Mere  possession  of  such  papers  is  not  illegal  and  the 
words  quoted,  if  tmconnected,  would  appear  to  either  violate  the  legal  test 
of  reasonableness  or  to  approach  the  legal  hmit  so  closely  as  to  be  inad- 
visable in  so  controversial  a  field  of  public  agitation  about  civil  rights. 

"The  search  for  papers  thus  described  is  very  different  from  the  other 
searches  specified  in  Section  1  of  Chapter  276  above  quoted.  The  searches 
and  their  scope  suggested  resemble  very  closely  those  involved  in  con- 
troversies  in  the   18th   Century  before  Lord   Camden. 

"For  these  reasons  we  do  not  recommend  legislation  so  unconnected 
and  unrestricted  as  that  suggested  in  the  Resolve.  We  think  criminal 
practice  and  procedure  of  this  kind  should  be  kept  more  clearly  within 
the  limits  of  legaUty  and  its  administration  hmited  to  the  Superior  Court 
on  apphcation  of  the  Attorney  General  or  a  District  Attorney. 

"We  recommend  the  following: 
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DRAFT  ACT 

"Chapter  276,  G.  L.,  is  amended  by  inserting  after  Section  1  the  following 
Section  lA: 

A  justice  of  the  Superior  Court,  upon  application  of  the  Attorney  Gen- 
eral or  a  District  Attorney,  and  upon  complaint  on  oath  that  the  com- 
plainant believes  that  any  of  the  property  or  articles  hereinafter  named 
are  concealed  in  a  particular  house  or  place,  if  satisfied  that  there  is  a  rea- 
sonable cause  for  such  beUef,  may  issue  a  warrant  to  search  for  the  follow- 
ing property  or  articles:  books,  records,  files,  membership  lists,  funds, 
referred  to  in  Sections  18  and  21  of  Chapter  264,  or  written  or  printed 
documents,  paper  or  pictorial  representations,  referred  to  in  Section  11  of 
Chapter  264,  belonging  to  a  subversive  organization  as  defined  in  Section 
18  of  Chapter  264,  or  used,  provided  for,  or  intended  to  be  used  for,  the 
purposes  specified  in  said  Section  11  of  Chapter  264." 

As  the  act  thus  recommended  was  adopted  by  Chapter  272  of 
1955,  for  convenient  reference  the  sections  of  the  statutes  to  which 
the  act  was  fitted  are  Hsted  in  a  footnote.* 

THE  SEARCH  OF  MOTOR  VEHICLES 

By  Resolves  Chapter  2  of  1963  a  bill  H.  2720  was  referred  to 
the  Council  for  this  purpose  on  February  11th.     Meanwhile  an- 

*The  foliowing  sections  of  General  Laws,  Chapter  264  as  amended  by 
St.  1951  Chapter  805,  seems  to  relate  directly,  or  indirectly,  to  the  ques- 
tion of  the  form  of  a  search  warrant 

Section  11  penalizes  "whoever  ...  by  exhibition,  distribution  or  promul- 
gation of  any  written  or  printed  document,  paper  or  pictorial  represen- 
tation advocates,  advises,  counsels  or  incites  .  .  .  the  overthrow  by  force 
or  violence  or  other  unlawful  means  of  the  government." 

Section  16  defines  "subversive  organization"  as  used  in  sections  17,  18, 
19,  21,  22  and  23  as  "any  form  of  association  of  three  or  more  persons." 

Section  IGA  says  "the  communist  party"  is  a  subversive  organization. 

Section  17  says  a  subversive  organization  is  "unlawful." 

Section  18  provides  for  an  information  in  equity  by  the  Attorney  Gen- 
eral to  break  the  organization  up  and  order  the  "funds  or  property  .  .  . 
turned  over  to  the  treasurer  of  the  Commonwealth  which  shall  then  he 
considered  escheated." 

Section  19  penalizes  becoming,  or  remaining,  a  member  of  an  organiza- 
tion "knowing  it  to  be  a  subversive." 

Section  21  penalizes  "whoever  destroys  or  conceals  books,  records,  files, 
membership  lists  or  funds  belonging  to  an  organization  which  he  knows 
to  be  a  subversive  organization  ..." 

Section  23  penalizes  "whoever  contributes  money  or  any  other  property 
having  a  value  in  money  to  an  organization  which  he  knows  to  be  a  sub- 
versive organization  ..." 

In  view  of  the  words  quoted  from  Sections  11  and  21,  it  is  obvious  that 
the  words  suggested  in  Resolves  Chapter  92  were  lifted  from  those  sec- 
tions including  "membership  lists"  and  "pictorial  representations"  and 
"funds."  As  the  "funds"  of  the  "organization"  are  subject  to  escheat 
under  Section  18,  and  concealment  of  "funds"  etc.  is  penalized  by  Sec- 
tion 21  as  well  as  destruction  of  "membership  lists"  it  seems  that  in  the 
case  of  an  "organization"  they  should  be  covered  by  a  search  warrant. 
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Other  bill  for  a  similar  purpose  (H.  1948)  was  reported  favorably 
on  February  13th,  enacted  and  approved  March  4,  as  Chapter  96, 
see  footnote.* 

THE  JACOBS  CASE  AND  SEARCH  WARRANTS 

The  care  needed  in  drafting  search  warrants,  especially  in  por- 
nography cases  is  still  further  emphasized  by  the  very  recent 
Jacobs  case  (1963  A.  S.)  and  a  vigorous  dissenting  opinion,  all  of 
which  call  for  study  not  only  by  the  police,  but  by  judges  and  all 
enforcement  officers. 

So  far  we  have  reported  on  the  constitutional  and  statutory  law 
of  Massachusetts  as  it  existed  and  was  applied  under  the  14th 
article  of  the  Massachusetts  Bill  of  Rights  of  1780  and  the  Tenth 
Federal  Amendment  without  interference  by  the  Federal  Govern- 
ment until  June  19,  1961. 


THE  MAPP  CASE  AND  ITS  EFFECT  ON  THE  STATES 

Just  what  did  the  Mapp  case  do?  The  Majority  opinions  over- 
ruled Wolf  V.  Colorado  (338  M.  S.  25  June  1949).  What  was 
that? 

The  opening  paragraphs  of  the  majority  opinion  in  Wolf  v. 
Colorado  read: 

"Mr.  Justice  Frankfurter  delivered  the  opinion  of  the  Court. 
"The  precise  question  for  consideration  is  this:  Does  a  conviction  by  a 
State  court  for  a  State  offense  deny  the  "due  process  of  law"  required  by 


*Chap.  96.    An  Act  authorizing  the  issuance  of  a  warrant  to  search 
a  motor  vehicle  for  certain  property  or  articles. 

Section  1.  Section  1  of  chapter  276  of  the  General  Laws  is  hereby 
amended  by  striking  out  lines  1  to  7,  inclusive,  as  appearing  in  section  2 
of  chapter  303  of  the  acts  of  1934,  and  inserting  in  place  thereof  the 
following:  —  A  court  or  justice  or  justice  of  the  peace  authorized  to 
issue  warrants  in  criminal  cases  may,  upon  complaint  on  oath  that  the 
complainant  believes  that  any  of  the  property  or  articles  hereinafter 
named  are  concealed  in  a  particular  house,  place,  or  motor  vehicle,  if 
satisfied  that  there  is  reasonable  cause  for  such  belief,  issue  a  warrant 
to  search  for  the  following  property  or  articles: 

Section  2.  Said  chapter  276  is  hereby  further  amended  by  striking 
out  section  2,  as  amended  by  section  19  of  chapter  313  of  the  acts  of 
1959,  and  inserting  in  place  thereof  the  following  section:  —  Section  2. 
Search  warrants  shall  designate  and  describe  the  place  to  be  searched 
and  the  articles  to  be  searched  for,  and  shall  be  directed  to  the  sheriff  or 
his  deputy  or  to  a  constable  or  police  officer,  commanding  him  to  search, 
in  the  day  time,  or  if  the  warrants  so  directs,  in  the  night  time,  the  house, 
place,  or  motor  vehicle,  where  the  property  or  articles  for  which  he  is 
required  to  search  are  believed  to  be  concealed,  and  to  bring  such  prop- 
erty or  articles  when  found,  and  the  persons  in  whose  possession  they 
are  found,  before  a  court  having  jurisdiction. 

Approved  March  4,  1963 
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the  Fourteenth  Amendment,  solely  because  evidence  that  was  admitted  at 
the  trial  was  obtained  under  circumstances  which  would  have  rendered  it 
inadmissible  in  a  prosecution  for  violation  of  a  federal  law  in  a  court  of 
the  United  States  because  there  deemed  to  be  an  infraction  of  the  Fourth 
Amendment  as  applied  in  Weeks  v.  United  States,  232  U.  S.  383?  The 
Supreme  Court  of  Colorado  has  sustained  convictions  in  which  such  evi- 
dence was  admitted,  117  Col.  279,  187  P.  2d  926;  117  Col.  321,  187  P.  2d 
928,  and  we  brought  the  cases  here.    333  U.  S.  879. 

"Unhke  the  specific  requirements  and  restrictions  placed  by  the  Bill 
of  Rights  (Amendments  I  to  VIII)  upon  the  administration  of  criminal 
justice  by  federal  authority,  the  Fourteenth  Amendment  did  not  subject 
criminal  justice  in  the  States  to  specific  hmitations.  The  notion  that  the 
"due  process  of  law"  guaranteed  by  the  Fourteenth  Amendment  is  short- 
hand for  the  first  eight  amendments  of  the  Constitution  and  thereby  incor- 
porates them  has  been  rejected  by  this  Court  again  and  again,  after  impres- 
sive consideration.  See,  e.g.,  Hurtado  v.  California,  110  U.  S.  516;  Twining 
V.  New  Jersey,  211  U.  S.  78;  Broivn  v.  Mississippi,  297  U.  S.  278;  Palko  v. 
Connecticut,  302  U.  S.  319.  Only  the  other  day  the  Court  reaffirmed 
this  rejection  after  thorough  reexamination  of  the  scope  and  function  of 
the  Due  Process  Clause  of  the  Fourteenth  Amendment.  Adamson  v. 
California,  332  U.  S.  46.    The  issue  is  closed" 


Turning  to  the  Mapp  case,  Mr.  Justice  Clark  —  after  extended 
discussion  —  ended  the  opinion  (the  Chief  Justice  and  Mr.  Justice 
Brennan  agreeing): 

"We  hold  that  all  evidence  obtained  by  searches  and  seizures  in  violation 
of  the  Constitution  is,  by  that  same  authority,  inadmissible  in  a  state  court." 

THE  OPINION  OF  JUSTICE  BLACK 

He  agreed  with  the  result,  reversing  his  prior  judgment  in  the 
Wolf  case  basing  his  judgment  on  the  Fourth  Amendment  and  the 
Fourteenth. 

THE  OPINION  OF  JUSTICE  DOUGLAS 

He  agreed,  but  based  his  opinion  on  a  combination  of  the  Fourth, 
Fifth  and  Fourteenth  Amendments. 

SUPPLEMENTARY  REPORT  OF  THE  CHAIRMAN 
(AS  ONE  MEMBER  OF  THE  COUNCIL) 

In  addition  to  the  foregoing  facts  about  the  present  law  relative 
to  search  and  seizure,  I  think  there  are  also  broader  questions  in- 
volved, and,  in  my  opinion,  exemplified,  in  the  differing  opinions  of 
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the  judges  as  to  the  power  of  the  court  in  the  Mapp  case,  which 
should  be  explained  and  called  to  pubUc  attention. 

I  find  support  for  this  position  in  the  remarks  on  "Federal-State 
Court  Relationships"  by  Chief  Justice  Wilkins  before  the  National 
Conference  of  Judicial  Councils  at  its  annual  meeting  in  Washing- 
ton on  May  23,  1963,  which  is  printed  in  the  recent  issue  of  the 
Massachusetts  Law  Quarterly  for  September,  1963.  After  discussing 
various  problems  including  some  relating  to  "search  and  seizure" 
and  the  Mapp  case,  he  concluded 

"Courts  do  not  require  praise,  but  they  need  encouragement  to  the 
end  that  they  may  better  discharge  their  functions.  What  is  most  needed 
is  vigilance;  .  .  .  and  keeping  the  Federal  Union  as  nearly  as  possible  as 
it  was  created  by  the  Founders  and  as  they  would  wish  us  to  keep  it." 

That  seems  to  me  emphasized  in  the  thoughtful  message  to  the 
bar  by  Mr.  Justice  Harlan  on  "KEEPING  THE  JUDICIAL  FUNC- 
TION IN  BALANCE"  {In  the  American  Bar  Association  Journal 
for  October  1963). 

"It  seems  to  me  that  every  public-spirited  lawyer  shoTild  keep  himself 
abreast  of  current  constitutional  trends.  Since  as  Chief  Justice  Hughes  once 
said,  "The  Constitution  is  what  the  judges  say  it  is,"  you  will  not  consider 
it  brash  of  me  to  suggest  that  the  Bar  generally  should  have  more  than  a 
newspaper,  radio  or  television  acquaintance  with  the  important  constitu- 
tional decisions  of  the  day.  While  this  may  be  regarded  by  many  lawyers 
as  having  little  relevance  to  their  practice,  such  an  awareness  is  quite 
essential  if  the  profession  is  to  play  its  full  part  in  the  shaping  of  things  to 
come.  The  nation  and  the  courts  themselves  should  not  lack  the  informed 
thought  of  the  Bar  in  the  current  swift  pace  of  constitutional  litigation. 

"The  leadership  of  the  Bar  at  the  community  level  is  becoming  more  and 
more  a  thing  of  importance  in  connection  with  many  of  the  burning  issues 
of  the  period.  The  readjustments  that  some  of  such  issues  call  for  will 
never  be  satisfactorily  accomplished  by  the  excesses  of  pressure  groups  on 
whichever  side  of  the  matter  they  may  be.  Their  solution  requires  objec- 
tivity, understanding,  patience,  wilhngness  to  reckon  with  the  just  de- 
mands of  history  and,  above  all,  insistence  upon  steadfastness  to  the  orderly 
processes  of  our  system.  The  Bar  has  a  peculiar  responsibility  for  furnish- 
ing these  qualities  in  great  measure.  I  have  no  doubt  that  by  serving 
the  Bar  as  its  "organ  of  recollection,"  its  "seat  of  vital  memory,"  the  Ameri- 
can Bar  Center  can  play  a  large  part  in  enabhng  this  Association  to  fulfill 
that  responsibility  and  in  keeping  our  institutions  on  even  keel." 

As  an  individual  member  of  the  Judicial  Council,  I  respectfully 
call  attention  to  the  following  parts  (often  overlooked)  of  what  I 
beheve  to  be  the  "vital  memory"  of  the  legal  profession,  of  the 
American  people  and  of  their  pubhc  servants  (including  the  bar) 
in  the  administration  of  justice. 
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EXTRACTS  FROM  THE  MINORITY  OPINION  BY 
MR.  JUSTICE  HARLAN 

"Mr.  Justice  Harlan,   (whom  Mr.  Justice  Frankfurter  and  Mr. 
Justice  Whittaker  join,  dissenting)  said  — 

"I  think  it  fair  to  say  that  five  members  of  this  Court  have  simply  reached 
out  to  overrule  Wolf.  With  all  respect  for  the  views  of  the  majority  —  I 
can  perceive  no  justification  for  regarding  this  case  as  an  appropriate 
occasion  for  re-examining  Wolf." 

"The  action  of  the  Court  finds  no  support  in  the  rule  that  decision  of 
Constitutional  issues  should  be  avoided  wherever  possible"  pp.  674-5. 

"It  seems  to  me  that  justice  might  well  have  been  done  in  this  case  with- 
out overturning  a  decision  on  which  the  administration  of  criminal  law  in 
many  of  the  states  has  long  justifiably  relied." 

"What  the  Court  is  now  doing  is  to  impose  upon  the  States  not  only 
federal  substantive  standards  of  "search  and  seizure"  but  also  the  basic 
federal  remedy  for  violation  of  those  standards.  For  I  think  it  entirely 
clear  that  the  Weeks  exclusionary  rule  is  but  a  remedy  which,  by  penaliz- 
ing past  official  misconduct,  is  aimed  at  deterring  such  conduct  in  the 
future. 

"I  would  not  impose  upon  the  States  this  federal  exclusionary  remedy. 
The  reasons  given  by  the  majority  for  now  suddenly  turning  its  back  on 
Wolf  seem  to  me  notably  imconvincing. 

"I  do  not  believe  that  the  Fourteenth  Amendment  empowers  this  Court 
to  mould  state  remedies  effectuating  the  right  to  freedom  from  "arbitrary 
intrusion  by  the  pohce"  to  suit  its  own  notions  of  how  things  should  be 
done." 

"Our  task,  far  from  being  one  of  over-all  supervision,  is,  speaking  gen- 
erally, restricted  to  a  determination  of  whether  the  prosecution  was  Con- 
stitutionally fair.  The  specifics  of  trial  procedure,  which  in  every  mature 
legal  system  will  vary  greatly  in  detail,  are  within  the  sole  competence  of 
the  States.  I  do  not  see  how  it  can  be  said  that  a  trial  becomes  unfair 
simply  because  a  State  determines  that  evidence  may  be  considered  by 
the  trier  of  fact,  regardless  of  how  it  was  obtained,  if  it  is  relevant  to  the 
one  issue  with  which  the  trial  is  concerned,  the  guilt  or  innocence  of  the 
accused. 

"I  regret  that  I  find  so  vmwise  in  principle  and  so  inexpedient  in  policy 
a  decision  motivated  by  the  high  purpose  of  increasing  respect  for  Con- 
stitutional rights.  But  in  the  last  analysis  I  think  this  Court  can  increase 
respect  for  the  Constitution  only  if  it  rigidly  respects  the  limitations  which 
the  Constitution  places  upon  it,  and  respects  as  well  the  principles  inher- 
ent in  its  own  processes.  In  the  present  case,  I  think  we  exceed  both, 
and  that  our  voice  becomes  only  a  voice  of  power,  not  of  reason." 
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THE  QUESTION  OF  RETROACTIVITY 

The  opinions  did  not  state  whether  the  Court  intended  that 
the  majority  Opinion  in  the  Mapp  Case  should  apply  retroactively. 

In  the  remarks  of  Judge  Ellett,  a  state  trial  judge  of  Utah,  he 
refers  to  a  discussion  of  the  retroactive  effect  of  the  Mapp  Case 
by  Prof.  Bender  of  the  University  of  Pennsylvania. 

"Professor  Paul  Bender  in  the  March,  1962,  edition  of  the 
Pennsylvania  Law  Review,  says  Mapp  v.  Ohio  is  intended  to  be 
prospective  only,  and  he  cites  from  the  language  of  the  decision  to 
prove  the  point.  I  got  a  lot  of  satisfaction  out  of  reading  the 
article  and  recommend  it  to  everybody  in  general  and  to  the 
members  of  the  Supreme  Court  in  particular." 

Prof.  Bender,  in  his  article  (Univ.  of  Penn.  Law  Review  vol. 

110,  650  at  p.  671)  on  the  Mapp  opinion  refers  to  the  lack  of 

argument  as  follows: 

"The  Mapp  decision  came  out  of  the  blue.  As  the  opinions  show, 
the  proposition  that  Wolf  should  be  overruled  was  not  urged  at  all  by 
the  appellant  and  was  only  'requested'  without  argument  by  an  amicus 
curiae.  This  lack  of  argument  —  surely  makes  it  unlikely  in  view  of  the 
inadequacy  of  the  opinion  on  the  point,  that  the  retroactive  eflFect  of  the 
new  decision  has  yet  been  fully  considered  in  the  court.  There  is  no 
reason  not  to  consider  it  now,  in  a  proper  case.  This  ought  to  be  done,  if 
deep  consideration  is  the  proper  basis  for  lasting  judgment." 

As  I  understand  the  law,  the  Mapp  opinion  is  not  retroactive 
in  its  effect,  and  should  not  be  so  treated,  because  it  was  decided 
the  other  way  not  only  by  the  WoK  Case  but  the  case  of  Gelpcke 
v.  Dubuque,  decided  in  1859  and  described  by  the  late  John  C. 
Gray  in  his  "Natm-e  and  Sources  of  Law"  (2nd  ed.  257-8)  as 
follows: 

"The  Supreme  Court,  has  thrown  over  fiction,  has  insisted  upon  looking 
at  the  truth  of  the  case,  and  has  held  such  a  contract  valid."  (citing 
Homes  in  215  U.  S.  349,  371,  and  Taney  C.  J.  in  16  How.  416,  432). 

"In  the  great  case  of  Gelpcke  v.  Dubuque  it  appeared  that  the  Supreme 
Court  of  Iowa  had  repeatedly  decided  that  municipal  corporations  had 
the  constitutional  power  to  issue  bonds;  that  subsequently  the  City  of 
Dubuque  had  issued  bonds;  but  that  afterwards  the  Supreme  Court  of  Iowa 
had,  in  a  very  elaborate  opinion,  overruled  its  former  decisions.  The 
Supreme  Court  of  the  United  States  held  the  bonds  good.  The  opinion 
of  the  majority,  delivered  by  Swayne,  J.,  is  singularly  feeble  both  in  form 
and  substance,  while  the  dissenting  opinion  of  Miller,  J.,  is  masterly. 
But  it  is  not  an  uncommon  phenomenon  for  minority  opinions  to  be  far 
superior  in  force  to  those  of  the  majority,  and  yet  for  the  doctrine  of  the 
majority  to  be  right,  and  in  the  end  to  prevail." 
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"Mr.  Justice  Miller  said:  1  understand  the  doctrine  to  be  in  such  cases, 
not  that  the  law  is  changed,  but  that  it  was  always  the  same  as  expounded 
by  the  later  decision,  and  that  the  former  decision  was  not,  and  never 
had  been,  the  law,  and  is  overruled  for  that  very  reason.  The  decision 
of  this  court  contravenes  this  principle,  and  holds  that  the  decision  of 
the  court  makes  the  law,  and  in  fact,  that  the  same  Statute  or  Constitution 
means  one  thing  in  1853,  and  another  thing  in  1859.'  That  is  exactly  so. 
The  majority  opinion  did  necessarily  mean  that  the  courts  make  and  change 
the  Law,  and  because  the  majority  recognized  this,  though  dimly,  it  was 
right  and  has  prevailed." 

Unless  I  am  mistaken,  therefore,  Gelpcke  v.  Dubuque  settles 
the  retroactive  question  in  the  negative,  so  that  all  the  habeas 
corpus  cases  since  the  Mapp  Case  should  be  dismissed. 


EXTRACTS  FROM  REPORT  OF  THE  CONFERENCE  OF 
CHIEF  JUSTICES  OF  STATE  COURTS  IN  1958. 

"The  Views  of  the  Late  Chief  Justice  Vanderbilt  of  New  Jersey 

{Quoted  in  the  report) 

"The  views  expressed  by  our  late  brother.  Chief  Justice  Arthur  T.  Van- 
derbilt, on  the  division  of  powers  between  the  national  and  state  govern- 
ments —  dehvered  in  his  addresses  at  the  University  of  Nebraska  and  pub- 
lished under  the  title  "The  Doctrine  of  the  Separation  of  Powers  and  Its 
Present  Day  Significance"  —  are  persuasive.  He  traced  the  origins  of  the 
doctrine  of  the  separation  of  powers  to  four  sources :  Montesquieu  and  other 
pohtical  philosophers  who  preceded  him;  English  constitutional  experience; 
American  colonial  experience;  and  the  common  sense  and  poHtical  wisdom 
of  the  Founding  Fathers.  He  concluded  his  comments  on  the  experiences 
of  the  American  colonists  with  the  British  government  with  this  sentence: 
"As  colonists  they  had  enough  of  a  completely  centralized  government 
with  no  distribution  of  powers  and  they  were  intent  on  seeing  to  it  that  they 
should  never  suffer  such  grievances  from  a  government  of  their  own  con- 
struction." 

"His  comments  on  the  separation  of  powers  and  the  system  of  checks 
and  balances  and  on  the  concern  of  the  Founding  Fathers  with  the 
proper  distribution  of  governmental  power  between  the  nation  and  the 
several  states  indicates  that  he  treated  them  as  parts  of  the  plan  for  pre- 
serving the  nation  on  the  one  side  and  individual  freedom  on  the  other  — 
in  other  words,  that  the  traditional  tripartite  vertical  division  of  powers 
between  the  legislative,  the  executive  and  the  judicial  branches  of 
government  was  not  an  end  in  itself,  but  was  a  means  towards  an  end; 
and  that  the  horizontal  distribution  or  allocation  of  powers  between 
national  and  state  governments  was  also  a  means  towards  the  same  end 
and  was  a  part  of  the  separation  of  powers  which  was  accomplished  by 
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the  federal  Constitution.  It  is  a  form  of  the  separation  of  powers  with 
which  Montesquieu  was  not  concerned;  but  the  horizontal  division  of 
powers,  whether  thought  of  as  a  form  of  separation  of  powers  or  not,  was 
very  much  in  the  minds  of  the  framers  of  the  Constitution. 

'But  if  and  when  a  court  in  construing  and  applying  a  constitutional 
provision  or  a  statute  becomes  a  pohcy  maker,  it  may  leave  construction 
behind  and  exercise  fimctions  which  are  essentially  legislative  in  character, 
whether  they  serve  in  practical  effect  as  a  constitutional  amendment  or  as 
an  amendment  of  a  statute.  It  is  here  that  we  feel  the  greatest  concern, 
and  it  is  here  that  we  think  the  greatest  restraint  is  called  for.  There  is 
nothing  new  in  mrging  judicial  self-restraint,  though  there  may  be,  and 
we  think  there  is,  new  need  to  urge  it. 

"The  extent  to  which  the  Supreme  Court  assumes  the  function  of 
poUcy-maker  is  also  of  concern  to  us  in  the  conduct  of  our  judicial  busi- 
ness. We  reaUze  that  in  the  course  of  American  history  the  Supreme 
Court  has  frequently  —  one  might,  indeed,  say  customarily  —  exercised 
poHcy-making  powers  going  far  beyond  those  involved,  say,  in  making  a 
selection  between  competing  rules  of  law. 

"W©  beUeve  that  in  the  fields  with  which  we  are  concerned,  and  as 
to  which  we  feel  entitled  to  speak,  the  Supreme  Court  too  often  has 
tended  to  adopt  the  role  of  poficy-maker  without  proper  judicial  restraint. 
We  feel  this  is  particularly  the  case  in  both  of  the  great  fields  we  have 
discussed  —  namely,  the  extent  and  extension  of  the  federal  power,  and  the 
supervision  of  state  action  by  the  Supreme  Court  by  virtue  of  the  Four- 
teenth Amendment.  In  the  light  of  the  immense  power  of  the  Supreme 
Court  and  its  practical  nonreviewability  in  most  instances  no  more  im- 
portant obligation  rests  upon  it,  in  our  view,  than  that  of  careful  moderation 
in  the  exercise  of  its  policy-making  role. 

"We  are  not  alone  in  our  view  that  the  Court,  in  many  cases  arising 
vmder  the  Fourteenth  Amendment,  has  assumed  what  seem  to  us  primarily 
legislative  powers.  (See  Judge  Learned  Hand  on  the  Bill  of  Rights.)  We 
do  not  believe  that  either  the  framers  of  the  original  Constitution  or  the 
possibly  somewhat  less  gifted  draftsmen  of  the  Fourteenth  Amendment 
ever  contemplated  that  the  Supreme  Court  would,  or  should,  have  the 
almost  unlimited  poficy-making  powers  which  it  now  exercises.  It  is 
strange,  indeed,  to  reflect  that  under  a  constitution  which  provides  for  a 
system  of  checks  and  balances  and  of  distribution  of  power  between 
national  and  state  governments  one  branch  of  one  government  —  the 
Supreme  Court  —  should  attain  the  immense,  and  in  many  respects,  domin- 
ant, power  which  it  now  wields. 

"We  beheve  that  the  great  principle  of  distribution  of  powers  among 
the  various  branches  of  government  and  between  levels  of  government 
has  vitality  today  and  is  still  the  crucial  base  of  out  democracy.  We  further 
believe  that  in  construing  and  applying  the  Constitution  and  laws  made  in 
pursuance  thereof,  this  principle  of  the  diversion  of  power  based  upon 
whether  a  matter  is  primarily  of  national  or  of  local  concern  should  not  be 
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lost  sight  of  or  ignored,  especially  in  fields  which  bear  upon  the  meaning  of 
a  constitutional  or  statutory  provision,  or  the  validity  of  state  action  pre- 
sented for  review.  For,  with  due  allowance  for  the  changed  conditions 
under  which  it  may  or  must  operate,  the  principle  is  as  worthy  of  our  con- 
sideration today  as  it  was  of  the  consideration  of  the  great  men  who  met  in 
1787  to  establish  our  nation  as  a  nation. 

"We  find  first  that  in  constitutional  cases  unanimous  decisions  are  com- 
parative rarities  and  that  multiple  opinions,  concurring  or  dissenting,  are 
common  occurrences.  We  find  next  that  divisions  in  result  on  a  5  to  4 
basis  are  quite  frequent.  We  find  further  that  on  some  occasions  a  majority 
of  the  Court  cannot  be  mustered  in  support  of  any  one  opinion  and  that, 
the  result  of  a  given  case  may  come  from  the  divergent  views  of  individual 
Justices  who  happens  to  unite  on  one  outcome  or  the  other  of  the  case  be- 
fore the  Court. 

"We  further  find  that  the  Court  does  not  accord  finality  to  its  own  deter- 
minations of  constitutional  questions,  or  for  that  matter  of  others.  We 
concede  that  a  slavish  adherence  to  stare  decisis  could  at  times  have  un- 
fortunate consequences;  but  it  seems  strange  that  under  a  constitutional 
doctrine  which  requires  all  others  to  recognize  the  Supreme  Court's  rulings 
on  constitutional  questions  as  binding  adjudications  of  the  meaning  and 
application  of  the  Constitution,  the  Court  itself  has  so  frequently  overturned 
its  own  decisions  thereon,  after  the  lapse  of  periods  varying  from  one  year 
to  seventy-five,  or  even  ninety-five  years.  (See  the  tables  appended  to 
Mr.  Justice  Douglas'  address  on  Stare  Decisis,  49  Columbia  Law  Review 
735,  756-758.)  The  Constitution  expressly  sets  up  its  ov^m  procedures  for 
amendment,  slow  or  cumbersome  though  they  may  be. 

"These  frequent  diflFerences  and  occasional  overrulings  of  prior  decisions 
in  constitutional  cases  cause  us  grave  concern  as  to  whether  individual  views 
of  the  members  of  the  court  as  from  time  to  time  constituted,  or  of  a 
majority  thereof,  as  to  what  is  wise  or  desirable  do  not  unconsciously  over- 
ride a  more  dispassionate  consideration  of  what  is  or  is  not  constitutionally 
warranted.  We  believe  that  the  latter  is  the  correct  approach,  and  we  have 
no  doubt  that  every  member  of  the  Supreme  Court  intends  to  adhere  to 
that  approach,  and  believes  that  he  does  so.  It  is  our  earnest  hope  which 
we  respectfully  express;  that  that  great  Court  exercise  to  the  full  its  power 
of  judicial  self-restraint  by  adhering  firmly  to  its  tremendous,  strictly 
judicial  powers  and  by  eschewing,  so  far  as  possible,  the  exercise  of  essen- 
tially legislative  powers  when  it  is  called  upon  to  decide  questions  involving 
the  validity  of  state  action,  whether  it  deems  such  action  wnise  or  unwise. 
The  value  of  our  system  of  federalism,  and  of  local  self-government  in  local 
matters  which  it  embodies,  should  be  kept  firmly  in  mind,  as  we  believe 
it  was  by  those  who  framed  our  Constitution. 

"At  times  the  Supreme  Court  manifests,  or  seems  to  manifest,  an  im- 
patience, with  the  slow  workings  of  our  federal  system.  That  impatience 
may  extend  to  an  unwillingness  to  wait  for  Congress  to  make  clear  its  in- 
tention to  exercise  the  powers  conferred  upon  it  under  the  Constitution,  or 
the  extent  to  which  it  undertaken  to  exercise  them,  and  it  may  extend  to 
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the  slow  processes  of  amending  the  Constitution  which  that  instriiment 
provides.  The  words  of  Elihu  Root  on  the  opposite  side  of  the  problem, 
asserted  at  a  time  when  demands  were  current  for  recall  of  judges  and 
judicial  decisions,  bear  repeating:  "If  the  people  of  our  country  yield  to 
impatience  which  would  destroy  the  system  that  alone  makes  effective 
these  great  impersonal  rules  and  preserves  our  constitutional  government, 
rather  than  endure  the  temporary  inconvenience  of  pursuing  regulated 
methods  of  changing  the  law,  we  shall  not  be  reforming.  We  shall  not  be 
making  progress,  but  shall  be  exhibiting  that  lack  of  self-control  which 
enables  great  bodies  of  men  to  abide  the  slow  process  of  orderly  government 
rather  than  to  break  down  the  barriers  of  order  when  they  are  struck  by 
the  impulse  of  the  moment."  (Quoted  in  31  Boston  University  Law 
Review  43.) 

"We  believe  that  what  Mr.  Root  said  is  sound  doctrine  to  be  followed 
towards  the  Constitution,  the  Supreme  Court  and  its  interpretation  of  the 
Constitution.  Surely,  it  is  no  less  incumbent  upon  the  Supreme  Court,  on 
its  part,  to  be  equally  restrained  and  to  be  as  sure  as  is  humanly  possible 
that  it  is  adhering  to  the  fimdamentals  of  the  Constitution  with  regard  to 
the  distribution  of  powers  and  the  separation  of  powers,  and  with  regard 
to  the  hmitations  of  judicial  power  which  are  implicit  in  such  separation  and 
distribution,  and  that  it  is  not  merely  giving  effect  to  what  it  may  deem 
desirable. 

"We  may  expect  the  question  as  to  what  can  be  accomplished  by  the 
report  of  this  committee  or  by  resolutions  adopted  in  conformity  with  it. 
Most  certainly  some  will  say  that  nothing  expressed  here  would  deter  a 
member  or  group  of  members  of  an  independent  judiciary  from  pursuing  a 
planned  course.  Let  us  grant  that  this  may  be  true.  The  value  of  a  firm 
statement  by  us  lies  in  the  fact  that  we  speak  as  members  of  all  the  state 
appellate  courts  with  a  background  of  many  years'  experience  in  the  deter- 
mination of  thousands  of  cases  of  all  kinds.  Surely  there  are  those  who  wiU 
respect  a  declaration  of  what  we  beHeve.  And  it  just  could  be  true  that 
o\ir  statement  might  serve  as  an  encouragement  to  those  members  of  an  in- 
dependent judiciary  who  now  or  in  the  future  may  in  their  conscience 
adhere  to  views  more  consistent  with  our  own. 

Respectfully  submitted, 

Frederick  W.  Brune,  John  E.  Martin, 

Chief  Judge  of  Maryland,  Chief  Justice  of  Wisconsin. 

Chairman  Martin  A.  Nelson, 
Albert  Conway,  Associate  Justice  of  Minnesota. 

Chief  Judae  of  New  York.  ,,.  _,  _ 

'        ^     '  William  C.  Perry, 

John  R.  Dethmers,  ^hief  Justice  of  Oregon. 


Chief  Justice  of  Michigan 
William  H.  Duckworth, 

Chief  Justice  of  Georgia. 
John  E.  Hickman,  Raymond  S.  Wh^kins, 


Taylor  H.  Stukes, 

Chief  Justice  of  South  Carolina. 


Chief  Justice  of  Texas.  ^^'^  -^^^^^^^  ^^  Massachusetts. 


p.  D.  144  JUDICIAL  COUNCIL  25 

SINCE  THE  MAPP  CASE 

The  court  has,  very  recently  in  1963,  handed  down  opinions  in 
which  they  have  tried  to  explain  what  they  did  and  did  not  mean 
in  the  Mapp  case.  These  cases  —  Lopez  v.  U.  S.,  373  U.  S.  427, 
and  Ker  v.  California,  374  U.  S.  23,  with  other  cases,  are  brought 
together  and  discussed  in  77  Harvard  Law  Review  for  November 
1963,  pp.  Ill  et  seq.  and  an  earlier  discussion  on  the  "Supervisory 
Power  of  the  Federal  Courts"  in  Vol.  76  in  June  1963  (p.  1656 
to  1667). 

The  following  passage  from  the  Harvard  Law  Review  article 
seems  to  me  to  indicate  that  the  Mapp  opinion  will  not  be  final,  but 
should  be  left  to  the  state  and  Federal  Courts  to  straighten  out  by 
restoring  the  state  jurisdiction  as  much  as  possible. 

"Since  the  standard  governing  federal  courts  and  law  enforcement 
officials  may  be  based  on  either  the  fourth  amendment  or  the  Court's 
supervisory  power,  it  is  possible  to  incorporate  fourth  amendment  standards 
in  the  fourteenth  —  as  the  Court  has  done  in  Ker  —  and  at  the  same  time 
to  permit  the  states  a  freedom  of  action  foreclosed  to  the  federal  law  en- 
forcement system.  Mr.  Justice  Clark  takes  care  to  point  out  this  dual  basis 
for  the  Court's  control  of  federal  criminal  trials  and  to  swear  allegiance  to 
the  principles  of  diversity;  'Mapp  sounded  no  death  knell  for  our  federal- 
ism'; neither  did  it  attempt  the  impossible  task  of  laying  down  a  "fiied 
formula"  for  the  application  of  the  constitutional  standards.'  Illustrative 
of  the  majority's  willingness  to  allow  diversity  in  its  treatment  of  Miller  v. 
United  States  where,  in  the  exercise  of  its  supervisory  power,  it  had  held 
unlawful  an  arrest  and  search  by  District  of  Columbia  officers  after  an 
unannounced  entry.  Although  the  dissenters  argued  that  the  fourth  amend- 
ment would  have  required  the  same  result  absent  the  supervisory  power, 
the  Court  confined  Miller  to  the  narrower  ground. 

"Ker  may  exemplify  a  technique  by  which  the  Court  will  preserve  con- 
siderable diversity  in  state  procedures.  Leaving  aside  the  question  whether 
this  will  allow  a  diversity  as  great  as  would  the  approach  of  Mr.  Justice 
Harlan  —  and  whether  this  is  desirable  —  it  is  still  somewhat  diflScult  to 
evaluate  the  relative  merits  of  the  two  approaches.  By  incorporating  at 
least  some  of  the  existing  federal  case  law  which  has  specific  reference  to 
the  problems  of  search  and  seizure,  the  prevailing  view  may  provide  the 
states  with  some  workable  guidelines.  They  will,  however,  be  guidehnes 
drawn  from  a  course  of  federal  law  which  "has  not  —  to  put  it  mildly  — 
run  smooth." 

Judge  Lumbard  points  out  that 

"Today's  imbalance  between  .  .  .  individual  rights  and  .  .  .  police  methods 
has  arisen  because  the  Bar  and  the  public  have  left  the  solutions  of  these 
problems  too  much  to  the  judges  who  usually  must  decide  the  cases  before 
them  with  little  or  no  information  as  to  the  impact  of  their  decisions." 
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Bearing  in  mind  this  sentence  from  the  Chief  Judge  of  the  Sec- 
ond Circuit,  when  I  find  the  majority  in  the  Mapp  case,  appar- 
ently conscious  of  the  resulting  professional  comments,  quoted,  as 
he  is,  in  the  Harvard  Law  Review,  reviving  the  principles  of  fed- 
eral diversity,  by  the  words  "Mapp  sounded  no  death  knell  for  our 
federation"  nor  did  it  "attempt  the  impossible  task  of  laying  down 
a  'fixed  formula'  for  the  application  of  constitutional  standards" 
when  it  overruled  Chief  Justice  Marshall  in  the  Barron  case  and 
the  majority  of  the  court  in  the  Wolf  case,  I  find  it  difficult  to 
avoid  the  conclusion  that  something  has  gone  wrong  in  the  judicial 
understanding  of  our  constitutional  history. 

In  this  connection  I  call  attention  to  the  story  appearing  in  the 
American  Bar  Journal  for  October  1963  (p.  944)  as  follows: 

"The  late  Speaker  of  the  House  Sam  Raybum  once  observed 
that  *one  of  the  greatest  statements  that  was  ever  made  by  any- 
body was  "Just  a  minute".'  He  was  referring  to  the  catalytic 
effect  of  time  as  a  factor  in  the  legislative  process.  The  same  factor 
is  important  in  the  judicial  process." 

Prof.  Corwin's  "Foreword  to  the  annotated  volume  of  the  Fed- 
eral Constitution  (pp.  vii-viii),  his  "Introduction"  (pp.  ix-xxviii), 
and  the  "Historical  Note"  (pp.  9-15)  deserve  reading  in  the  light 
of  his  statement  in  the  "Foreword"  as  to  "the  Federal  System"  and 
"the  role  of  governmental  power  in  relation  to  private  rights."  He 
says: 

"On  both  these  great  subjects  the  court's  thinking  has  altered  at  times — 
on  a  few  occasions  to  such  an  extent  as  to  transcend  Tennyson's  idea  of 
the  law  *broadening  from  precedent  to  precedent'  and  to  amount  to  some- 
thing strongly  resembling  a  juridical  revolution,  bloodless  but  not  word- 
less." 

I  do  not  understand  that  the  Court  has  had  any  such  power, 
and  the  minority  in  the  Mapp  case  deny  the  existence  of  the 
power. 

Two  or  three  years  ago  I  read  a  fittle  book  of  118  pages  pub- 
lished in  1959,  by  Hon.  Hatton  W.  Summers  entitled  "The  Pri- 
vate Citizen  and  His  Democracy."  He  was  a  member  of  Con- 
gress for  thirty-four  years  from  1913  to  1947,  for  much  of  that 
period  the  Chairman  of  the  House  Committee  on  the  Judiciary 
and,  after  his  retirement,  the  Director  of  Research  in  Law  and 
Government  of  the  Southwestern  Legal  Center.  As  stated  in  the 
"Foreword"  by  Robert  G.  Storey,  President  of  the  "Foundation" 
and  former  President  of  the  American  Bar  Association,  the  book 
"is  the  summary  of  a  lifetime  of  study,  reflection  and  practical 
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experience"  by  a  man  who  "has  literally  had  a  'ringside  seat'  at  the 
unfolding  drama  of  American  democracy  in  this  century." 

Toward  the  end  of  his  book,  after  suggesting  the  need  of  a  "bill 
of  duties"  or,  at  least,  a  greater  consciousness  of  them,  in  addition 
to  our  "Bill  of  Rights,"  he  said 

"EFFECT  OF  CONTINUING  TO  CONCENTRATE 
GOVERNMENTAL  POWER 

"Despite  all  these  facts,  we  are  not  heeding  the  warning  of  common 
sense.  We  are  continuing  to  concentrate  governmental  power.  We  are 
continuing  to  depend  upon  governmental  determination  through  bureau- 
cratic processes.  As  a  result,  before  our  very  eyes,  we  are  losing  our 
Democracy.  We  are  losing  liberty.  We  are  losing  our  capacity  to  govern, 
even  our  will  to  govern,  and  are  now  passing  under  the  dictatorial  govern- 
ment of  a  great  centralized  Federal  bureaucracy.  There  is  nothing  re- 
markable about  that  result." 

"While  preaching  Democracy  we  are  destroying  our  own  by  converting 
it  into  a  great  centralized  Federal  Bureaucracy.  While  denouncing  Com- 
munism, we  are  moving,  by  that  route,  toward  its  establishment  in  this 
coimtry.  Regardless  of  individual  or  party  responsibility,  the  correc- 
tion of  this  condition  is  the  responsibility  of  the  private  citizenship  of  this 
country." 

Having  in  mind  these  long  range  judgments  of  a  man  with  rare 
practical  experience  and  close  observation  in  the  center  of  our 
government  in  Washington,  I  find  after  studying  the  majority 
opinion  in  the  Mapp  case,  that  it  "imposed"  ( a  word  used  by  both 
majority  and  minority  opinions  in  the  sense  of  "compulsion")  on 
the  state  courts  a  new  rule  of  evidence  in  the  administration  of 
the  criminal  law  of  the  states,  for  the  first  time  in  174  years.  What 
was  the  constitutional  law  during  those  years  and  how  did  it  get 
changed? 

I  find  also  that  the  judges  disagreed  as  to  the  power  of  the 
court,  under  the  14th  amendment,  to  extend  their  jurisdiction  to 
make  such  a  mandatory  rule  of  administrative  practice  binding 
on  the  state  courts. 

In  view  of  the  uncertainty  existing  in  recent  decisions  of  the 
Supreme  Court  of  the  United  States,  it  occurs  to  me  that  it  would  be 
unwise  to  attempt  changes  in  our  statutes  as  to  search  and  seizure; 
and  particularly  if  the  changes  seek  to  conform  our  laws  to  the 
uncertainty  of  recent  Federal  decisions  upon  the  subject. 
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HOUSE  1485  -  AN  ACT  ESTABLISHING  A  CODE  OF 

ETHICS  FOR  NEWSPAPER  PUBLISHERS,  EDITORS, 

COLUMNISTS  AND  EMPLOYEES  IN  THE 

PERFORMANCE  OF  THEIR  OBLIGATIONS 

TO  THE  PUBLIC. 

{Referred  by  Resolves,  Chapter  49) 

As  this  bill  covers  four  pages  of  print  we  insert  it  in  Appen- 
dix B. 

We  do  not  recommend  the  bill. 

In  our  opinion  it  would  not  only  violate  the  principle  of  a  free 
press  in  both  the  State  and  Federal  Constitutions  but  we  think  that 
a  mere  reading  of  the  bill  will  show  that  it  would  cripple  all  the 
newspapers  in  the  Commonwealth  and  put  them  all  under  the  sup- 
ervision of  a  special  commission. 

Without  further  discussion  of  the  various  sections  we  turn  to  the 
"subject  matter"  referred  which  is  part  of  the  growing  concern  and 
nation  wide  controversy  as  to  the  rights  of  the  pubhc  and  of  private 
citizens  and  the  constitutional  principle  of  fair  trial  in  the  ad- 
ministration of  justice. 

This  matter  (commonly  referred  to  by  the  catch  phrase  "trial 
by  newspaper")  was  among  those  vigorously  discussed  by  state 
trial  judges  at  their  annual  conference  in  San  Francisco  in  August 
1962  the  proceedings  of  which  have  been  printed  and  submitted 
to  us.  It  has  also  been  the  subject  of  careful  discussion  in  Massa- 
chusetts during  the  past  two  years  by  a  joint  conference  committee 
of  representatives  of  the  bar  and  of  the  press. 

A  SUGGESTED  GUIDE  FOR  NEWSPAPERS  AND  LAWYERS 

This  conference  Committee,  on  June  28,  1963,  issued  a  "sug- 
gested guide  for  newspapers  and  lawyers  in  the  handling  of 
Crime  and  Court  news"  and  "bar-press  relations"  which  is  printed 
in  Appendix  A  of  this  report.  As  stated  in  the  "Preamble"  this  is 
issued  as  "a  mutual  and  voluntary  statement  of  principles  recom- 
mended to  all  members  of  both  professions  to  promote  closer  un- 
derstanding between  the  bar  and  the  press,  especially  in  their  efforts 
to  reconcile  the  Constitutional  guarantee  of  freedom  of  the  press 
and  the  right  to  a  fair,  impartial  trial." 

We  recommend  the  careful  study  of  this  document. 
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THE  BROADER  SCOPE  OF  RESOLVES  CHAPTER  49 

The  "subject  matter"  referred  to  us  by  the  Resolve  is  much  broad- 
er and  involves  a  study  of  existing  law  and  its  history,  and  the  ques- 
tion whether  legislation  is  needed. 

As  the  reports  of  the  Judicial  Council  are  printed  annually  (as 
Public  Document  No.  144)  for  the  information  of  the  pubhc  gen- 
erally and,  as  the  English  legal  history  is  the  general  background 
of  the  American  law  and  of  the  law  of  Massachusetts,  we  should 
explain  to  our  lay  readers  that  it  is  also  the  background  of  the 
"mutual  and  voluntary  statement  of  principles"  issued  by  the  joint 
Conference  Committee  of  the  press  and  the  bar  in  Appendix  A. 

THE  HISTORY  OF  THE  SUBJECT  IN  ENGLAND  AND 

AMERICA 

As  most  of  the  law  on  the  subject  has  developed  during  the  past 
two  hundred  years  without  legislation  we  think  the  story,  as  re- 
cently told  by  men  of  experience,  is  needed  in  order  to  understand 
the  problem  referred  to  us. 

The  report  of  the  trial  judges'  conference  contains  an  address  of 
the  Lord  Chief  Justice  of  England  explaining  the  history  of  the 
law  there  where  they  have  no  serious  problem  of  "trial  by  news- 
paper". We  reprint  the  address  as  the  best  introduction  to  the 
whole  problem  here. 

THE  ADDRESS  OF  LORD  CHIEF  JUSTICE  PARKER 

LORD  CHIEF  JUSTICE  PARKER:  Mr.  Chairman,  ladies  and  gentle- 
men. I  am  taking  Judge  Pharr  at  his  word  when  he  said  he  wanted  the 
English  law  on  this  very  difficult  subject,  and  I  therefore  have  ventured 
to  comment  on  it  in  a  way,  with  yourselves,  leaving  you  to  draw  any 
inferences  and  make  any  comments  that  you  think  fit. 

Well,  now,  the  contempt  of  court  in  England  can  be  classified  as 
criminal  contempt,  consisting  of  words  or  acts  obstructing  or  tending  to 
obstruct  the  administration  of  justice,  and,  secondly,  contempt  in  pro- 
cedure, consisting  of  disobedience  to  the  judgments,  orders  or  other  pro- 
cess of  the  court,  and  involving  a  private  injury. 

It  is  with  the  first  class,  criminal  contempt,  with  which  I  am  con- 
cerned today.  It  is  a  misdemeanor  at  common  law,  punishable  on 
indictment  by  fine  or  imprisonment,  or  by  orders  to  give  surety  for 
good  behavior.  It  is  also  punishable  by  the  Superior  Courts  by  the  sum- 
mary process  of  attachment  or  committal,  and  this  is  the  usual  process. 

The  law  of  contempt  of  court  is  almost  entirely  Judge  made  and 
Judge  controlled.  It  has  been  developed  and  administered  against  the 
background  of  what  we,  and  certainly  you,  consider  to  be  the  funda- 
mental principles. 
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First,  the  principle  that  freedom  of  public  discussion  and  comment  is 
essential  to  the  interests  of  any  democratic  country.  This,  of  course, 
includes  the  freedom  of  the  press. 

Secondly,  the  principle,  essential  we  believe  to  the  maintenance  and, 
indeed,  to  the  very  existence,  of  a  legal  system  that  a  court  should  have 
ample  reserve  powers  not  merely  to  enforce  its  orders,  but  to  protect 
itself  from  abuse  directed  at  a  court  or  its  procedure.  In  particular  we 
feel  that  the  trial  should  be  by  the  court  alone,  and  the  life,  liberty, 
reputation  or  property  of  a  citizen  should  not  be  imperiled  by  trial  by 
newspaper.  By  that  I  mean  by  investigations  carried  out  by  newspapers, 
and  the  publication  of  matter,  much  of  which  might  be  inadmissible  in 
a  court  of  law,  and  comment  relating  to  pending  trials. 

It  is,  therefore,  our  object  to  maintain  a  balance  between  these  com- 
peting principles.  As  was  said  in  Scott  vs.  Scott  in  1912,  by  Lord  Justice 
Fletcher  Moulton,  in  a  judgment  which  was  upheld  by  the  House  of 
Lords: 

"The  courts  are  the  guardians  of  the  liberties  of  the  public  and 
should  be  the  bulwark  against  all  encroachments  on  those  liberties  from 
whatsoever  side  they  may  come.  It  is  their  duty,  therefore,  to  be  vigilant. 
But  they  must  be  doubly  vigilant  against  encroachment  by  the  courts 
themselves.  In  that  case  it  is  their  own  actions  which  they  must  bring 
into  judgment,  and  it  is  against  themselves  that  they  must  protect  the 
public." 

It  follows  that  the  summary  power  for  punishing  for  contempt  should 
be  used  sparingly  and  only  in  serious  cases. 

My  predecessor,  Lord  Goddard,  in  1945  in  a  case  of  the  House  of 
Lords  said: 

"It  is  a  power  which  a  court  must,  of  necessity,  possess;  its  usefulness 
depends  on  the  wisdom  and  restraint  with  which  it  is  exercised." 

Well,  now,  there  is  very  little  in  the  textbooks  about  contempt  of 
court,  but  Oswald,  in  his  textbook,  speaks  of  contempt  in  these  words, 
"To  speak  generally,  contempt  of  court  may  be  said  to  be  constituted 
by  any  conduct  that  tends  to  bring  the  authority  and  administration 
of  the  law  into  disrespect  or  disregard,  or  to  interfere  with  or  prejudice 
parties  litigant,  or  their  witnesses,  during  the  litigation." 

It  is  the  last  part  of  that  sentence  which  really  concerns  us  today, 
for  happily  no  responsible  newspaper  is  set  on  a  policy  designed  to 
bring  the  courts  into  disrespect,  or  the  judges  into  hatred,  ridicule  and 
contempt.  Moreover,  for  my  part,  I  see  no  harm  in  good,  sound,  healthy 
objective  criticism  of  our  legal  system  and  laws  which  must,  through 
such  comment,  be  kept  up  to  date  with  the  needs  of  a  changing  society. 
But,  at  the  same  time,  as  that  great  Lord  Chancellor  Hardwicke  said 
more  than  two  hundred  years  ago  in  a  very  famous  case,  which  is  al- 
most the  foundation  of  our  law,  often  known  as  the  St.  James  Evening 
Post  case,  he  said,  "There  cannot  be  anything  of  greater  consequence 
than  to  keep  the  streams  of  justice  clear  and  pure,  that  parties  may 
proceed  with  safety  both  to  themselves  and  to  their  characters." 

In  1949  Lord  Goddard,  describing  a  newspaper  article  as  a  "Disgrace 
to  English  journalism  and  violating  every  principle  of  justice  and  fair 
play  which  it  has  generally  been  the  pride  of  this  country  to  extend  to 
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the  worst  of  criminals,"  repeated  the  earlier  words  of  Lord  Hardwicke 
and  said,  "There  may  be  also  a  contempt  of  this  court  in  prejudicing 
mankind  against  persons  before  the  cause  is  heard." 

Accordingly,  in  dealing  with  the  modern  law  of  contempt,  I  think  it 
is  important  to  remember  at  the  outset  that  to  lawyers,  the  press,  and 
I  think  the  public  at  large,  there  is  a  fundamental  belief,  be  it  right  or 
wrong,  that,  while  a  judge  is  probably  immune  to  newspaper  comment 
about  a  case,  juries  may  be  highly  susceptible  to  it. 

It  follows  that  in  England  today,  where  the  bulk  of  civil  actions  are 
tried  by  a  judge  alone,  there  are  rarely  cases  in  which  there  can  be 
said  to  be  pre-trial  contempt  of  court.  After  all,  I  suppose  lawyers  and 
judges  are  the  one  class  of  men  and  women  of  whom  it  can  be  truly 
said  that  by  their  training  they  can  let  something  go  in  one  ear  and  out 
of  the  other.  The  only  difficulty  is  when  they  apply  that  ability  to  some 
vital  piece  of  evidence  or  issue  in  a  case. 

Of  course,  there  is  statutory  control  of  publication  in  certain  civil 
cases.  This  is  particularly  true  of  divorce  where  Parliament  has  enacted 
that  only  the  issues  and  the  judgment  of  the  court  are  fit  matters  for 
publication  in  the  press.  In  this  way  we  have  controlled  the  desires  of 
some  newspapers  to  print  the  more  salacious  details  of  the  intimate  side 
of  married  life  for  the  benefit  of  the  appetites  of  a  host  of  their  regular 
readers. 

Again,  with  regard  to  children  and  their  custody,  care  and  control, 
access  to  them,  as  well  as  to  all  manner  of  offenses  by  them,  there  is  a 
duty,  both  inherent  in  the  court  and  under  the  Children's  and  Young 
Persons  Act  of  1933,  which  prevents  the  publication  of  names  or  any 
other  insignia  of  identity,  for  example  schools,  whereby  the  child  may 
be  embarrassed  in  his  everyday  life.  Even  in  the  law  reports  custody 
cases,  which  are  of  legal  interest,  frequently  appear  under  the  title 
S  vs.  S,  or  whatever  may  be  the  appropriate  initial.  So  also,  with  any 
case  involving  sexual  offenses,  there  is  power  in  the  court,  and  it  is 
frequently  exercised,  to  prohibit  publication  which  will  lead  to  the 
identification  of  a  child  who  is  a  witness  or  an  accused. 

It  is,  therefore,  with  criminal  cases  that  the  law  of  contempt  and  the 
control  of  the  press  of  England  is  chiefly  concerned.  Having  said  that, 
may  I  say  that  it  is  my  personal  belief,  and  I  believe  it  is  shared  by 
a  number  of  my  fellow  judges,  that  in  England  juries  today,  by  and 
large,  are  not  so  likely  to  be  affected  by  what  they  have  seen,  read  or 
heard,  than  we  were  twenty  or  thirty  years  ago.  It  is  something  in- 
capable, of  course,  of  proof,  but  I  firmly  believe  that  once  in  a  jury  box 
it  is  the  evidence  and  the  speeches  of  counsel  and,  one  hopes,  the 
judge's  direction,  which  occupy  their  only  attention.  Of  course,  this 
may  be  due  —  I  do  not  know  —  it  may  be  due  to  the  fact  that  under  our 
English  system  a  juror  is,  in  general,  an  educated  man,  he  has  to  be  the 
owner  of  property,  and  is  more  likely  than  not  to  be  a  responsible 
citizen.  But,  however  true  this  may  be,  we  must  not  forget  that  justice 
must  not  merely  be  done  but  be  seen  to  be  done,  and  it  is  for  this 
reason  that  it  is  necessary  for  the  courts  to  have  power  to  exercise  a 
firm  control  over  the  press.  It  is  not  so  much  that  newspaper  comment 
will  do  harm,  but  because  the  convicted  man,  his  friends,  his  relatives, 
and  a  large  section  of  the  public  will  suspect  that  harm  has  resulted. 
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So,  may  I  again  say  by  explaining  that  in  England  the  case  tried  by 
a  jury  passes  through  certain  clear  stages.  The  first,  of  course,  is  that  a 
crime  is  committed.  Secondly,  a  suspect  is  arrested  and  charged;  thirdly, 
he  is  brought  before  a  Magistrate's  Court  where  the  prosecution  evi- 
dence is  given  on  oath  in  public,  and  if  a  prima  facie  case  is  made  out 
the  prisoner  is  committed  for  trial. 

As  you  know,  we  have  abolished  grand  juries,  so  that  part  of  the  pro- 
ceedings disappears.  Fourthly,  he  is  tried  before  a  jury  when  the 
prosecution  evidence  is  given,  again  from  the  box  or  stand,  and  usually 
for  the  first  time  the  defense  case  is  presented  and  the  oral  evidence 
is  heard,  both  of  the  accused  and  his  witnesses. 

Lastly,  if  there  is  a  conviction,  there  is  an  appeal  to  three  High  Court 
Judges,  forming  the  Court  of  Criminal  Appeal,  over  which  I  spend  a 
large  part  of  my  time  presiding. 

Now  may  I  turn  to  the  publication  of  matters  at  each  of  those  stages. 
Firstly,  no  one,  least  of  all  the  courts,  should  in  any  way  interfere  with 
the  rights  of  the  press  to  publicize  the  details  of  any  crime,  provided 
always  that  they  do  not,  by  so  doing,  prejudice  the  fair  trial  of  any 
person  likely  to  be  charged.  There  can  be  no  harm  in  describing,  often 
in  picturesque  journalese,  the  last  hours  of  some  innocent  householder 
who,  having  retired  for  the  night,  is  murdered  by  a  burglar  disturbed 
during  his  activities. 

What  is  wrong  is  to  describe,  for  example,  a  hue  and  cry  after  a  man 
who,  dressed  in  a  brown  suit,  fled  and  was  chased  to  a  named  address 
and  who  is  at  present  surrounded  by  police  whom  he  is  keeping  at  bay 
with  a  shotgun.  For  this  reason  that  picture  of  the  evidence  may  or 
may  not  be  given  if  he  is  arrested,  and  if  it  is  given  it  may  turn  out 
not  to  be  a  continuous  chase:  It  may  be  that  after  the  trial  it  turns  out 
that  the  occupier  of  the  named  address  always  wears  a  brown  suit,  and 
that  he  owns  a  shotgun  for  quite  innocent  purposes,  and  the  police 
stonily  came  to  his  house. 

Well,  now,  I  have  used  that  illustration  to  make  two  points:  First, 
that  contrary  to  popular  belief  it  is  not  necessary,  even  at  Common 
Law,  for  a  man  to  have  been  arrested  before  contempt  of  court  can  be 
committed  by  another.  Secondly,  in  a  class  or  type  of  crime  in  which 
identity  may  be  possibly  the  main  issue,  it  is  vital  that  no  matter  likely 
to  prejudice  the  trial  on  that  issue  be  published  either  in  words  or  in 
photographs. 

In  each  case  it  is  a  matter  of  discretion  which  the  wise  and  ex- 
perienced editor  can  correctly  assess. 

Of  course,  most  of  us  judges  know  that  in  most  cases  there  will  be 
something  more.  There  will  probably  be  the  man's  own  oral  or  written 
admission.  But  so  far  as  the  newspaper  reporters  are  concerned,  he  can- 
not tell  whether  there  will  be  any  additional  evidence  apart  from  the 
question  of  identity  by  one  or  more  witnesses. 

Not  so  long  ago,  in  February  of  last  year,  there  was  a  case  in  north- 
ern Ireland  concerning  two  national  newspapers  who  published  photo- 
graphs and  reports  in  an  interview  with  a  man  whose  clothing  was 
described  and  who,  the  next  day,  was  arrested  and  charged  with 
murder.    The  proceedings  for  contempt  were  brought  by  the  Attorney 
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General,  and  Mr.  Justice  Shell  in  northern  Ireland,  delivering  the  judg- 
ment of  the  Divisional  Court,  said: 

"We  do  recognize  and,  indeed,  we  assert  that  the  freedom  of  the 
press  is  something  to  be  cherished,  but  as  has  been  pointed  out  again 
and  again,  that  freedom  should  never  be  allowed  to  degenerate  into 
license,  and  if  it  does  degenerate  into  license,  as  it  has  in  this  case, 
in  our  view  there  should  not  merely  be  a  penalty,  but  there  should  be  a 
penalty  which  would  show  whether  or  not  the  court  can  stop  these 
matters." 

In  that  case,  too,  the  man's  past  criminal  record  had  been  published, 
albeit  out  of  his  own  mouth  at  an  interview,  and  the  judge  said,  "I  do 
not  care  what  inducements  were  given  to  this  man  to  blacken  his  char- 
acter ..."  and,  in  fact,  the  editors  were  penalized  in  very  substantial 
fines. 

Going  on  to  the  next  stage,  what  is  the  position  once  a  suspect  is 
arrested  and  charged?  There  again,  exactly  the  same  principles  apply, 
save  that  it  is  even  more  necessary  to  emphasize  what  Lord  Hardwicke 
had  in  mind  by  repeating  what  Lord  Russell  of  Killowen  said  in  an- 
other case,  namely:  "That  it  is  possible  very  effectively  to  poison  the 
fountain  of  justice  before  it  begins  to  flow." 

This  was  the  situation  which  arose  in  a  case  which  concerned  a  man 
called  John  George  Haigh.  His  case  is  printed  in  full  as  an  appendix 
to  the  British  Trial  Series.  He  is  often  known  as  the  "Acid  Bath  Mur- 
derer." What  happened  was  this:  On  the  2nd  of  March  of  1949  Haigh 
was  arrested  and  charged  with  the  murder  of  a  wealthy  elderly  woman. 
He  was  brought  before  a  court  and  formally  remanded  without  any 
evidence  being  given. 

At  that  time  he  made  verbal  and  written  statements  to  the  police 
in  which  he  had  admitted  killing  six  people  and  disposed  of  their  re- 
mains by  immersing  them  in  acid  and  reducing  them  to  sludge.  He 
further  said  that  he  drank  the  blood  of  some  of  his  victims  and,  indeed, 
two  days  later  in  a  further  statement  he  alleged  he  had  committed 
three  further  murders. 

It  was  against  that  background  that  the  Daily  Mirror  published  as  its 
headline,  "Vampire:  A  Man  Held,"  followed  by  the  words  "The  Vampire 
Killer  will  never  strike  again.  He  is  safely  behind  bars,  powerless  to 
lure  victims  to  a  hideous  death."  "The  full  tally  of  the  Vampire's  vic- 
tims is  still  not  known."  "So  far  five  murders  are  attributed  to  him,"  and 
then  went  on  to  set  out  the  names  of  the  five  victims,  apart  from  the 
wealthy  widow  who  alone  was  the  subject  of  the  murder  charge. 

Now,  the  earlier  editions  had  been  before,  but  the  later  editions  of 
the  paper  had  been  after  a  warning  issued  by  the  police  that  the  state- 
ment made  by  the  accused  was  part  of  a  case  which  was  sub  judice. 
But,  of  course,  that  only  went  to  penalties.  The  paper  reported  to  have 
said  in  quoting  a  girl's  evidence,  "Haigh  and  I  were  not  engaged,"  and 
thus,  for  the  first  time,  the  man  concerned  was  named. 

The  editor,  in  his  affidavit,  said  that  he  was  afraid  he  had  been 
guilty  of  a  grave  error  for  which  "I  wish  to  express  my  sincere  and  un- 
qualified regret,  and  tender  my  most  humble  apologies."  To  which  Lord 
Goddard  commented,  "It  is  not  a  case  of  error  of  judgment  at  all,  it  is 
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a  question  of  policy."  He  went  on  to  remind  not  only  the  editors  but 
the  directors  of  the  company  running  the  national  newspaper  in  these 
terms:  He  said,  "Pandering  to  sensationalism  for  the  purpose  of  in- 
creasing the  circulation  of  this  paper,  I  will  add  a  word  of  warning. 
Let  the  directors  beware.  They  know  now  the  conduct  of  which  their 
employes  are  capable.  They  know  now  the  view  which  this  court  takes 
of  this  matter,  and  if  they,  for  the  purpose  of  increasing  the  circulation 
of  their  paper,  should  ever  again  venture  to  publish  such  matters  as  this, 
the  directors  themselves  may  find  that  the  arm  of  this  court  is  long 
enough  to  reach   them   individually." 

Now  I  come  to  the  third  stage:  When  the  prisoner  is  brought  before 
the  Magistrates  and  this  has  proved  in  England  to  be  the  most  difficult 
and  controversial  subject  in  recent  years. 

It  is,  of  course,  a  fundamental  rule  of  our  law  of  libel  that  fair  and 
accurate  reports  of  proceedings  in  court  are  privileged,  always  assuming 
there  is  no  malice.  As  Lord  Esher  said,  "The  privilege  applies  to  a  fair 
and  correct  account  of  proceedings  published  before  the  final  decision 
is  arrived  at,  if,  in  the  end,  there  must  be  a  final  decision.  If  it  were 
not  so,  the  ridiculous  result  would  follow  that  where  the  trial  of  a  case 
of  the  greatest  public  interest  lasted  fifty  days,  no  report  could  be  pub- 
lished until  the  case  was  ended." 

Sir  Percy  Winfield,  in  his  Law  of  Tort,  said,  "Reporters,  therefore, 
need  not  wait  until  the  final  decision  is  rendered,  but  they  must  recollect 
that  any  comment,  as  distinct  from  fair  and  accurate  reproduction,  must 
be  postponed  until  the  decision  is  given;  otherwise  they  may  make 
themselves  liable  to  the  penalties  for  contempt  of  court  or  to  an  injunc- 
tion, for  intermediate  comment  is  likely  to  prejudice  the  minds  of  a 
jury  in  a  jury  action,  and  might  conceivably  influence  the  judge." 

May  I  take  the  easiest  and  most  common  example:  Frequently,  at 
the  end  of  proceedings  before  Magistrates  who  are  committing  a  man 
for  trial,  the  accused  will  apply  for  bail.  If  this  is  opposed,  then  the 
police  officer  must  go  into  the  witness  box  and  give  his  reasons  for 
opposing.  Quite  frequently  those  will  include  the  fact  that  the  accused 
has  previous  convictions  that  will  then  be  given  in  evidence,  and  that 
is  all  in  open  court.  Yet,  if  these  convictions  so  given  in  open  court  are 
printed,  the  gravest  prejudice  may  be  inflicted  on  a  man  before  his 
trial  before  a  jury,  and  experience  and  commonsense  have  long  since 
taught  editors  that  it  is  wiser  and  safer  simply  to  say  bail  was  refused 
after  police  objection. 

But  experience  cannot  cover  every  case,  and  there  is  no  doubt  that 
from  day  to  day  new  legal  difficulties  arise.  Some  of  these  you  may 
recollect  arose  in  a  case  which  received  a  lot  of  publicity,  the  case  of 
Dr.  Brodkin-Adams,  who  was  tried  at  the  Old  Bailey  for  murder  of  a 
patient. 

During  the  committal  proceedings  before  the  Magistrates,  the  prose- 
cutor let  in  open  court,  despite  objections  from  the  defense,  evidence 
indicating  other  murders,  and  that  evidence  was  given  the  widest  pub- 
licity, and  it  had  been  given  in  open  court.  At  the  trial  the  prosecution 
dropped  it.  It  was  felt  that  there  the  evidence  was  not  very  strong  and 
was  very  highly  prejudicial,  and  no  one  could  estimate  the  effect  its 
pre-trial  publication  might  have  had  on  the  jury  in  the  event  the  doctor 
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was  acquitted,  so  no  steps  had  to  be  taken,  but  it  did  cause  so  much 
public  disquiet  that,  as  a  result  of  questions  in  Parliament,  a  special 
committee  was  set  up  to  review  the  whole  position  of  the  publicity  given 
to  proceedings  before  Magistrates. 

In  the  results  of  this,  the  real  effect  has  been,  the  Magistrates  are 
today  much  more  willing  to  exercise  their  inherent  powers  of  hearing 
certain  evidence  in  camera,  and,  whereas  in  the  Bodkins-Adams  case  the 
prosecutor  opposed  the  giving  of  evidence  in  camera,  it  is  now  in  the 
proper  case  and  become  quite  common  for  the  prosecution  not  only  to 
accede  to  it  but  to  ask  for  it  to  be  done. 

Another  example  —  this  is  all  at  the  Magistrate's  stage  —  is  the  case  of 
a  prisoner  who  had  made  a  written  statement  amounting  to  a  confession 
which,  at  the  trial,  proves  to  be  inadmissible,  having  been  obtained,  let 
us  say,  by  duress  or  other  unfair  means,  and  it  is  not  given  in  evidence 
before  the  jury. 

Accordingly,  if  it  had  been  read  at  the  committal  stage,  it  could 
have  been  printed  and  published  to  the  world,  which  undoubtedly 
would  produce  grave  prejudice  to  the  accused  at  the  trial  itself. 

It  is  in  this  sort  of  situation  that  the  exercise  of  their  discretion  by 
the  Magistrates  is  of  supreme  importance.  They  have  to  balance  the 
constant  need  for  justice  to  be  done  openly  in  court  in  the  glare  of 
press  publicity,  with  the  need  to  insure  that  the  accused  has  a  fair  trial. 

As  a  matter  of  interest,  it  was  that  trial  which  led  to  the  conviction 
for  contempt  of  the  wholesale  distributors  in  England  of  an  issue  of  the 
American  magazine  Newsweek,  which  contained  scandalous  and  preju- 
dicial gossip  about  Dr.  Adams  while  his  trial  was  pending. 

Fourthly,  then,  may  I  come  to  the  trial  itself.  Here,  of  course,  the 
task  of  a  newspaper  reporter  is  easier,  provided  he  reports  fairly  and 
accurately  the  proceedings  as  they  progress,  he  is  in  no  danger.  But, 
of  course,  if  technical  objection  is  taken,  in  the  absence  of  the  jury,  to 
evidence,  for  instance,  against  the  accused's  alleged  confession,  he  pub- 
lishes that  fact  at  his  peril.  Because  the  objection  may  be  upheld  and 
the  confession  will  never  go  in  as  evidence. 

There  was  a  case  in  1954  in  which  a  reporter  telephoned  to  his 
editor  that  evidence  had  been  given  that  a  man  accused  of  the  murder 
of  his  wife  had,  after  her  decease,  offered  marriage  to  another  lady. 
The  lady's  evidence  had  been  given  in  the  Magistrate's  court,  but  at 
the  trial  it  was  ruled  inadmissible,  in  the  absence  of  the  jury,  when  this 
reporter,  who  had  attended  the  committal  proceedings  and  knew  of 
the  evidence,  telephoned  his  paper  to  the  effect  that  the  evidence  had 
been  repeated.  In  fact,  the  man  was  found  not  guilty  and  although  the 
editor  and  the  reporter  were  acquitted,  because  they  had  acted  inno- 
cently under  a  misapprehension  and  without  negligence,  the  newspaper 
was  fined. 

There  again.  Lord  Goddard  said,  "Nothing  is  more  incumbent  upon 
courts  of  justice  than  to  preserve  their  proceedings  from  being  misrepre- 
sented, nor  is  there  anything  of  more  pernicious  consequence  than  to 
prejudice  the  minds  of  the  public  against  persons  concerned  as  parties  in 
causes  before  the  cause  is  finally  heard." 

And  so  finally  I  come  to  the  last  stage,  namely:  When  the  trial  is  com- 
pleted.   Suppose  a  man  is  convicted,  what  then?    News,  as  we  all  know, 
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is  dead  by  the  morrow,  and  yet  the  accused  has,  in  England,  ten  days 
within  which  to  lodge  notice  of  appeal.  Often  many  matters  which  have 
been  held  in  suspense  as  background  writing  are,  on  conviction,  ripe 
for  publication. 

Newspapers  may  have  facts  about  a  man,  his  past,  present  and  future, 
about  his  associations,  about  other  alleged  crimes,  and  tempting  material 
of  that  sort.  How  far,  then,  is  this  background  writing  likely  to  influence 
the  minds  of  the  three  judges  who  sit  as  the  Court  of  Criminal  Appeal? 
It  is  held,  of  course,  that  "lack  of  intention  or  knowledge  is  no  excuse, 
though  it  may  have  a  great  bearing  on  punishment." 

Mens  Rea  is  in  no  way  an  essential  element  in  the  crime  of  contempt, 
and  again,  going  back  to  Lord  Hardwicke,  he  said,  "It  is  no  excuse  to 
say  that  the  printer  had  no  knowledge  and  was  entirely  ignorant,  for  so 
is  the  rule  of  law,  and  I  will  always  adhere  to  the  strict  rules  of  law  in 
these  cases." 

I  have  referred  to  Sir  Percy  Winfield,  who,  unlike  myself,  believes  that 
intermediate  comment  might  influence  the  judge. 

In  another  case  in  1903  Mr.  Justice  Wills  said,  "The  publication  of 
such  articles  is  a  contempt  of  court,  because  their  tendency  and  some- 
times their  object  is  to  deprive  the  court  of  the  power  to  administer 
justice  duly,  impartially,  and  with  reference  solely  to  the  facts  judicially 
brought  before  it.  Their  tendency  is  to  reduce  the  court,  which  has  to 
try  the  case,  to  impotence  so  far  as  the  effectual  elimination  of  prejudice 
and  predisposition  is  concerned." 

But  perhaps  the  most  stirring  pronouncement  came  from  that  great 
criminal  judge,  Mr.  Justice  Humphreys.  It  was  a  case  that  concerned  a 
fashionable  and  notorious  abortionist,  who  was  a  Harley  Street  doctor. 
Mr.  Justice  Humphreys  said,  "He  is  a  human  being,  and  while  I  am  not 
saying  for  a  moment  that  it  is  likely  that  any  judge  would  give  a  decision 
which  he  would  not  have  given  but  for  information  which  had  been  im- 
properly conveyed  to  him,  it  is  embarrassing  to  the  judge  that  he  should 
be  told  matters  which  he  would  much  rather  not  hear,  and  which  makes 
it  much  more  difficult  for  him  to  do  his  duty." 

Again,  he  said,  "It  seems  to  me  that  the  bringing  before  the  minds  of 
judges,  who  have  to  try  an  appeal  in  a  criminal  case,  matters  which  they 
do  not  desire  to  know,  and  which,  if  forcibly  brought  to  their  attention, 
is  likely  to  prejudice  them  in  the  fair  and  impartial  consideration  of  the 
case,  is  wrong.  It  is  my  own  opinion,  and  no  judge  with  long  criminal 
experience,  I  venture  to  think,  will  fail  to  be  able  to  recall  instances  in 
which  it  has  had  the  effect  of  making  the  task  of  a  judge  extremely  diffi- 
cult, and  no  one  has  the  right  to  publish  matters  which  will  make  the 
task  of  a  judge  more  diflBcult." 

And  in  the  same  case  another  famous  English  criminal  judge,  Mr.  Jus- 
tice Oliver,  said,  "Why  should  one  be  embarrassed  by  having  matters 
such  as  this  put  into  one's  mind,  the  effect  of  which  it  is  impossible  to 
estimate  or  assess?" 

In  1960,  however,  my  court  had  a  case  again  where  the  publication  of 
matters  of  background  information  about  a  convicted  man  which  had 
not  been  brought  out  at  the  trial  but  were  published  at  a  time  when 
the  appeal  was  pending.    There  we  took  a  rather  less  strong  line  than  Mr. 
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Justice  Humphreys.     We  reminded  ourselves  of  what  Lord  Russell  of 
Killowen  had  said  in  an  earlier  case,  which  was  to  this  effect: 

"Applications  of  this  nature  ..."  applications  for  committal  "...  have 
in  many  cases  gone  too  far.  The  power  of  the  court  ought  to  be  exercised 
in  cases  where  there  is  real  contempt,  but  only  where  there  are  serious 
grounds  for  its  exercise.  The  applicant  must  show  that  something  has 
been  published  which  either  is  clearly  intended  or  at  least  is  calculated 
to  prejudice." 

At  another  time  another  judge  put  it  in  this  way:  "Is  the  publication 
calculated  really  to  interfere  with  a  fair  trial  and  whether,  under  the 
circumstances  of  the  case,  the  jurisdiction  which  the  court  in  that  case 
possesses  ought  to  be  exercised,  not  so  much  for  punishment  as  for  pre- 
venting similar  conduct  in  the  future." 

In  giving  the  judgment  of  the  court  in  that  case,  I  said,  "Improper 
matter  published  at  that  time  might  constitute  a  contempt  of  court.  This 
might  well  occur  if  the  article  in  question  formed  part  of  a  deliberate 
campaign  to  influence  the  decision  of  the  Appellate  Tribunal." 

"Embarrassment,  however,  which  has  no  effect  upon  impartiality  is 
not  necessarily  contempt  of  court." 

The  question  is,  was  there  a  real  risk  that  the  article  was  calculated  to 
prejudice  a  fair  hearing? 

Finally,  might  I  mention  the  case  which  was  decided  only  the  day 
before  I  left  England  by  our  Court  of  Appeal,  which  has  really  ex- 
"  tended  the  reserve  powers  of  the  court  in  regard  to  contempt  a  stage 
further.  That  was  the  case  in  which  an  employee  had  given  evidence 
against  his  employer,  and  when  the  case  was  all  over  the  employer  dis- 
missed him,  and  no  doubt  dismissed  him  because  he  had  given  evidence 
against  the  employer.  Our  Court  of  Appeal  held  that  that  was  a  contempt 
of  court,  and  that  it  was  a  contempt  of  court  even  if  there  were  other 
grounds  for  dismissing  the  employe,  provided  always  that  one  of  the 
actuating  motives  was  the  fact  that  he  had  given  evidence  against  his 
employer. 

I  said  earlier  that  the  law  of  criminal  contempt  was  almost  entirely 
judge  made.  A  notable  exception  to  that  was  quite  a  recent  act  of  Par- 
liament in  1960,  and  that  for  the  first  time  makes  it  an  offense  if  a  person 
can  prove  that  the  publication  was  made  at  a  time  when,  having  taken 
more  reasonable  care,  he  had  no  reason  to  suspect  that  proceedings  were 
pending.  Or  again,  as  a  result  of  the  Newsweek  case,  a  distributor  has 
a  defense  if  he  can  prove  that  at  the  time  of  distribution  he  had  no 
reason  to  suspect  that  the  publication  being  distributed  contained  any 
matter  calculated  to  interfere  with  the  course  of  justice. 

Finally,  ladies  and  gentlemen,  may  I  say  this:  A  fair  trial  is  certainly 
no  more  and  no  less  important  than  freedom  of  the  press.  Both  are 
integral  and  necessary  liberties  if  democracy  is  to  survive. 

I  have  explained  in  some  detail,  I  fear,  the  need  for  the  method  by 
which  there  is  a  legal  control  of  journalistic  excess.  That  the  cases  are 
few,  reflects  the  degree  of  responsibility  which  is  shown  by  a  great 
majority  of  editors,  proprietors,  and  journalists.  Newspaper  reporters 
covering  our  courts  in  England  are  men  of  great  ability  and  great  integ- 
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rity.     As  any  judge  knows,  the  presence  of  such  a  man  in  court  is  a 
constant  reminder  that  a  judicial  office  cannot  and  must  not  be  abused. 

Perhaps  I  might  quote  a  true  story  concerning  the  Chairman  of  Lon- 
don Sessions  which,  next  to  our  criminal  court,  is  the  largest  criminal 
court  in  London.  He  said  recently  in  paying  tribute  to  a  reporter  cover- 
ing his  court,  a  Mr.  Joe  Meaney,  who  had  reached  his  75th  birthday, 
he  said,  "Will  you  come  here  before  me,  Mr.  Meaney?" 

And  as  the  old  man  reached  the  well  of  the  court,  he  continued,  "I 
have  been  fortunate  in  knowing  you,  Joe,  if  I  may  call  you  that,  and  in 
all  my  experience  I  know  of  no  other  member  of  your  profession  more 
entitled  to  the  prefix — and  some  are  not — of  Gentleman  of  the  Press.  You 
have  been  honest  to  those  you  serve  and  honest  to  us,  who  sometimes 
supply  you  with  some  material.    You  have  the  very  highest  reputation." 

Of  course,  under  the  English  system  there  is  very  little,  or  compara- 
tively little,  danger  of  what  I  may  call  leakage  of  information  from  the 
prosecution.  We  don't  have  any  professional  prosecutors.  They  are  all 
members  of  the  bar,  eminent  counsel,  picked  ad  hoc,  who  may  be 
appearing  for  the  prosecution  one  day  and  for  the  defense  the  next  day. 
Accordingly,  that,  coupled  with  the  duty  which  they  undoubtedly  do 
owe  to  the  court  to  present  the  evidence  fairly  and  not  to  seek  a  prosecu- 
tion unduly,  make  it,  I  think,  perhaps  comparatively  easy  for  us. 

One  other  matter  I  might  make  mention  of.  Almost  all  the  national 
newspapers  in  London  are  read  nightly  for  libel  and  contempt  before 
they  go  to  press.  They  are  read  not  by  some  tame  lawyer,  but  by  practic- 
ing members  of  the  bar  who  are  retained  for  this  purpose,  and  who, 
though  no  doubt  are  in  their  younger  years,  are  only  too  anxious  to  make 
a  little  extra  money.  Without  fear  and  favor  they  advise  the  editors  on 
what  and  what  may  not  be  published. 

Feature  articles,  it  is  true,  are  read  by  what  I  have  called  the  tame 
lawyers,  the  full  time  employes  of  the  newspapers.  But  these  are  men  re- 
cruited from  practicing  members  of  the  bar  and  Solicitors,  and  again  are 
renowned  for  their  integrity  and  sense  of  fair  play. 

As  judges,  or,  indeed,  as  lawyers,  we  surely  must  not  fear  criticism 
and,  indeed,  we  should  welcome  fair  comment  and  criticism.  One  of  our 
papers  the  other  day  pointed  out  only  too  truly  that  if  we  did  not,  we 
should  have  to  convict  with  monthly  regularity  those  who  are  in  some 
ways  the  bane  of  the  practicing  lawyer  and  the  judge,  namely,  the 
eminent  University  professors  who  contribute  articles  which  serve  only 
to  remind  us  of  our  shortcomings. 

But  ultimately  it  must  always  be  the  responsibility  and  sense  of  fair 
play  of  the  editor  and  his  colleagues  that  will  insure  that  a  free  press 
insures  a  free  trial,  and  that  responsibility,  I  am  sure,  thrives,  if  it  does 
not  flow,  from  the  fact  that  the  court  does  have  ample  reserve  powers 
albeit  they  are  seldom  exercised. 

In  London,  Fleet  Street  begins  where  the  Royal  Courts  of  Justice 
end.  But  Chancery  Lane,  which  lies  between,  forms  not  a  border  sepa- 
rating two  irreconcilable  institutions,  but  a  meeting  place  for  men  of 
two  professions  that  are  dedicated  to  the  well  being  of  the  individual 
citizen.  So  long  as  these  men  remain  true  to  their  professions,  that  well 
being  will  be  preserved  and  will  flourish. 
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The  Lord  Chief  Justice  was  followed  by  Judge  Niles. 

THE  POWER  OF  THE  COURT  AND  A  FREE  PRESS 

(Extract  from  discussion  by  Hon.  Emery  H.  Niles,  Chief  Judge 
of  the  Supreme  Court  of  Baltimore  City). 

It  is,  of  course,  impossible,  in  the  short  time  that  I  have,  to  discuss 
this  question  of  free  press  and  fair  trial  fully.  In  this  audience,  composed 
of  fellow  judges  who  have  personal  and  day  to  day  experience  with 
these  questions  in  all  parts  of  the  country,  I  claim  no  superior  knowl- 
edge. Further,  I  assume  that  you  are  all  familiar  with  the  leading  cases 
on  both  sides  of  the  Atlantic.  I  will,  however,  endeavor  in  these  remarks 
to  avoid  the  extremes  of  things  and  emotional  outbursts  which  char- 
acterize much  of  the  writing  on  this  subject.  I  shall  confine  my  remarks 
to  what  I  regard  as  the  most  important  point:  the  publication  before  or 
during  a  criminal  trial  of  matters  harmful  to  the  accused  or  to  the  State; 
that  is,  trial  by  newspaper. 

In  this  category  I  include  publication  by  public  officers,  public  prose- 
cutors, defense  attorneys,  and  police,  which  do,  or  tend  to,  influence  the 
judge  or  the  jury  in  a  case.  Such  publications  include  statements  as  to 
the  strength  of  the  case  of  the  prosecution  or  the  defense,  or  facts  re- 
garding the  previous  criminal  record  of  the  accused,  statements  as  to 
his  reputation,  speculation  and  gossip  by  feature  writers,  and  especially 
publications  asserting  or  implying  that  the  accused  has  confessed.  In 
short,  it  is  any  publication,  to  use  the  words  of  Justice  Bernard  S.  Meyer, 
who  will  address  you  next,  which  creates  "an  atmosphere  of  prejudice 
or  emotion  in  a  trial  which  will  set  at  naught  legal  restrictions  designed 
to  produce  dispassionate  and  objective  decisions." 

Nor  shall  I  do  more  than  mention,  in  order  to  exclude  the  phase  of 
contempt  called  "scandalizing  the  Court,"  by  publishing  critical,  un- 
seemly or  insulting  matter.  That  is  a  facet  of  the  subject  in  which  the 
issues  are,  I  believe,  for  all  practical  purposes  settled.  The  press  is  free, 
and  I  think  properly,  to  criticize  the  courts  and  the  judges  to  its  heart's 
content,  subject  only  to  the  ordinary  laws  of  libel  and  slander. 

I  exclude  also  direct  contempts,  i.e.,  disorder  or  improper  conduct  in 
the  courtroom  itself.  There  is  no  real  controversy  regarding  the  power 
of  a  judge  to  enforce  order  in  his  court  and  to  conduct  the  proceedings 
without  interference. 

I  will  not  waste  your  time  in  describing  the  evil  of  Trial  by  Newspaper. 
We  are  all  familiar  with  it. 

I  will  begin  by  calling  to  your  attention  certain  landmarks  which  are 
undoubtedly  familiar  to  you.  The  basic  law  familiar  to  the  United  States 
until  the  middle  of  the  20th  Century  was  summed  up  by  Mr.  Chief 
Justice  White  in  the  Toledo  Newspaper  case,  1918.  Concisely  stated, 
the  rule  was  that  publication  of  matter  which  had  a  tendency  to,  or  was 
calculated  to,  obstruct  justice  was  punishable  as  contempt. 

In  1928  a  heavy  attack,  inspired  by  the  researchers  of  Sir  John  Fox, 
was  made  by  Messrs.  Nelles  &  King  upon  the  power  of  the  court  to 
punish  in  summary  contempt  proceedings  the  publication  of  matter 
which  tended  to  obstruct  the  administration  of  justice. 
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In  1941  the  Supreme  Court  in  the  case  of  Bridges  vs.  California  dis- 
carded the  "tendency  rule,"  and  adopted  the  "clear  and  present  danger 
rule,"  i.e.,  that  publications  did  not  constitute  contempt  until  they  con- 
stituted a  "clear  and  present  danger"  to  the  administration  of  justice. 
The  latter  rule  has  been  reaffirmed  in  the  case  of  Pennekamp  vs.  Florida 
in  1946,  Craig  vs.  Harney,  1947. 

The  Bridges  and  Craig  cases  were  decided  by  a  divided  Court.  In  the 
Pennekamp  case  there  were  three  separate  concurring  opinions. 

In  Maryland  vs.  Baltimore  Radio  Show  in  1950  the  Supreme  Court 
declined  to  grant  a  petition  for  certiorari,  but  Mr.  Justice  Frankfurter 
took  the  unusual  course  of  writing  an  opinion  in  connection  with  the 
denial  of  certiorari,  and  a  long  note  on  the  English  cases  which  expound 
the  tendency  rule. 

Recently  Mr.  Justice  Black  has  taken  an  extreme  position,  not  in  a 
Supreme  Court  opinion,  but  in  a  lecture  of  1960,  and  in  an  interview, 
1962,  published  in  the  Newark  University  Law  Review,  in  which  he 
asserts  that  the  rights  set  forth  in  the  Bill  of  Rights,  including  Freedom 
of  the  Press,  are  "absolutes,"  subject  to  no  qualification  whatsoever,  valid 
at  all  times  and  places,  "without  ifs,  buts  or  whereases."  He  goes  even 
further  and  denies  the  validity  of  all  laws  relating  to  libel  or  defamation. 

Opposed  to  this  absolutist  view  are  those  who  believe  that  the  right 
to  freedom  of  the  press  is  no  license  to  print  with  impunity  matter  which 
violates  the  equally  important  and  clearly  guaranteed  constitutional 
right  to  a  fair  trial  by  jury.  They  believe  that  the  essence  of  the  right 
of  freedom  of  the  press  is  what  Blackstone  said  it  was:  namely,  the  lay- 
ing of  no  previous  restraint  upon  publications,  and  not  in  freedom  from 
censure  in  a  criminal  matter  when  published. 

Ranged  in  one  or  the  other  of  the  camps  are  the  newspapers,  the 
radio,  the  television  and  other  mass  media. 

I  feel  it  fair  to  suggest  that  most  of  the  media,  but  not  by  any  means 
all  of  the  newspapers,  object  to  any  limitation  upon  their  right  to 
publish  what  they  please,  not  because  they  agree  with  Mr.  Justice 
Black's  "absolutist"  theory,  but  because  they  fear  the  abuse  of  the 
power  of  the  courts,  and  they  believe  it  very  difficult  to  devise  and 
operate  a  system  which  would  do  justice,  and  at  the  same  time  inform 
the  public  of  what  it  may  legitimately  know. 

The  Chicago  Tribune,  for  example,  was  quoted  by  Mr.  Justice  Frank- 
furter in  the  Pennekamp  case  in  1946,  as  saying:  "The  Tribune  advo- 
cates and  will  accept  drastic  restrictions  of  its  preliminary  publicity. 
The  penetration  of  the  police  system  and  the  courts,  by  journalists, 
must  stop.  With  such  a  law  there  would  be  no  motivation  for  it. 
Though  such  a  law  would  be  revolutionary  in  American  journalism, 
though  it  is  not  financially  advisable  for  newspapers,  it  still  is  necessary. 
Restrictions  must  come." 

Some  newspapers  have  at  times  tried  to  justify  such  publications  by 
the  invention  of  a  "right  to  know"  in  the  public.  Whatever  such  a  right 
may  amount  to,  it  is  not  mentioned  in  the  Constitution,  and  I  think 
it  highly  debatable  that  if  its  exercise  interferes  with  a  constitutional 
right,  it  must  yield  to  the  rights  set  forth  in  the  Constitution. 

At  the  outset  I  should  like  to  dispel  what  I  believe  to  be  a  widely 
held   misconception,   to   the   effect   that   the   laws   of   England    and    of 
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America  are  fundamentally  different.  As  a  matter  of  history,  they  are 
fundamentally  the  same.  Superficially  and  in  practice  they  are  very 
different,  but  they  stem  from  a  common  source  and  were  made  by  the 
same  people  and  have  the  same  objective.  In  this  respect  they  are  like 
the  laws  of  Contracts  or  Torts. 

The  origin  of  the  general  power  of  the  courts  to  punish  direct  con- 
tempt is  probably  lost  in  antiquity.  The  power  to  control  the  press 
necessarily  dates  to  about  1500  when  printing  was  invented.  Roach  vs. 
Garvan,  the  landmark  on  contempt  of  court  by  publication,  was  decided 
in  1742.    In  each  country  there  are  two  basic  principles: 

(1)  that  the  administration  of  justice  shall  not  be  interfered  with, 
and  (2)  that  there  shall  be  no  censorship  of  the  press,  i.e.,  no  prior 
consent  to  printing  by  any  government  officer. 

A  necessary  corollary  is  that  every  person  is  held  responsible  for 
violating  the  rights  of  others  by  transgressing  these  principles. 

This  common  origin  of  the  law  in  England  and  the  United  States 
is  illustrated  by  the  historical  fact  that  both  principles  were  developed 
in  the  political  and  legal  struggles  in  England  in  the  16th  and  17th 
Centuries.  Our  Bill  of  Rights  of  1789  to  '91  is  phrased  in  many  parts 
in  the  same  words  as  the  English  Petition  of  Rights  of  1628,  and  the 
English  Bill  of  Rights  of  1689. 

During  the  19th  Century  the  American  Courts  cited  the  English 
authorities  in  this  as  in  other  fields,  and  as  late  as  the  20th  Century 
Mr.  Justice  Holmes  cited  the  case  of  Rex  vs.  Parke  of  1903  as  authority 
for  American  Law. 

The  divergence  between  English  and  American  Rules  of  Law  did 
not  manifest  itself  until  the  first  half  of  the  20th  Century.  It  was,  of 
course,  true  that  during  the  19th  Century  much  matter  was  published 
which  would  be  punishable  in  England  but  was  not  punished  in  the 
United  States.  Why  it  was  not  punished  has  been  the  subject  of  much 
discussion.  Some  have  blamed  it  on  the  weakness  of  the  past;  some  on 
the  pusillanimity  of  elected  judges  who  fear  to  incur  the  enmity  of  the 
press;  and  some  on  the  asserted  right  of  the  press  to  be  free  from 
every  restraint  under  the  First  Amendment. 

The  second  misconception  that  I  would  call  your  attention  to  is  that 
freedom  of  the  press,  as  protected  by  the  Constitution  or  the  First 
Amendment,  consists  in  the  unfettered  right  to  publish  with  impunity 
anything  dangerous  or  harmful  either  to  private  persons  or  to  the  State. 

The  intent  of  the  words  of  the  Constitution  must  be  read  in  the 
light  of  their  meaning  when  they  were  written.  Historically  nothing 
can  be  clearer  than  the  words  of  two  great  authorities:  Lord  Mansfield 
in  1783  said,  "The  liberty  of  the  press  consists  in  printing  without  any 
previous  license,  subject  to  the  consequences  of  law."  Blackstone  whose 
Commentaries  were  published  in  1765,  says  substantially  the  same  thing. 

The  phrase  "clear  and  present  danger"  was  first  used  in  this  context 
— that  is  to  say,  contempt — by  Mr.  Justice  Black  in  the  Pennekamp  case 
in  1946.  It  had  no  historic  place  in  the  discussion  on  this  branch  of  the 
law.  It  was  lifted  bodily  in  1946  from  the  opinion  of  Mr.  Justice  Holmes 
in  Schenk  vs.  The  United  States,  1919,  in  which  he  was  considering 
the  effect  of  certain  publications  during  World  War  I,  which,  it  was 
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contended,  discouraged  recruiting  for  Armed  Forces.  Chief  Justice 
Stone  and  Justices  Frankfurter,  Roberts  and  Byrnes  rejected  it.  But 
the  phrase  stuck,  and  is  now  the  official  doctrine  of  the  majority  of 
the  Supreme  Court. 

I  would  observe  at  this  point  that  both  phrases — "tendency  to  obstruct" 
and  "clear  and  present  danger" — are  very  highly  imprecise  and  indefinite. 
As  Chief  Judge  Markell  of  the  Court  of  Appeals  of  Maryland  said  in 
his  dissenting  opinion  in  the  Baltimore  Radio  Show  case:  "What  is 
meant  by  clear  and  present  danger?    No  definition  could  give  an  answer." 

The  two  rules  differ  in  emphasis  rather  than  in  principle.  To  be 
colloquial,  one  might  say  that  under  the  old  rule  any  tendency  to 
obstruct  justice  was  punishable;  under  the  new  rule  there  must  be  a 
lot  of  such  tendency. 

I  would  emphasize  that  neither  rule  requires  that  there  be  actual 
obstruction.  Both  rules  accept  the  principle  that  if  publication  constitutes 
an  actual  obstruction,  or  a  clear  and  present  danger  of  obstruction,  then 
the  right  to  publish  yields  to  the  right  to  fair  trial. 

The  third  point  that  I  would  make  is  that  a  matter  on  which  most 
persons  will  agree  in  principle  has  been  deeply  distorted  by  the  fact 
that  it  is  involved  in  a  procedural  controversy,  i.e.,  the  use  of  summary 
proceedings.  Those  who  protest  against  restrictions  on  the  press  turn 
heavy  guns  upon  the  fact  that  proceedings  are  taken  summarily,  without 
a  jury,  and  often  by  an  angry  judge.  If  this  element  could  be  gotten 
out  of  the  picture,  there  would  be  a  far  better  chance  for  calm  consid- 
eration and  a  harmonization  of  two  great  principles.  That  such  a 
measure  is  possible  is  illustrated  by  the  law  of  Maryland,  to  which  I 
shall  refer  later. 

It  seems  unfortunate  to  me  also  that  the  legal  phrase  used  to  describe 
unlawful  conduct  of  this  sort  is  "contempt  of  court,"  for  that  phrase  has 
a  connotation  both  of  personal  insult  on  the  one  hand  and  arbitrary 
power  on  the  other. 

Let  me  say  clearly  that  1  do  not  accept  the  fatalistic  view  expressed 
by  some  judges  that  trial  by  newspaper,  in  the  modern  age  of  speedy 
communication  and  mass  media,  is  one  of  the  inevitable  characteristics 
of  American  civilization.  Nor  do  I  accept  the  view  described  by  Judge 
Jerome  Frank  in  a  dissenting  opinion  as  a  fatalistic  acceptance  of 
"trial  by  newspaper"  however  unfortunate,  "as  an  unavoidable  curse  of 
metropolitan  living  (like,  I  suppose,  crowded  subways)." 

Obstruction  of  justice  by  publication  is  no  more  inevitable  than 
yellow  fever  or  the  institution  of  torture,  or  the  denial  of  counsel 
and  witnesses  to  the  accused.  The  proof  is  that  in  the  very  same  system 
of  law  as  ours  it  has  been  eliminated;  namely,  in  England,  and  in  the 
largest  city  in  the  world,  without  impairing  free  dissemination  of  pub- 
lic information,  uncovering  public  abuses,  and  the  other  ends  which 
"freedom  of  the  press"  well  serve. 

I  am  aware  that  cases  cannot  be  tried  in  vacuum.  Nor  do  I  want  them 
to  be.  Nor  do  they  need  to  be.  What  I  want  is  to  try  cases  in  Court 
under  the  rules  of  law,  unspoiled  and  unaffected  by  considerations  which 
are  supposed  to  be  and  ought  to  be  carefully  excluded  from,  the  court. 

It  seems  to  be  incontrovertible  that  conflicts  have  often  arisen  be- 
tween equally  guaranteed  and  basic  constitutional  rights.     In  the  pres- 
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ent  context  there  is  an  immense  volume  of  testimony  to  the  effect 
that  rights  of  litigants,  particularly  criminal  defendants,  are  ruthlessly 
violated  by  publication  of  matter  harmful  to  them,  which  either  reduces 
or  prevents  their  right  to  a  fair  trial. 

If  two  valid  principles  clash  or  lead  to  opposite  results,  the  function 
and  duty  of  the  Courts  is  to  make  an  adjustment  between  them  so 
that  both  may  serve  the  public  interest  as  far  as  possible.  Mr.  Justice 
Black  denies  the  validity  of  any  adjustment.  He  takes  a  position  which 
must  satisfy  the  most  extreme  publisher  of  whatever  kind  of  printed 
matter,  when  he  even  denies  the  validity  of  laws  relating  to  a  defamation 
and  libel.  In  the  lecture  above  referred  to  he  says:  "It  is  my  belief 
that  there  are  'absolutes'  in  our  Bill  of  Rights,  and  that  they  were  put 
there  on  purpose  by  men  who  knew  what  words  meant,  and  meant 
their  prohibitions  to  be  'absolutes.' " 

In  the  "Public  Interview"  of  1962  he  reiterates  this  view  and  says 
he  believes  that  speaking  and  writing  should  be  free  "without  deviation, 
without  exception,  without  any  ifs,  buts  or  whereases." 

With  due  respect  to  the  learned  Justice,  I  cannot  agree.  This  is  not 
the  place  to  enter  into  a  controversy  with  him,  but  my  reasons  can  be 
stated  shortly. 

The  words  of  the  Bill  of  Rights  do  not  say  that  the  rights  conferred 
are  absolutes.  The  word  "absolute"  is  found  nowhere  in  the  Constitu- 
tion, but  could  have  been  put  there  if  that  is  what  the  framers  meant. 
No  right,  so  far  as  I  know,  is  in  our  law  absolute.  Rights  of  property, 
freedom  of  movement,  personal  relations,  and  even  the  right  to  life 
itself,  are  subject  to  some  qualifications. 

As  to  the  evil  of  trial  by  newspaper,  he  simply  dismisses  it  with 
the  bland  observation  that  he  has  "a  kind  of  an  old-fashioned  trust  in 
human  beings,"  and  that  he  does  not  believe  that  there  can  be  enough 
publicity  completely  to  destroy  the  ideas  of  fairness  in  the  minds  of 
people,  including  the  judges. 

When  asked  whether  it  would  be  constitutional  to  prosecute  someone 
who  falsely  shouted  "Fire"  in  a  theater,  he  first  makes  a  statement  that 
"Nobody  has  ever  said  that  the  First  Amendment  gives  people  the 
right  to  go  anywhere  in  the  world  they  want  to  go,  or  say  anything 
in  the  world  they  want  to  say."  Are  there  not,  therefore,  some  ifs,  buts 
or  whereases  lurking  somewhere? 

He  then  says  that  the  man  shouting  "Fire"  would  be  arrested,  "not 
because  of  what  he  hollered,  but  because  he  hollered."  This  is  hardly 
convincing.  I  suggest  that  if  the  man  hollered  "Bravo!"  he  would  not 
be  arrested. 

If  then  there  is  an  evil,  and  if  in  the  end  the  conclusion  reached 
will  be  determined  by  public  opinion,  whether  we  think  it  good  or  bad, 
can  anything  be  done?  Waiting  for  the  glacier  to  melt  is  not  enough. 
While  we  are  waiting  for  a  quickening  of  the  consciences  of  the  public, 
a  change  of  attitude  by  the  Supreme  Court,  and  a  refutation  of  the 
fallacies  of  the  absolutists,  a  number  of  things  can  be  done.  No  one  of 
them  will,  by  itself,  cure  the  situation,  but  any  one  or  all  together  may 
focus  the  attention  of  the  public,  and  the  bar,  as  well  as  of  the  courts, 
on  the  problem. 
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A  number  of  measures  have  been  proposed,  some  fundamental,  some 
superficial,  I  will  not  discuss  them  but  merely  list  them,  in  order  to  go 
on  to  something  that  I  think  is  more  important.  These  superficial  and 
ineffective  measures  are,  first,  to  accept  the  "absolute"  doctrine;  second, 
to  delay  the  trial,  as  was  done  in  the  Delaney  case  in  Boston;  ,third, 
change  of  venue,  which  we  are  all  familiar  with;  fourth,  a  fuller  use 
of  the  Voir  Dire;  fifth,  instructions,  careful  instructions,  by  the  judge 
to  the  jury,  about  which  Mr.  Justice  Jackson  said:  "The  naive  assumption 
that  prejudicial  effects  can  be  overcome  by  instructions  to  the  jury  .  .  . 
all  practicing  lawyers  know  to  be  unmitigated  fiction."  A  sixth  suggestion 
is  that  by  voluntary  agreement  between  the  press  and  the  bar,  a  code 
of  ethics  governing  publications  should  be  adopted.  That  was  mentioned 
this  morning.  It  was  tried  under  the  presidency  of  Mr.  Newton  D. 
Baker  in  about  1936.  Mr.  Baker  died  before  there  obtained  any  rules, 
and  there  have  been  no  serious  negotiations  since,  and  whether  it  will 
work  or  not,  I  do  not  know. 

Let  me  now  come  to  more  practicable  routes  from  which,  I  hope, 
tangible  results  can  be  obtained. 

The  first  suggestion  is  the  elimination  of  the  procedural  element 
which  has  inspired  fear  and  hostility  in  the  press;  namely,  summary 
contempt  proceedings.  Such  proceedings  have  traditionally  been  insti- 
tuted and  conducted  by  an  angry  judge,  a  judge  made  angry  by  the 
conduct  of  the  very  person  whom  he  is  to  try. 

And  the  device  I  suggest  is  not  fanciful.  It  has  been  tried  in  Mary- 
land; it  has  been  in  effect  for  several  years;  and  it  has  worked.  By  the 
laws  of  1941  it  was  provided  that  when  a  judge  cited  a  defendant  for 
indirect  contempt,  he  shall  transfer  the  case  to  another  judge  to  be 
heard,  not  by  summary  proceedings,  but  upon  full  pleading  and  trial. 
I  have  on  several  occasions  tried  such  cases,  and  believe  that  the  system 
is  fair.    The  judgment  of  the  trial  court  is  subject  to  appeal. 

The  Maryland  statute  does  not,  however,  provide  for  trial  by  jury. 
All  other  offenses  are  or  may  be  tried  before  a  jury.  Why  not  this  one? 
Various  statutes,  rules  of  court,  and  decisions  now  prohibit  conduct 
of  various  kinds,  specifically  conduct  which  presents  a  clear  and  present 
danger  to  the  administration  of  justice — the  spiriting  away  of  a  witness, 
the  falsifying  of  testimony,  the  subornation  of  perjury.  If  the  question 
of  the  guilt  were  submitted  to  a  jury  as  in  every  other  case,  all  of  the 
safeguards  which  have  been  built  in  the  criminal  law  would  be  avail- 
able.   Prejudice  against  the  accused  himself  would  play  no  part. 

Such  a  trial  would  be  in  accord  with  the  principle  long  ago  stated 
by  Mr.  Justice  Roberts  in  Associated  Press  v  The  National  Labor  Rela- 
tions Board,  1937,  that  a  publisher  has  no  special  privileges,  although 
he  has  all  the  rights  of  other  citizens. 

To  agree  upon  a  statute  and  get  it  passed  is  a  time  -  consuming 
process.  Other  measures  of  a  practicable  character  can  be  taken  by 
the  courts  themselves.  One  of  them  is  discipline  of  the  bar.  Both 
prosecutors  and  defense  attorneys  are  officers  of  the  court  and  can 
be  bound  by  rules  of  conduct  with  reference  to  cases  in  which  they 
appear.  No  constitutional  considerations  enter  into  the  matter.  Freedom 
of  the  press  has  no  relevance  to  them.     A  rule  of  court  prohibiting 
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attorneys  from  issuing  statements  to  the  press,  regarding  pending  cases, 
would,  I  believe,  be  valid.    It  would  also  be  in  large  measure  effective. 

If  ambitious  prosecuting  attorneys  are  anxious  to  make  a  showing 
before  the  public,  they  are  also  sensitive  to  criticisms  by  the  press. 
I  can  cite  an  example: 

In  Grammer  vs.  The  State,  1953,  —  that  is  the  Grammer  puddle 
murder  case  —  after  the  arrest  of  the  accused,  and  before  trial,  the 
prosecuting  attorney  took  part  in  a  television  show  in  which  the 
announcer  introduced  him,  certain  assistants,  and  two  policemen  as 
"this  team  which  has  been  responsible  for  bringing  a  conclusion  to  this 
case,  that  is,  conclusion  before  pre-trial  ..."  The  Court  of  Appeals 
of  Maryland  said:  "There  was  a  manifest  impropriety  for  the  States 
Attorneys  to  appear  on  the  television  program.  .  .  .  Officials  of  the  State 
should  not  announce,  or  sanction  the  announcement,  that  an  accused 
has  confessed  or  that  he  has  made  a  statement  ..." 

If  the  conduct  of  the  prosecuting  attorney  was  an  impropriety,  he 
was  clearly  subject  to  discipline  by  the  court.  No  punishment  was 
imposed  in  that  case,  but  the  reprimand  has  been  enough  to  prevent 
any  prosecuting  attorney  in  the  State  from  making  a  similar  announce- 
ment, as  far  as  I  know,  during  the  last  nine  years. 

Another  practical  means  of  improvement  open  to  the  trial  judge 
without  further  legislation  is  the  control  of  the  police.  Police  are  prob- 
ably the  most  prolific  source  of  bias  in  the  nation,  prejudicial  to  an 
accused.  If  the  source  of  the  evil  is  dried  up,  the  evil  is  to  that  extent 
eliminated.  Police  are  not  protected  by  any  constitutional  provisions, 
absolute  or  otherwise,  giving  them  the  right  to  issue  formal  statements 
or  "leaking"  information.  The  same  ban  on  dissemination  of  obstructive 
matter  applies  to  them  as  to  attorneys. 

Police  are  tempted  by  friendship,  hopes  of  advancement,  and  other 
considerations  to  make  accusations  and  give  information  prejudicial  to 
the  accused. 

An  experience  in  Baltimore  with  a  Captain  of  Police  parallels  that 
just  related  regarding  the  prosecuting  attorney.  The  Captain  had 
obtained  a  statement  from  an  accused  and  had  issued  it  to  the  press, 
which  published  it.  Both  the  newspaper  and  the  Captain  were  cited 
for  contempt.  At  it  happened  the  case  was  largely  the  result  of  a  mis- 
take, and  both  were  acquitted.  But  the  lesson  was  not  lost  upon  the 
Police  Department. 

Control  over  both  attorneys  and  police  seem  to  me  little  beyond 
question.  It  also  gets  close  to  the  heart  of  the  matter,  the  source  of 
much  of  the  evil.  It  is  an  answer  also  to  a  contention  of  the  newspapers 
which  has  much  force.  If,  they  say,  the  public  prosecutor  issues  a 
statement,  why  cannot  we  publish  it?  The  practical  answer  is  to  prevent 
the  prosecutor  and  the  police  force  from  doing  what  is  clearly  imprudent. 

A  final  point  with  respect  to  the  power  of  the  courts  has  to  do  with 
a  basic  point  of  law  which  has  not,  I  believe,  been  decided  by  the 
Supreme  Court.  All  of  the  cases  so  far  —  Pennekamp,  Bridges,  Craig, 
and  Baltimore  Radio  Show — have  been  cases  without  juries.  The  courts 
have  emphasized  again  and  again  that  judges  should  be  men  of  more 
than  ordinary  firmness  of  character.     The  implication  is  that  jurymen 
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may  not  be  expected  to  have  such  firmness,  and  may  be  subject  to  a  far 
greater  extent  than  judges  to  improper  or  irrelevant  influences. 

The  way  is  thus  open  for  a  broader  interpretation  of  the  phrase 
"clear  and  present  danger"  in  jury  cases  than  in  nonjury  cases.  What 
may  not  constitute  danger  to  a  judge  with  firm  character  may  well 
constitute  danger  to  a  weak-kneed  and  gullible  jury.  The  words  used 
need  not  be  so  strong.  It  is  just  a  simple  fact  that  juries  are  probably 
more  easily  led,  or  misled,  than  judges. 

If  this  observation  can  be  translated  into  law  by  way  of  constitutional 
construction,  much  good  can  be  done.  Freedom  of  the  press  is,  of 
course,  vital  to  our  liberties.  But  I  do  not  grant  that  reading  so-called 
news  about  a  man  on  trial  a  few  days  or  weeks  before  it  may  legitimately 
be  published  is  vital  to  our  liberties.  Preventing  such  reading  may  be 
vital  in  both  the  figurative  and  the  literal  senses  to  the  accused.  Remem- 
ber that  the  defendants  in  both  the  Grammer  case  and  the  Baltimore 
Radio  Show  case  were  executed. 

Where,  then,  do  I  conclude?    I  conclude  with  these  thoughts: 

1.  The  constitutional  rights  to  freedom  of  the  press  and  to  fair  trial 
are  both  fundamental.  In  practice  they  are  sometimes  in  conflict  with 
each  other. 

2.  Neither  these  rights,  nor  any  other  rights  that  I  can  think  of,  are 
"absolute."  Every  right,  even  the  right  to  live,  is  qualified  in  some 
respect. 

3.  The  conflicts  between  constitutional  rights  are  no  new  thing,  and 
are  not  unusual,  in  our  law. 

4.  In  the  case  of  Free  Press  vs.  Fair  Trial,  as  regards  publications 
which  do,  or  tend  to  obstruct  justice,  or  present  a  clear  and  present 
danger  of  obstructing  justice,  the  good  to  be  gained  by  Free  Press  is 
trivial,  being  merely  the  satisfaction  of  curiosity  slightly  sooner  than 
it  will  be  satisfied  in  any  event.    The  evil  is  the  perpetration  of  injustice. 

5.  A  number  of  partial  and  effective  methods  are  immediately  avail- 
able to  lessen  in  some  degree  the  evil  of  trial  by  newspaper.  They  are 
delay  of  trial,  change  of  venue,  use  of  Voir  Dire,  careful  and  emphatic 
instructions  to  the  jury. 

6.  A  number  of  more  effective  methods  are  available  without  involv- 
ing constitutional  questions  or  conflicts  to  reduce  the  amount  of  the  evil. 
They  are  control  of  prosecuting  and  defending  attorneys  and  police 
by  the  court  under  powers  which  it  now  possesses.  They  can  be  used 
by  determined  and  courageous  judges. 

7.  Much  misunderstanding  and  unnecessary  fear  about  the  press  can 
be  eliminated  by  eliminating  summary  proceedings  for  contempt  and 
substituting  trials  before  different  judges  or  by  a  jury. 

8.  The  most  effective  immediate  step  would  be  to  broaden  or  "lib- 
eralize" the  application  of  the  clear  and  present  danger  rule  in  cases 
involving  juries  to  fit  the  realities  of  the  case,  in  that  juries  are  prob- 
ably more  vulnerable  to  emotion,  prejudice  and  other  improper  in- 
fluences than  judges. 

9.  Finally  and  fundamentally,  the  true  and  final  solutian  is  the  edu- 
cation of  the  public  as  a  whole,  including  judges,  juries,  newspapermen. 
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public  officials,  lawyers,  legislators,  and  ordinary  citizens,  to  create  a 
climate  of  opinion  in  which  the  trial  of  cases  in  court  is  protected  to 
do  justice  and  in  which  outside  influences  either  obstructing,  tending 
to  obstruct,  or  creating  clear  and  present  danger  of  obstructing  justice, 
will  not  be  tolerated. 


Judge  Niles  was  followed  by  Judge  Bernard  S.  Meyer  of  the 
Supreme  Court  of  New  York  on  the  question: 

"ARE  ADDITIONAL  REMEDIES  NEEDED  IN  THE  UNITED 

STATES  TO  IMPLEMENT  THE  CONSTITUTIONAL 

GUARANTEE  OF  FAIR  TRIAL?" 

Judge  Meyer  began  his  discussion 

"The  answer  that  I  will  develop  to  the  question  posed  as  my  topic  is  a 
resounding  "Yes".  It  goes  beyond  what  Judge  Niles  has  proposed.  It  will 
take  the  form  of  the  suggestion  of  a  statute,  and  I  will  try  to  develop  for 
you  the  form  that  I  think  that  statute  should  take.  In  doing  so  it  will  be 
necessary  for  me  to  cover  a  little  bit  of  the  same  ground  that  Judge  Niles 
has  covered.  You  will  find  that  in  many  respects  we  have  reached  the  same 
conclusions.  This  is  only  partly  due  to  the  fact  that  he  and  I  both  come 
from  Baltimore,  and  that  he  was,  as  he  Hkes  to  put  it,  my  admiralty  pro- 
fessor. 

"In  the  fair  trial-free  press  dialogue  between  the  professions  of  journal- 
ism and  the  law,  the  earliest  speech  I  have  found  was  made  in  1892,  and 
was  a  plea  for  self  control  by  the  press.  The  latest  exchange  between  the 
professions  of  which  I  have  knowledge  is  a  May,  1962,  Seminar  held  at 
Northwestern  University.  The  participants  were  unable  to  agree  on  any 
definite  plan,  not  even  one  caUing  for  scientific  research  concerning  what 
news  reporting  actually  was  prejudicial.  In  the  intervening  years,  efforts 
of  a  Joint  Committee  of  the  American  Bar  Association,  the  American  News- 
paper Pubhshers  Association,  and  the  American  Society  of  Newspaper 
Editors,  in  1937,  and  of  a  New  York  County  Lawyers  Association  Com- 
mittee in  1953,  failed  to  produce  a  code  or  other  form  of  agreement  accept- 
able to  both  sides.  While  there  have  been  a  few  instances  recently  in 
which  newspapers  restricted  a  publication  during  trial  at  the  request  of  the 
United  States  Attorney,  it  is  fair  to  conclude,  after  70  years,  that  voluntary 
restraint  will  not  be  practiced  by  either  side." 

Judge  Meyer  then  discussed  at  length  the  varied  aspects  of  the 
problem,  suggested  the  need  of  a  statute  specifying  what  matter 
should  not  be  published  and  for  how  long,  and  proposed  "a  re- 
search project  .  .  .  stafiFed  by  persons  knowledgeable  in  the  law, 
joumahsm  and  sociology,  to  gather  —  scientific  data  concerning 
prejudice"  and  "to  draft  proposed  legislation." 
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THE  LAW  OF  MASSACHUSETTS  AND  THE  CASE  OF 
COM.  V.  CREHAN 

With  the  discussions  of  the  trial  judges  Conference  before  them, 
the  Supreme  Judicial  Court  of  Massachusetts  handed  down  the 
latest  Massachusetts  opinion  in  Com.  V.  Crehan  on  March  23,  1963. 
After  quoting  the  newspaper  articles  which  had  appeared  before 
the  trial,  the  court  ordered  a  new  trial  for  the  dominant  reasons 
quoted  below  indicating  the  law  of  Massachusetts  as  to  the  be- 
havior of  newspapers,  their  editors  and  reporters,  the  law  enforce- 
ment o£Bcers,  the  poHce  and  the  courts  themselves  in  the  exercise 
of  their  necessary  discretion  in  deahng  with  the  varied  circum- 
stances which  come  before  them  for  action. 

As  the  report  on  this  subject  is  not  merely  an  advisory  report 
requested  by  the  legislature  relative  to  a  proposed  bill,  but  for  the 
information  of  the  pubhc  and  especially  every  person  connected 
with  newspapers  and  every  public  official  connected  with  the 
administration  of  the  criminal  law,  we  quote  here  with  special 
emphasis,  a  more  concentrated  statement  indicating  the  balanced 
governing  principles  applicable  in  weighing  the  facts  between  the 
constitutional  right  of  a  free  press  and  the  still  more  dominant 
right  of  the  defendant,  and  the  duty  of  the  court,  to  secure  a  fair 
trial  in  the  interest  of  justice. 

DOMINANT  WORDS  IN  THE  OPINION 
IN  COM.  V.  CREHAN 

"The  articles  of  November  7  directly  interfered  with  the  judicial 
process.  As  their  contents  disclosed  and  as  should  have  been  plain 
to  the  writers  and  all  concerned  —  the  articles  —  were  a  'threat' 
or  menace  to  the  integrity  of  the  (jury)  trial  —  no  right  of  free 
speech  and  freedom  of  the  press  supported  this  conduct  —  there 
was  no  basis  for  relying  on  the  mistaken  concept  of  a  right  to  print 
everything  that  is  said  in  open  court,  —  "Judgments  in  contempt 
have  been  upheld  for  pubHshing  articles  having  such  effect  even 
though  there  was  no  intent  to  pervert  the  course  of  justice'  and  no 
violation  of  a  judicial  instruction.  Telegram  Newspaper  Co.  v. 
Commonwealth,  172  Mass.  294,  299-300,  52  N.  E.  445,  44  L.  R.  A. 
159,  Globe  Newspaper  Co.  v.  Commonwealth,  188  Mass.  449,  453- 
454,  76  N.  E.  682.  See  Woodbury  v.  Commonwealth,  295  Mass. 
316,  319,  3  N.  E.  2d.  779." 
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STOPPING  THE  ADMINISTRATION  OF  JUSTICE 

The  words  quoted  deserve  thoughtful  reading,  but  that  is  not  all. 
As  demonstrated  by  the  Crehan  case,  the  behavior  of  the  news- 
papers caused  a  mistrial  so  that  the  time  of  the  court  and  public 
expense  of  the  whole  trial  was  wasted  and  the  administration  of 
justice  was  stopped.  It  must  be  obvious  to  all,  including  laymen, 
that  the  right  to  freedom  of  the  press  does  not  include  a  right  to 
cause  such  results.  When  Daniel  Webster  said  "Justice  is  the 
great  interest  of  man  on  earth"  he  did  not  say  it  was  subordinate 
to  a  free  press  which  can  and  does  degenerate  into  unfair  license. 


H.  441  -  AN  ACT  RELATIVE  TO  RELEASING  FROM 
CUSTODY  CERTAIN  PERSONS  ARRESTED  FOR  OPERATING 

A  MOTOR  VEHICLE  UNDER  THE  INFLUENCE  OF 

INTOXICATING  LIQUOR  FOUND  NOT  TO  BE  UNDER  THE 

INFLUENCE  OF  INTOXICATING  LIQUOR  AFTER  HAVING 

SUBMITTED  TO  CERTAIN  CHEMICAL  TESTS. 

(Referred  by  Resolves,  Chapter  4) 

1  Chapter  90  of  the  General  Laws  is  hereby  amended  by  strik- 

2  ing   out   section  21,    as  most   recently   amended   by   section    1    of 

3  chapter  394  of  the  acts  of   1962,  and  inserting  in  place  thereof 

4  the  following  section:— 

5  Section  21.     Any  officer  authorized  to  make  arrests  may  arrest 

6  without  warrant  and  keep  in  custody  for  not  more  than  twenty- 

7  four    hours,    unless    Sunday    intervenes,    any    person    operating    a 

8  motor  vehicle  on  any  way  who  does  not  have  in  his  possession  a 

9  license   to   operate   motor   vehicles   granted   to   him   by  the  regis- 

10  trar,    and   who   violates    any    statute,    by-law,    ordinance    or    regu- 

11  lation    relating    to    the    operation    or    control    of    motor    vehicles; 

12  and  any  officer  authorized  to  make  arrests,  provided  such  officer 

13  is  in  imiform   or   displaying  his   badge  of  office  conspicuously   on 

14  his    outer    coat    or    garment,    may    arrest    without    warrant    any 

15  person,  regardless  of  whether  or  not  such  person  has  in  his  pos- 

16  session   a   license   to   operate   motor   vehicles  issued  by   the   regis- 

17  trar,  if  such  person  upon  any  way  or  in  any  place  to  which  the 

18  public  has  the  right  of  access,  operates  a  motor  vehicle  after  his 

19  hcense  or  right  to  operate  motor  vehicles  in  this  state  has  been 

20  suspended    or    revoked    by    the   registrar,    or    whoever    upon    any 

21  way  or  place  to  which  the  public  has  the  right  of  access  operates 

22  a  motor  vehicle  while  under  the  influence   of  intoxicating  liquor 

23  or  narcotic  drugs,  as  defined  in  section  one  himdred  and  ninety- 

24  seven  of  chapter  ninety-four,  or  whoever,  being  the  operator 
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25  of  a  motor  vehicle  upon  such  way  or  place  to  which  the 

26  public  has  the  right  of  access,  is  involved  in  an  accident, 

27  and   who,   in   the  opinion  of   such  officer,   was   under   the 

28  influence  of  intoxicating  liquor  while  so  operating,  or  who- 

29  ever   uses   a  motor   vehicle   without   authority  knowing   that  such 

30  use   is  unauthorized,   or  any   person   who,   while   operating   or  in 

31  charge  of  a  motor  vehicle,  shall  refuse,  when  requested  by  such 

32  pohce   officer,    to   give   his   name   and   address   or  the   name  and 

33  address  of  the  owner  of  such  motor  vehicle,  or  who  shall  refuse 

34  on  demand   of  such  police  officer,  to  produce  his   license  to   op- 

35  erate   such   vehicle   or  the   certificate   of  registration   for  such   ve- 

36  hide    for    examination    by    such    ofiicer;    and    at    or    before    the 

37  expiration   of   said   period  of   time   such   person   shall   be   brought 

38  before    a    magistrate    and    proceeded    against    according    to    law. 

39  An    investigator    or    examiner    appointed    under    section    twenty- 

40  nine,  may  arrest  without  warrant,  keep  in  custody  for  like  period, 

41  bring   before    a   magistrate    and   proceed    against   in    hke    manner, 

42  any  person  operating  a   motor  vehicle  while   under  the  influence 

43  of  intoxicating  liquor  or  narcotic  drugs,  as  defined  in  section  one 

44  hundred   and   ninety-seven   of   chapter   ninety-four,   irrespective   of 

45  his  possession  of  such  a  license.      Any  person   so  arrested   for 

46  operating   a    motor   vehicle   while    under    the    influence    of 

47  intoxicating   liquor   and   who   submits   to   a    chemical    test 

48  of  his  blood  or  analysis  of  his  breath,  as  provided  in  sec- 

49  tion  twenty-four,  and  who  is  founds  after  such  test  or 
SO-analysist — not  to  be — under  the  influence  of  intoxicating 
51  liquor,  shall  be  released  from  cUstody,  and  no  criminal 
52 -complaint  shall  issue^- 

We  recommend  this  bill  with  an  amendment  striking  out  the 
following  words  in  lines  49  to  52  as  indicated  above: 

"and  who  is  found  after  such  test  or  analysis,  not  to  be  under 
the  influence  of  intoxicating  liquor,  shall  be  released  from  cus- 
tody, and  no  criminal  complaint  shall  issue," 

and  substitute  the  words 

"and  if  the  evidence  indicates  that  such  percentage  was  5/100 
or  less  according  to  the  tests  or  analysis,  such  defendant  shall  be 
released  from  custody  forthwith." 

The  reason  for  this  change  is  that  the  substituted  language  is 
more  accurate  and  fits  the  situation  better;  it  is  more  exphcit;  it  pro- 
vides for  the  immediate  release  of  the  defendant  if  the  test  under 
chapter  340  of  1961  indicates  that  he  is  presumptively  sober  be- 
cause of  the  specifically  low  alcoholic  content  of  his  blood  —  .05. 
Yet  because  it  is  presumptive  only  it  does  not  prevent  the  issuance 
of  a  complaint.  A  person  could  be  "found"  to  be  under  the  in- 
fluence even  at  .05  as  hquor  aflPects  people  differently. 
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DRAFT  REPORT  ON  SENATE  278  FOR  LIMITED 

DISCOVERY  BY  DEPOSITION  OF  PARTIES  BEFORE 

TRIAL  IN  THE  SUPERIOR  COURT 

(Referred  by  Resolve  Chapter  27) 

1  Chapter  two   hundred   and  thirty-one   of  the  General   Laws   is 

2  hereby    amended   by    inserting    after    section    sixty-eight    the    fol- 

3  lowing  section  sixty-eight  A: 

4  Sub-Section   1.      Any   party   in   the   Superior   Court,   after   the 

5  entry   of  a   writ   or  the   filing   of   a   bill   or  petition,   where  the 

6  matter    in    controversy    exceeds    the    sum    or    value    of    $10,000 

7  (Ten    thousand    dollars),    exclusive    of    interest    or    costs,    may 

8  examine  orally  any  other  pai-ty,   in  the   city  or  town  within  the 

9  Commonwealth   of  the   residence   or   usual   place   of   business    of 

10  the  party  to  be  examined,  for  the  discovery  of  facts  and  docu- 

11  ments  admissible  in  evidence  at  the  trial  of  the  case.     The  word 

12  "party"  in  this  act  shall  be  deemed  to  include  parties  interven- 

13  ing  or  otherwise   admitted  after  the  beginning  of  a  suit.      Such 

14  examination   may  be  used   at  the   trial  by  the  party  taking  the 

15  same   or  by   any  other  party   on  paying  the  cost   of  taking   the 

16  same   unless   the   party   examined   is   present   at   the   trial   of  the 

17  case.     Nothing  herein  shall  be  held  to  prevent  the  use  of  such 

18  examination    as    a    declaration    or    admission    of    a   party,    if   ma- 

19  terial,    whether    or    not    the    party    examined    is    present    at    the 

20  trial,   or  the   use   of  such   examination   in   connection   with  cross- 

21  examination    of    such    party.        Sections    sixty-five,    sixty-six    and 

22  sixty-seven  of  chapter  two  hundred  and  thirty-one   of  the   Gen- 

23  eral  Laws   shall  apply  under  this  act. 

24  Sub-Section    2.       In    order    to    make    such    examination    any 

25  party   may    apply   to   a   justice   of   the   peace    or  notary   public, 

26  who   shall   issue  a   notice   to   the  party  to   be   examined   and   all 

27  other    parties    to    appear    before    said    justice    or    notary    at    the 

28  time   and    place    appointed    for   such    examination.       An   attested 

29  copy    of    such    notice    shall   be    sent    by    registered    mail    to    the 

30  party   to    be    examined   and   to    all   attorneys    of   record   of   said 

31  party   and    of   all    other   parties,    not   less    than   ten    days    before 

32  the  date  set  for  the  examination  so  that  they  may  attend. 

33  Sub-Section   3.      The   party   examined   shall   be    sworn    or   af- 

34  firmed,  and  his  examination  shall  be  taken  in  the  same  manner 

35  and  subject  to  the  same  rules  as  if  taken  before  a  court.      The 

36  court    shall    at    all    times    have    full    control    of    the    examination 

37  and    may    impose    reasonable    conditions    as    to    its    conduct    and 

38  scope. 

39  Sub-Section    4.       The    party   requesting   the    examination    shall 

40  be  allowed  first  to  examine  on  all  points  materials  to  the  cause 

41  in   which    the    examination   is    made.       The    party    examined    or 

42  his    attorney    may    then    examine    in    like    manner,    after    which 

43  any  party  may  examine  further. 
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44  Sub-Section  5.      The   examination  shall  be  taken  by  a  stenog- 

45  rapher   appointed    by    the    justice    or    notary    on   the    request    of 

46  either  party   at  his   expense.      Said  stenographer  shall  be  sworn 

47  by   the   justice   or   notary   to   transcribe   faithfully   the   testimony, 

48  and   his    transcript    shall    be    certified    by   the    justice    or    notary, 

49  In  case  such  request  is  not  made  the   deposition  shall  be  writ- 

50  ten    by    the    justice,    notary    or    commissioner    or   by    a    disinter- 

51  ested    person,    in   the   presence    and   under   the   direction   of   the 

52  justice,     notary     or     commissioner.        The     examination     or     the 

53  stenographer's    transcript    thereof    shall    be    carefully    read    to    or 

54  by  the  party  examined  and  then  subscribed  by  him. 

55  Sub-Section    6.      The    examination   shall   be   delivered    by   the 

56  justice,    notary   or  commissioner   to   the   court,    before   which   the 

57  cause   is  pending,   or  shall  be   enclosed  and  sealed   by  him   and 

58  directed    to    it,    and    shall    remain    sealed    until    opened    by    it. 

59  Copies    of   the    deposition,    however,    may    be   furnished    by    the 

60  justice,  notary  or  commissioner  to  any  party. 

61  Sub  Section   7.      Nothing  in   this   act   contained   shall  prevent 

62  either   party   calling   and   examining  verbally   at   the  trial   of  the 

63  action   any   party  in  the   same   manner   as   though  his   testimony 

64  had  not  been  taken  in  writing. 

65  Sub-Section    8.       If    a    party    after    due    notice    fails    without 

66  reasonable   cause   to    attend   and   submit   himself   to   examination 

67  under  this  act,  the  court  may  make  and  enter  such  order,  judg- 

68  ment  or  decree  as  justice  requires. 

69  Sub-Section   9.      No    one   without    leave    of   court   shall    both 

70  examine  any   other  party   orally   under   this   act   and   interrogate 

71  him  in   writing  under  General  Laws,   chapter  two  hundred  and 

72  thirty-one,     sections     sixty-one     to     sixty-seven,     and     no     party 

73  shall  be   required  to   attend   and  submit  himself  to  examination 

74  more  than  once  in  the  same  case  except  by  order  of  the  court. 

75  Sub-Section  10.      A  party  in   the   Superior   Court  may  exam- 

76  ine   orally   an   agent,   servant   or  employee   of   an   adverse  party 

77  in   the    same    manner    and    under    the    same    conditions    as    pro- 

78  vided  for  the   examination  of  a  party  in  the  foregoing  sub-sec- 

79  tions.      The   examination  of  no  more  than  one  such  agent,   ser- 

80  vant   or   employee   may  be   taken   in   any   case   except   by   order 

81  of  court.      A  person  subject   to  examination  imder  this   sub-sec- 

82  tion  may  be   summoned   and  compelled  to   testify   in  like   man- 

83  ner  and  under  the  same  penalties  as  are  provided  for  a  witness 

84  before  the  court. 

We  recommend  the  bill  with  the  omission  of  the  second  sentence 
of  subsection  3  in  lines  35  to  38  and  the  substitution  of  the  follow- 
ing sentence  suggested  by  the  petitioner. 

"After  notice  is  served  for  taking  a  deposition  by  oral  examination, 
upon  motion  seasonably  made  by  any  party  or  by  the  person  to  be 
examined  and  upon  notice  and  for  good  cause  showoi,  the  court  in  which 
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the  action  is  pending  may  make  an  order  that  the  deposition  shall  not 
be  taken,  or  that  it  may  be  taken  only  at  some  designated  place  other 
than  that  stated  in  the  notice,  or  that  it  may  be  taken  only  on  written 
interrogatories,  or  that  certain  matters  shall  not  be  inquiied  into,  or  that 
the  scope  of  the  examination  shall  be  limited  to  certain  matters,  or  that 
the  examination  shall  be  held  with  no  one  present  except  the  parties 
to  the  action  and  their  officers  or  counsel,  or  that  after  being  sealed  the 
deposition  shall  be  opened  only  by  order  of  the  court,  or  that  secret 
processes,  developments,  or  research  need  not  be  disclosed,  or  that  the 
parties  shall  simultaneously  file  specified  documents  or  information  en- 
closed in  sealed  envelopes  to  be  opened  as  directed  by  the  court;  or 
the  court  may  make  any  other  order  which  justice  requires  to  protect  the 
party   or  witness   from   annoyance,   embarrassment,   or  oppression." 

The  bill  is  similar  to  a  bill  suggested  by  the  Judicature  Commis- 
sion in  its  final  report  in  1920  and  repeatedly  renewed  by  the 
Judicial  Council. 


H.  971  -  RELATIVE  TO  RESIDENCE  REQUIREMENTS  IN 

DIVORCE  PROCEEDINGS  WHEN  THE  CAUSE  OCCURRED 

WITHIN  THE  COMMONWEALTH. 

(Referred  by  Resolves,  Chapter  5) 

1  Chapter    208    of    the    General    Laws    is    hereby    amended    by 

2  striking  out  section  5,  as   appearing  in  the  Tercentenary  Edition, 

3  and  inserting  in  place  thereof  the  following  section:  — 

4  Section  5.     If  the  libellant  has  lived  in  this  commonwealth  for 

5  five  years  last  preceding  the  fihng  of  the  Hbel,  or  if  both  parties 

6  were    inhabitants    of    this    commonwealth    at    the    time    of    their 

7  marriage    and    the   Ubellant   has    hved    in   this    commonwealth    for 

8  three  years  last  preceding  such  fihng,  if  the  cause  occurred  with- 

9  out   the    commonwealth,    or    if   the   libellant   is    a   resident   of   the 

10  commonwealth  at  the  time  of  the  fifing  of  the  libel  and  the  cause 

11  occurred   within    the    commonwealth,    a   divorce   may    be    decreed 

12  for  any  cause  allowed  by  law,  unless  it  appears  that  the  libellant 

13  has   removed  into   this  commonwealth  for  the  purpose  of  obtain- 

14  ing  a  divorce. 

We  recommend  this  bill. 

Section  5  of  Chapter  208  now  provides,  requires  3  years  resi- 
dence by  the  libellant  whether  the  cause  occurred  in  this  Common- 
wealth "or  elsewhere".  The  bill,  by  lines  7  to  11  eliminates  the 
requirement  of  three  years  residence  "if  the  libellant  is  a  resident 
—  at  the  time  of  the  filing  of  the  Hbel,  and  the  cause  occurred  with- 
in the  Commonwealth". 
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The  Council  sees  no  objection  to  this  hmited  change  where 
both  the  "residence'  and  the  "cause"  are  within  the  jurisdiction 
subject  to  the  present  restriction  retained  in  lines  12-14  when  the 
libeUant  comes  here  "for  the  purpose  of  obtaining  a  divorce." 


H.  2732  -  TO  EXTEND  TIME  FOR  FILING  PETITION  TO 

VACATE  JUDGMENT  AND  PERMIT  SERVICE 

BY  PUBLIC  ACTION. 

(Referred  by  Resolves,  Chapter  10)  .  . 

1  Section  1.       Chapter    250    of    the    General   Laws    is    hereby 

2  amended   by   striking   out   section    15,   as    appearing  in   the   Ter- 

3  centenary   Edition,   and   inserting   in   place   thereof   the  following 

4  section:— 

5  Section   15.      If  a  final  judgment  has  been  entered   and  the 

6  execution  has  not  been  satisfied  in  whole  or  in  part,  either  party, 

7  or  any   one   or  more   of   several   plaintiflFs    or   defendants,    within 

8  two  years  thereafter  may  file  in  the  court  in  which   said  judg- 

9  ment    was    rendered    a    petition   to    vacate    it.      In    the    supreme 

10  judicial  or  the   superior  court,  the  petition  shall  be  filed  in  the 

11  county  where  the  judgment  was   entered.      If  the  respondent  is 

12  not  available   for   personal  service,   service   may   be   obtained   by 

13  publication  as  ordered  by  the  court. 

1  Section  2.     This  act  shall  apply  to  all  cases  where  the  ex- 

2  ecution    was    issued    after    January    first,    nineteen    hundred    and 

3  sixty-two. 

We  do  not  recommend  this  bill.  It  would  make  two  changes 
in  the  present  law,  neither  of  which  seems  desirable. 

( 1 )  It  would  extend  the  time  within  which  a  petition  to  vacate 
judgment  may  be  filed  from  one  year  after  judgment  to  two  years 
after  judgment.  The  judgment  is  normally  the  final  step  in  an  action. 
Ordinarily  the  parties  ought  to  be  able  to  rely  upon  it.  The  bill 
would  extend  the  period  of  possible  doubt  from  one  year  to  two 
years.  We  beheve  this  would  do  more  harm  in  a  great  many 
cases  than  any  good  that  might  be  accompHshed  in  the  occasional 
rare  instance. 

(2)  The  other  change  adds  the  last  sentence  expressly  allow- 
ing service  by  publication  —  an  inefficient  method  of  obtaining  ser- 
vice. We  think  the  statute  ought  not  to  invite  such  procedure 
after  judgment. 
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H.  2275  -  RELATIVE  TO  REPORTS  ON  APPEALS  IN 
EQUITY  PROCEEDINGS. 

(Referred  by  Resolves,  Chapter  17) 

1  Section  1.     Section  24  of  chapter  214  of  the  General  Laws,  as 

2  most  recently  amended  by  section   1   of  chapter  365  of  the   acts 

3  of    1947,    is    hereby    further    amended    by    striking    out    the    first 

4  sentence   and   inserting   in    place   thereof   the   following:    —    Upon 

5  an   appeal,   the  testimony   of  witnesses   who   have  been   examined 

6  orally  before  a  justice   of  either  court  or  a  master  appointed  by 

7  such   justice   shall,    at   the   request   of   any   party,    be   reported   to 

8  the  full  court. 

1  Section  2,      The  provisions   of  section   one  of  this   act  shall 

2  apply  to  all  equity  proceedings  now  pending. 

We  do  not  recommend  this  bill.  The  change  from  the  present 
law  is  in  the  requirement  that  the  oral  testimony  given  before  a 
master  "shall  at  the  request  of  any  party,  be  reported  to  the  full 
court."  There  are  aheady  provisions  in  the  rules  of  both  courts  by 
which  evidence  received  by  a  master  may  be  reported  for  the  pur- 
pose of  determining  the  question  of  law  whether  a  finding  was 
warranted  by  the  evidence.  (S.  6  Rule  90;  S.  J.  C.  Rule  35).  To 
require  a  report  of  all  the  evidence  at  the  request  of  any  party,  as 
proposed,  would  cause  great  expense,  would  impose  an  intolerable 
burden  upon  the  full  court,  and  would  in  large  measure  defeat  the 
purpose  of  references  to  masters. 


H.  714  -  RELATIVE  TO  THE  DEFENSE  OF  ACTIONS 

AGAINST  OFFICERS  AND  EMPLOYEES  OF  THE 

COMMONWEALTH. 

(Referred  by  Resolves,  Chapter  22) 

1  Chapter  12  of  the  General  Laws  is  hereby  amended  by  adding 

2  after  section  3D  a  new  section,  to  read  as  follows:  — 

3  Section  3E.      Upon  the  fihng  with  the  attorney  general  of  a 

4  written  request  by  any  oflBcer,  employee  or  agent  of  the  common- 

5  wealth   that   the   attorney   general    defend   him    against   an    action 

6  for  damages  for  bodily  injiuries   or  infections,   physical   or   mental 

7  agony  or  pain,  death  of  any  person,   or  any  damage  to  property 

8  of  another,  by  reason  of  acts  done  by  him  while  acting  in  the  scope 

9  of    his    employment    by   the   commonwealth    as    such    oiEcer,    em- 

10  ployee  or  agent  of  the  commonwealth,  the  attorney  general  shall, 

11  if  after  an  investigation  it  appears  to  him  that  such  oflBcer,   em- 

12  ployee  or  agent  was  at  the  time  the  cause  of  action  arose,  acting 

13  within  the  scope  of  oflficial  duties  or  employment,  take  over  the 
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14  management   and   defense   of  such   action.      The  attorney   general 

15  may  adjust  or  settle  any  such  action  at  any  time  before,   during 

16  or   after  trial,   if  he  finds   after  investigation   that  the   plaintiff  is 

17  entitled  to  damages  from  such  officer,  employee  or  agent,  and  in 

18  such  case  there  shall  be  paid  from   the   state  treasury  for  settle- 

19  ment  in  full  of  such   action  from  such   appropriation  as   may  be 

20  made  by  the  general  comt  for  the  purposes  of  this  section  such 

21  sum  as  the  attorney  general  shall  determine  to  be  just  and  reason- 

22  able  and  as  the  governor  and  council  shall  approve.      If  an  ex- 

23  ecutive  issued  on  a  final  judgment  in  such  an  action  is  presented 

24  to  the  state  treasurer  by  an  ofiBcer  quahfied  to  serve  civil  process 

25  and  if  there  is  also  presented  to  and  on  file  with  said  state  treas- 

26  urer   a   certificate   of   the   attorney   general  certifying   the   said   ex- 

27  ecution  was  issued  on  a  judgment  in  an  action  in  which  he  ap- 

28  peared  for   and   defended   the   defendant  in   accordance   with   the 

29  provisions    of    this    section,    there    shall    be    paid    from    the    state 

30  treasury,  from  the  appropriation  above  referred  to,  the  amount  of 

31  the  execution,  including  costs  and  interest. 

We  do  not  recommend  the  bill. 

Two  somewhat  similar  bills  Hmited  in  scope  to  claims  "arising 
out  of  use  of  or  actions  concerning  hazardous  material  and  sources 
of  ionizing  radiation"  or  "radio-active  material,"  were  referred  to 
us  last  year  and  discussed  in  our  38th  report  (pp.  67-74). 

The  present  bill,  H.  714,  is  not  thus  limited  but  covers  any  action 
against  "any  officer,  employee  or  agent"  and  any  action  "by  reason 
of  acts  done  by  him  while  acting  in  the  scope  of  his  employment 
by  the  Commonwealth,"  (see  Mnes  4-10). 

As  we  pointed  out  in  the  38th  report  (p.  73)  Massachusetts 
"cannot  generally  be  sued  in  tort"  without  a  waiver  by  the  Com- 
monwealth of  the  immunity  of  a  state  from  suits  without  its  consent. 
The  "subject  matter"  of  the  bills,  therefore,  involves  a  broad  finan- 
cial problem. 

As  pointed  out  on  p.  73  of  the  38th  report 

"Section  3B  of  G.  L.,  Chapter  12  provides  that  on  request  the  Attorney 
General  shall  take  over  the  defense  of  an  action  for  operation  of  the 
vehicles  of  the  commonwealth  or  of  the  MetropoUtan  District  Commission, 
if  the  officer  or  employee  consents  to  be  bound  by  any  decision  that  the 
Attorney  General  may  make,  payments  to  be  made  from  such  appropria- 
tions as  may  be  made  for  the  pmposes  of  this  section"  not  exceeding 
$10,000  for  injiuy  or  death  or  $5,000  for  damages  to  property. 

"A  somewhat  similar  provision  is  made  by  Section  3D  for  "officers  or 
employees  of  the  department  of  mental  health,  public  health  or  correction, 
of  the  Soldiers  Home  in  Massachusetts  or  the  Soldiers  Home  in  Holyoke" 
in  actions  for  damages  "for  bodily  injuries  or  infections,  physical  or  mental 
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agony  or  pain,  death  of  any  person  or  any  damages  to  property  of  another 
on  the  hospital  grounds  arising  out  of  the  operation  of  said  department,  etc. 
"These  two  statutes  are  limited  both  in  scope,  in  the  measure  of  damages, 
and  in  the  procedure." 

We  do  not  know  the  exact  number  of  "state  oflBcers,  employees 
and  agents"  but  it  is  very  large  and  is  constantly  increasing.  The 
problem,  therefore  involves  the  waiver  of  state  immunity  from 
claims  by  more  contingent  claimants  against  more  contingent 
people  and  with  more  contingent  pubHc  cost. 

We  Hve  in  a  changing  world  with  enormous  pubhc  cost  for  in- 
creasing demands  for  expensive  undertakings  on  top  of  other  obli- 
gations incurred  in  previous  years  (see  p.  72). 

The  bill  H.  714,  like  the  bills  referred  last  year  applies  to  paid 
pubhc  servants  and  relates  to  claims  or  alleged  claims  arising  from 
radiation  etc.  as  well  as  to  other  unspecified  claims  of  any  kind. 

We  do  not  recommend  the  bill  and  repeat  the  following  closing 
statement  from  last  years  report: 

"All  this  background  of  real  possibilities  seems  involved  in  the  policy 
of  waiving  immunity  from  suit  to  insure  all  paid  o£Bcers,  employees  or 
agents  who  earn  their  living  in  public  work  with  duties  as  other  people 
do  with  duties  in  private  work. 

"The  Council  is  not  equipped  to  do  more  than  call  attention  to  what 
seem  pertinent  aspects  of  the  question  of  poHcy  and  to  suggest  that,  if 
the  proposed  protection  should  be  provided  for  by  statute,  the  damages 
should  be  limited  to  avoid  imposing  unlimited  liability  on  the  impoverished 
taxpaying  survivors  of  an  atomic  emergency  for  the  benefit  of  some  of 
them." 


H.  3374  of  1963  -  AS  TO  UNPAID  VOLUNTEERS  IN 
NUCLEAR  EMERGENCIES 

In  the  38th  report  we  divided  the  subject  into  two  separate  and 
very  different  problems  for  different  reasons  (pp.  70  and  71)  and 
recommended  a  bill  (p.  71)  for  limited  protection  of  unpaid  volun- 
teer specially  qualified  persons  with  character  and  scientific  train- 
ing and  knowledge  known  to  be  available  to  the  Department  when 
needed  without  compensation  if  they  and  their  famihes  can  be 
given  the  assurance  of  some  limited  protection  against  Htigation. 
(see  p.  71). 

The  biU  thus  recommended  was  reported  by  the  Committee  on 
Legal  Affairs,  referred  by  the  House  to  the  Ways  and  Means  Com- 
mittee as  H.  3374  and  then  referred,  by  an  order  of  July  1,  for  study 
by  the  Joint  Ways  and  Means  Committee.  We  still  recommend 
H.  3374  (of  1962)  for  reasons  explained  in  last  years  report. 
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S.  270  -  AN  ACT  INCREASING  THE  DAMAGES 

RECOVERABLE  FOR  DEATH  BY  NEGLIGENCE  BY  A 

COMMON  CARRIER 

(Referred  by  Resolves,  Chapter  28) 

1  Section    2    of   chapter   229   of   the    General   Laws    is    hereby 

2  amended    by    striking    out    the    word    "thirty"    and    inserting    in 

3  place   thereof    the    word:    —    fifty,    —    and    by    striking    out    the 

4  words   "two   years"   and   inserting  in  place  thereof  the   words:— 

5  "five  years". 

We  do  not  recommend  the  bill.  A  similar  bill  was  referred  to 
us  in  1961  to  remove  all  maximum  and  minimum  limitations  in 
tort  actions  for  death. 

The  matter  was  discussed  in  the  37th  Report  of  the  Council 
(pp.  45-47).  It  was  pointed  out  that  there  was  no  common  right 
of  recovery  for  death  and  that  the  right  to  recover  is  "wholly  the 
creature  of  statute"  as  "expressly  recognized  over  and  over  again" 
in  cases  cited.  The  maximum  limit  in  1961  was  then  $20,000  and 
the  limit  was  three  years. 

The  Council  then  continued  "This  question  of  legislative  pohcy 
—  whether  the  present  limits  should  be  removed  —  is  raised  in 
a  time  of  apparently  increasing  claim  mindedness  and  expanding 
accidents  and  injuries  largely  due  to  motor  vehicles  on  the  ground 
or  in  the  air  and  their  effect  on  insurance  problems  and  the 
rising  costs  of  hving.  Under  these  conditions  is  it  wise  to  add 
to  the  constant  movement  for  increased  damages  by  legislation 
as  proposed?  It  would  seem,  perhaps,  more  in  the  pubHc  interest 
to  take  steps  to  reduce  accidents  and  resulting  losses  before  in- 
creasing damages.  Accordingly,  we  do  not  recommend  H.  456 
because  it  involves  a  broader  field  of  study  than  the  Judicial 
Council  is  equipped  to  make." 

By  chapter  306  of  1962  the  legislature  increased  the  maximum 
to  $30,000. 

The  bill  now  referred  to  us  seeks  to  increase  the  minimum 
to  $3,000  and  the  maximum  to  $50,000  and  the  limitation  to  five 
years. 

For  the  same  reason  quoted  above  from  the  37th  Report  we  do 
not  favor  S.  270. 


p.  D.  144  JUDICIAL  COUNCIL  59 

H.  451  -  RELATIVE  TO  THE  RIGHTS  OF  AN  ADOPTED 
CHILD  AS  TO  SUCCESSION  TO  PROPERTY 

(Referred  by  Resolves,  Chapter  36) 

1  Section   7   of   chapter   210    of   the    General   Laws    is    hereby 

2  amended  by  striking  out  the  first  sentence,   as  appearing  in  the 

3  Tercentenary  Edition,   and  inserting  in  place  thereof  the  foUow- 

4  ing  sentence:  —  A  person  adopted  in  accordance  with  this  chap- 

5  ter  shall  take  the  same  share  of  the  property  which  the  adopting 

6  parent  could  dispose  of  by  will  as  he  would  have  taken  if  born 

7  to    such   parent   in    lawful   wedlock   and   he    shall    stand   to   the 

8  kindred   of  such   adopting  parent  in   the   same  position   as   if  so 

9  bom  to  him. 

We  do  not  recommend  the  bill. 

The  inheritance  by  an  adopted  child  from  his  adopting  parent 
is  now  limited  to  "the  legal  descendants  but  to  no  other  of  the 
kindred."  The  proposed  change  by  substituting  the  three  words 
"to  the  kindred,"  in  lines  7  and  8,  would  extend  "the  kindred" 
without  hmit. 

The  adopting  parent  can  provide  by  will  or  otherwise  for  the 
adopted  child,  if  he  wants  to,  but  if  he  does  not  wish  to  do  so  we 
see  no  sufficient  reason  why  his  wishes  should  be  forced  by 
legislation. 


H.  953  -  AN  ACT  TO  PERMIT  IMPLEADER  IN  CIVIL 

CASES 

(Referred  by  Resolves  Chapter  37) 

1  Chapter  231  of  the  General  Laws  is  hereby  amended  by  add- 

2  ing  after  section  4A,  a  new  section  to  be  entitled  section  4B  to 

3  read  as  follows:— 

4  Section  4B.     Before  the  filing  of  his  answer,  or  within  thirty 

5  days  thereafter,  a  defendant,  on  notice  to  plaintiff,  may,  as  third- 

6  party  plaintiff,    enter   a   writ   and   have   served   a   summons    and 

7  third-party  declaration  upon  a  person  not  a  party  to  the  action 

8  who  is  or  may  be  liable  to  him  for  all  or  part  of  the  plaintiff's 

9  claim   against   him.       Subsequent   to   thirty   days    after   filing   his 

10  answer,   the   defendant  may  move  on  notice  to  the  plaintiff  for 

11  leave  so  to  enter  a  writ  and  have  served  a  sxmimons  and  decla- 

12  ration    upon    such    person,    hereinafter    entitled    the    third-party 

13  defendant.      Such  third-party  defendant  shall  make  his   defenses 

14  to  the   third-party  plaintiff's  claim,   and  may  also   assert   against 
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15  the  plaintiflF  any  defenses  which  the  third-party  plaintiflE  has  to 

16  the   plaintiflE's   claim.      The    plaintiff   may   be    amendment   assert 

17  any   claim   against  the   third-party   defendant   arising  out   of   the 

18  transaction  or  occurrence  that  is  the  subject  matter  of  the  plain- 

19  tiff's   claim   against   the   third-party  plaintiff,   and   the   third-party 

20  defendant    thereupon    shall    assert    his    defenses.      A    third-party 

21  defendant   may   proceed   under   this   section   against    any   person 

22  not  a  party  to  the  action  who  is  or  may  be  liable  to  him  for  all 

23  or  part  of  the  claim  made  in  the  action  against  the  third-party 

24  defendant,  and  subsequent  parties  defendant  may,  hkewise,  pro- 

25  ceed  imder  this  section  against  persons  not  parties  to  the  action 

26  who  may  in  turn  be  liable  to  such  subsequent  parties  defendant 

27  for  all  or  part  of  the  claims  made  against  such  subsequent  parties 

28  defendant. 

We  favor  this  bill.  Its  object  is  to  bring  into  the  original 
action  all  related  claims,  thereby  avoiding  a  chain  of  subsequent 
actions.  This  is  in  line  with  the  poHcy  of  the  present  section 
4A  of  the  same  chapter.  Separate  judgments  against  different  par- 
ties in  the  same  action  are  no  longer  a  novelty  and  seem  to  have 
caused  no  difficulty.  We  think  that  the  enactment  of  this  bill 
would  tend  to  reduce  the  number  of  actions  brought  and  to  some 
degree  to  speed  up  trials.  This  proposal  is  similar  to  Proposals 
advocated  in  other  jurisdictions. 


SENATE  120  -  AN  ACT  TO  CLARIFY  THE  EXISTING 

STATUTE  WITH  RESPECT  TO  THE  FILING  OF 

PURCHASE  MONEY  SECURITY  INTERESTS 

(Referred  by  Resolves  Chapter  44) 

1  That  General  Laws,  Chapter  106,  Section  9-302  be  amended 

2  by  adding  to  the  end  of  subsection  (c)  and   (d)  thereof  in  each 

3  instance,  the  following  clause:   "or  for  a  motor  vehicle  required 

4  to  be  hcensed". 

This  is  a  bill  to  amend  the  Commercial  Code  by  extending 
the  requirement  of  fiHng  of  purchase  money  security  payments 
for  the  purchase  of  a  motor  vehicle  for  reasons  stated  by  the 
petition  in  the  following  brief  submitted  by  him  to  the  Council. 

PETITIONER'S  BRIEF  IN  SUPPORT  OF  SENATE  BILL 

No.  120 

This  bill  is  to  amend  G.  L.  Chapter  106,  Section  9-302  by  adding  to 
the  end  of  subsection  (c)  and  (d)  thereof  in  each  instance,  the  following 
clause:  "or  for  a  motor  vehicles  reqmred  to  be  licensed." 
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The  purpose  of  the  Uniform  Commercial  Code  is  to  simplify,  clarify  and 
modernize  the  law  governing  commercial  transactions.  The  above  Chapter 
outlines  certain  exceptions  which  exceptions  include  "Consumer  Goods" 
which  are  described  as  follows:  "Consumer  goods  if  they  are  used  or 
bought  for  use  primarily  for  personal,  family  or  household  purposes." 

A  reading  of  these  sections  indicates  that  a  purchase  money  security 
interest  in  "consumer  goods"  need  not  be  recorded  to  have  priority,  and 
as  a  result,  if  a  businessman  even  in  the  ordinary  coiirse  of  business 
were  to  purchase  such  goods,  he  would  take  such  subject  to  the  said 
interest,  even  though  he  be  a  careful  individual  who  has  laboriously 
investigated  in  search  of  a  filed  security  interest. 

The  vagueness  referred  to  in  the  title  of  this  act  which  requires  clarifica- 
tion relates  in  particular  to  one  consumer  good,  i.e.  motor  vehicles.  As  a 
result  of  the  present  wording  of  the  applicable  sections  of  the  code  it 
would  seem  that  one  who  purchases  a  motor  vehicle  with  an  unrecorded 
security  interest  would  only  take  free  of  the  security  interest  if  the 
original  debtor  had  purchased  the  vehicle  for  business  purposes,  and  on 
the  other  hand  the  same  purchaser  would  take  subject  to  the  security 
interest  if  the  motor  vehicle  was  purchased  by  the  debtor  as  a  "con- 
siuner  good."  It  is  evident,  therefore,  that  to  a  dealer  in  motor  vehicles 
the  purchase  of  an  automobile  is  a  risk,  a  risk  which  can  be  obviated 
by  requiring  filing  for  such  security  interests. 

It  should  be  noted  that  the  Mass.  Uniform  Commercial  code  omits  from 
the  end  of  subsection  1  (c)  and  (d)  as  adopted  by  the  National  Con- 
ference the  clause  which  would  be  inserted  by  amending  this  act. 

The  passage  of  this  amendment  will  protect  the  auto  dealer  or  agency 
and  should  be  given  a  favorable  report. 

Respectfully  submitted, 

G.  F.  DANIELS 

18  Tremont  Street 

Boston 

With  the  exception  of  the  petitioner  no  one  seemed  interested, 
but  at  the  close  of  the  year,  as  the  Council  was  about  to  support 
the  bill  for  the  reasons  stated  in  the  petitioner's  brief,  our  atten- 
tion was  called  to  the  fact  that  a  new  bill  for  a  "uniform  motor 
vehicle  certificate  of  Title  and  Anti-theft  Act"  has  been  filed  as 
S.  161  by  a  credit  union  for  consideration  by  the  1964  session.  We 
make  no  recommendation  as  to  that  bill  as  we  have  not  had  an 
opportunity  to  consider  it,  but  we  suggest  that  the  two  matters  be 
heard  together. 

Since  hearing  of  the  certificate  of  title  bill  we  have  also  heard 
from  persons  who  oppose  S.  120. 
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H.  1461  -  RELATIVE  TO  SERVICE  OF  PROCESS  ON  NON 
RESIDENT  DEFENDANTS  IN  LIBEL  ACTIONS 

(Referred  by  Resolves  Chapter  45) 

1  Chapter  231  of  the  General  Laws  is  hereby  amended  by  adding 

2  after  section  91A  the  following:— 

3  Section  91B.    The  printing  in  any  newspaper  published  within 

4  the   commonwealth    of    Massachusetts    of    any   article   or   material 

5  the  author  of  which  was  at  the  time  not  a  resident  of  Massachu- 

6  setts    shall    be   deemed    equivalent    to    an    appointment    by    such 

7  person   by  the  secretary   of   the   commonwealth,   or  his  successor 

8  in  oflBce,  to  be  his  true  and  lawful  attorney  upon  whom  may  be 

9  served   all  lawful  processes   in   any   action   or   proceeding  against 

10  him,    or    his    executors    or    administrators,    growing    out    of    any 

11  action    for    libel   based    upon    said    article    or    material,    and   the 

12  authorization  by  such  non-resident   defendant  of  the  printing   of 

13  said  article  or  material  in  a  newspaper  published  in  the  common- 

14  wealth  of  Massachusetts  shall  be  a  signification  of  an  agreement 

15  by   such  person   that   any   such   process   against   him,   or  his   ex- 

16  ecutors  or  administrators,   which  is  served  upon  the  secretary  of 

17  the  commonwealth  or  his  successor  in  office  shall  be  of  the  same 

18  force  and  validity  as  if  served  upon  him  personally. 

We  do  not  recommend  the  biU. 

We   consider  it   inadvisable   to   invite   such   procedure   which 
may  involve  unconstitutional  results. 


H.  1687  -  AN  ACT  TO  PREVENT  THE  CIRCUMVENTION 

OF  THE  LAWS  RELATIVE  TO  ATTACHMENT 

OF  WAGES 

(Referred  by  Resolves  Chapter  46) 

1  Chapter  246  of  the  General  Laws   is  amended  by  adding  a 

2  new  section,  20A,  as  follows:— 

3  Section   20A.       No   person    shall    send    out    of   this    common- 

4  wealth    by   assignment,    transfer,    or    in   any   other   manner,    with 

5  or    without    consideration,    or    institute    in    a    foreign    court    any 

6  action   upon,   a   claim   against   a   resident   of   this   commonwealth, 

7  with  the  intent  of  depriving  the  person  subject  to  the  claim   of 

8  the   benefit  of  the   exemptions   and  protections   accorded  by  this 

9  commonwealth  to  wage  earners  whose  wages  are  in  the  hands  of 

10  their  employers,  so  long  as  the  person  subject  to  the  claim  and 

11  the  employer  holding  the  wages  intended  to  be  reached  by  such 
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12  proceedings    are    within    the    jurisdiction    of    the    courts    of    this 

13  commonwealth. 

14  Any  person  who  in  violation  of  this  section  obtains  an  attach- 

15  ment  in  a  foreign  couit  of  wages  of  one  person  in  the  hands  or 

16  possession  of  another,   shall   be   hable  in   contract  to   the   person 

17  subject  to  tlie  claim,  for  the  full  amount  of  the  claim,  with  costs 

18  assessed    or    assessable    by    the    foreign   court,    interest    from    the 

19  date  of  the  attachment,  and  costs,  including  reasonable  attorneys' 

20  fees. 

21  The  sending  out  of  the  commonwealth  by  assignment,  transfer, 

22  or  in  any  other  manner,  of  a  claim  either  with  or  without  con- 

23  sideration,    and   subsequently   obtaining   an    attachment   of   wages 

24  of  any  person  in  the  hands  or  possession  of  his  employer  where 

25  both   the   person   subject   to    the    claim    and   the   person   holding 

26  the   goods,   effects,   or  credits,   are  within  the  jiirisdiction   of  the 

27  courts    of    this    commonwealth,    shall   constitute    prima   facie    evi- 

28  dence  of  intent  to  deprive  the  person  subject  to  the  claim  of  the 

29  benefit  of  the  exemptions  and  protections  accorded  by  this  com- 

30  monwealth. 

We  do  not  recommend  the  bill  as  drawn. 

It  is  a  revised  draft  of  a  bill  referred  to  the  Council  in  1962 
and  there  retained  for  consideration  because  of  constitutional 
doubts  involving  questions  of  "full  faith  and  credit"  as  explained 
in  the  38th  report,  p.  65.  Similar  doubts  having  been  suggested 
in  regard  to  the  revised  bill  1687,  Mr.  Hall  secured  a  carefuUy 
prepared  study  of  its  constitutional  aspects  from  the  Harvard 
Law  School  Students  Research  Bureau,  which  was  circulated  to 
the  Council.  The  Chairman  also  received  a  study  of  the  bill 
from  Mr.  Robert  Hall  which  was  circulated.  It  appeared  that, 
while  the  problems  involved  had  seldom  arisen  in  Massachusetts, 
they  had  in  other  jurisdictions  under  somewhat  similar  statutes. 
Both  studies  considered  the  bill  H.  1687  as  drawn  open  to  con- 
stitutional objection  in  certain  details  but  not  open  to  objection 
if  revised  in  regard  to  these  details.  After  consideration  of  the 
studies  thus  submitted,  the  constitutional  doubts  seemed  to  relate 
to  hues  14  to  17  of  the  bill. 

The  purpose  of  the  bill  to  protect  the  exemption  from  attach- 
ments of  Massachusetts  Wage-earners  from  deliberate  evasion  by 
a  creditor  seems  obviously  sound.  It  was  suggested  that  doubts 
as  to  jurisdiction  can  be  avoided  by  substituting  for  the  words 
"any  person"  in  Hne  14,  the  words  "a  citizen  of  Massachusetts," 
and  that  striking  out  the  word  "full"  in  hne  17  and  also  substi- 
tuting in  line  17  the  words  "the  attachment"  after  the  words 
"amount  of"  will  protect  the  civil  nature  of  the  habiHty  for  viola- 
tion and  avoid  its  being  interpreted  as  a  "penalty." 
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H.  1927  -  RELATIVE  TO  THE  SURRENDER  OF  PRINCIPAL 
BEFORE  DEFAULT  BY  BAIL  IN  CRIMINAL  CASES. 

(Referred  by  Resolves,  Chapter  47) 

1  Section  68  of  chapter  276  of  the  General  Laws,  as  most  re- 

2  cently  amended  by  chapter  356  of  the  acts  of   1962,   is  hereby 

3  amended    by    striking   out   the    second   sentence   and   inserting   in 

4  place  thereof   the   following:    —   They   shall   deliver   to   the   jailer 

5  their  principal,  with  a  certified  copy  of  the  recognizance,  and  he 

6  shall  be   received  and   detained  by  the  jailer,   but  may  again  be 

7  bailed  in  the  same  manner  as  if  committed  for  not  finding  sureties 

8  to  recognize  for  him. 

Prior  to  1962  "a  certified  copy  of  the  recognizance"  was  required. 
By  chapter  356  of  1962  the  requirement  was  struck  out  for  some 
reason  which  we  have  been  unable  to  discover.  The  present  bill,  as 
explained  to  us  by  the  petitioner,  Representative  itaistrong,  was 
filed  for  the  County  Commissioner  and  Sheriffs  Association  to  re- 
store the  requirement  "because  when  a  bondsman  appears  at  a  jail 
to  surrender  a  person  who  has  been  out  on  bail,  the  bondsman  has 
nothing  to  show  that  the  man  in  custody  should  be  legally  returned 
to  jail.  They  feel  that  the  bondsman  should  have  a  certified  copy 
of  the  recognizance  in  order  to  protect  them." 

We  think  they  are  right  and  therefore  recommend  the  bill. 


H.  2269  -  RELATIVE  TO  MAKING  IT  A  CRIME  TO 

DESTROY  OR  INJURE  PERSONAL  PROPERTY 

WILFULLY  OR  MALICIOUSLY 

(Referred  by  Resolves  Chapter  48) 

1  Chapter  266  of  the  General  Laws  is  hereby  amended  by  strik- 

2  ing  out  section  127,   as   appearing  in  the  Tercentenary  Edition, 

3  and  inserting  in  place  thereof  the  following  section:   —  Section 

4  127.     Whoever  destroys  or  injures  the  personal  property  of  an- 

5  other  in  any  manner  or  by  any  means  not  particularly  described 

6  or  mentioned  in  this  chapter  shall,  if  such  destruction  or  injury 

7  is  wilful  or  malicious,  be  punished  by  imprisonment  in  the  state 

8  prison  for  not  more  than  five  years  or  by  a  fine  of  not  more  than 

9  one  thousand  dollars  and  imprisonment  in  jail  for  not  more  than 

10  one   year,   or  if  such   destruction   or   injury   is   wanton,    shall   be 

11  punished  by  a  fine  of  not  more  than  five  hundred  dollars  or  by 

12  imprisonment  for  not  more  than  one  year;   but  if  the  value   of 
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13  the  property   so    destroyed   or  injured   is   not   alleged   to   exceed 

14  fifteen  dollars,  the  punishment  shall  be  a  fine  of  not  more  than 

15  fifteen  dollars  or  imprisonment  for  not  more  than  one  month. 

We  do  not  recommend  this  bill. 

Changing  the  words  "wilful  and  malicious"  to  "wilful  or  malic- 
ious" in  the  offense  of  destruction  of  personal  property  was  dis- 
cussed. It  was  pointed  out  that  the  words,  "wilful,"  "malicious," 
and  "wanton"  had  different  meanings,  that  wilful  was  the  least 
serious  and  that  the  present  clause  in  the  statute  should  be  re- 
tained. 


S.  267  -  PROVIDING  THAT  NEGLIGENCE  OF  AN  OPERATOR 
OF  A  MOTOR  VEHICLE  SHALL  NOT  BE 
IMPUTED  TO  THE  OWNER. 

(Referred  by  Resolves,  Chapter  51) 

1  Chapter  231   of  the   General  Laws  is  hereby  amended  by  in- 

2  serting  after  section  85D  the  following  section:  — 

3  Section   85E.      In   all  actions  to  recover  damages   for  injuries 

4  to  the  person  or  to  property  or  for  the  death  of  a  person  aris- 

5  ing  out  of  an  accident  or  collision  in  which  a  motor  vehicle  is 

6  involved   and  where   the   owner   of   a   motor  vehicle   is   riding  in 

7  it    as    a    passenger,    it    shall    be    prima    facie    evidence    that    the 

8  owner    shall    have   relinquished    his    right    of    control    of    and    to 

9  said  vehicle   to  the   operator  and  unless   it   shall  be  proven  that 

10  the    owner    passenger    had    actual    control    of    said    vehicle,    the 

11  negligence   of   the   operator   shall  not   be   imputed   to   the    ovvTier 

12  passenger. 

We  do  not  recommend  the  bill. 

We  see  no  reason  for  "imputing"  such  relinquishment  when  the 
owner  is  in  the  car  and  thus  raising  a  difficult  and  dilatory  issue 
for  proof  by  a  prima  facie  imputation  of  an  improbable  fact. 

G.  L.  Chapter  231  now  provides: 

§  85A.  Prima  facie  evidence  of  owner's  responsibility  for  operation  of 
motor  vehicle.  In  all  actions  to  recover  damages  for  injuries  to  the  per- 
son or  to  property  or  for  the  death  of  a  person,  arising  out  of  an  accident 
or  collision  in  which  a  motor  vehicle  was  involved,  evidence  that  at  the  time 
of  such  accident  or  coUision  it  was  registered  in  the  name  of  the  defendant 
as  owner  shall  be  prima  facie  evidence  that  it  was  then  being  operated 
by  and  imder  the  control  of  a  person  for  whose  conduct  the  defendant  was 
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legally  responsible,  and  absence  of  such  responsibility  shall  be  an  aflBrmative 
defence  to  be  set  up  in  the  answer  and  proved  by  the  defendant. 

§  85B.  Action  for  consequential  damages;  presumption  of  automobile 
owners  responsibility.  In  any  action  to  recover  the  consequential  damages 
specified  in  section  thirty-four  A  of  chapter  ninety,  arising  out  of  an  accident 
or  collision  in  which  a  motor  vehicle,  as  defined  in  sections  one  and  thirty- 
four  A  of  chapter  ninety,  was  involved,  such  motor  vehicle  if  registered  in 
the  name  of  the  defendant  as  owner  at  the  time  of  such  accident  or  col- 
lision shall  be  presumed  to  have  been  then  operated,  maintained,  controlled 
or  used  by  and  under  the  control  of  a  person  for  whose  conduct  the  de- 
fendant was  legally  responsible,  and  absence  of  such  responsibihty  shall 
be  an  affirmative  defence  to  be  set  up  in  the  answer  and  proved  by  the 
defendant.    Added  St.  1937,  c.  439,  §  1. 

§  85C.  Action  to  enforce  liability  policy  or  bond;  presumption  of  in- 
sured's consent  to  operation  of  vehicle.  In  any  suit  in  equity  under  section 
one  hundred  and  thirteen  of  chapter  one  hundred  and  seventy-five  and 
clause  (10)  of  section  three  of  chapter  two  hundred  and  fourteen  to 
reach  and  apply  the  proceeds  of  any  motor  vehicle  liabiHty  poHcy,  as 
defined  in  section  thirty-four  A  of  chapter  ninety,  by  a  judgment  creditor 
in  any  action  to  recover  damages  for  bodily  injuries,  including  death  at 
any  time  resulting  therefrom,  or  the  consequential  damages  specified  in 
said  section  thirty-four  A,  arising  out  of  an  accident  or  collision  in  which 
a  motor  vehicle,  as  defined  in  sections  one  and  thirty-four  A  of  said  chapter 
ninety,  was  involved,  and  in  any  action  under  section  thirty-four  G  of  said 
chapter  ninety  on  a  motor  vehicle  habihty  bond,  as  defined  in  said  sec- 
tion thirty-four  A,  it  shall  be  presumed  that  at  the  time  of  such  accident 
or  collision  such  vehicle  was  being  operated,  maintained,  controlled  or 
used  with  the  express  or  implied  consent  of  the  named  person  insured  in 
such  pohcy  or  the  principal  of  such  bond,  and  the  absence  of  such  consent 
shall  be  an  affirmative  defence  to  be  set  up  in  the  answer  and  proved  by 
the  defendant.     Added  St.  1937,  c.  439,  §  1. 

§  85D.  Imputing  negligence  of  parent  or  custodian  to  infant.  In  all  ac- 
tions to  recover  damages  for  injury  to  the  person  or  property  of  an  infant, 
the  neghgence  of  the  parent  or  other  custodian  of  the  infant  shall  not  be 
imputed  to  the  infant  from  the  fact  of  such  parenthood  or  custodianship. 
Added  St.  1945,  c.  352,  §  1. 

Senate  267  referred  to  the  Council  applies  to  adults  and  we  see 
no  reason  for  its  passage. 
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S.  299  -  PROVIDING  FOR  REVIEW  BY  THE  APPELLATE 

DIVISIONS  OF  DISTRICT  COURTS  OF  ANY  RULING 

ON  A  MATTER  OF  LAW  IN  CRIMINAL  CASES 

(Referred  bij  Resolves  Chapter  57) 

1  Section  1.     Section  108  of  chapter  231  of  the  General  Laws 

2  is    hereby    amended    by    striking    out    the   first    sentence,    as    ap- 

3  pearing   in   chapter    300   of  the   acts   of    1958,    and   inserting   in 

4  place  thereof  the   following   sentence:   —  There   shall   be  an  ap- 

5  pellate    division    of    each    district    court    for    the    rehearing    of 

6  matters  of  law  arising  in  civil  and  criminal  causes  therein, 

1  Section  2.        Chapter    278    of   the    General    Laws    is    hereby 

2  amended   by  inserting  after  section   17   the  following  section:    — 

3  Section  17 A.     Any  defendant  found  guilty  in  a   district  court 

4  of    a    criminal    offence    within    the    jurisdiction    of    such    court 

5  may   have   any   ruling   on   a   matter   of  law   by   a   single    justice 

6  reported  for  determination   by  the  appellate   division   in   accord- 

7  ance  with   the  procedure  provided   in  section   one  himdred   and 

8  eight  of  chapter  two  hundred  and  thirty-one  and  the  rules  per- 

9  taining   thereto.       By    claiming   such   report,    the    said    defendant 

10  shall  be  deemed  to  have  waived  any  claim  of  appeal  to  a  trial 

11  by  a  jury  in  the  superior  court  or  other   disposition  in  the   su- 

12  perior  court,    or   to   a  trial   by   a   jury   in   certain   district    courts 

13  under  special  law. 

We  do  not  recommend  this  bill. 

We  think  it  would  cause  complications.  Criminal  appeals  in 
district  courts  now  go  to  the  Superior  Court  and  carry  up  the 
whole  case  of  fact  and  law  for  retrial  or  rehearing.  The  pre- 
paration of  the  record  for  an  appeal  only  on  questions  of  law  in  a 
criminal  case  would  require  special  care  and  increased  work 
for  clerks,  and  the  number  of  cases  thus  carried  up  would  not, 
probably  relieve  the  Superior  Court  enough  to  make  the  change 
worthwhile  or  worth  the  cost. 


H.  262  -  RELATIVE  TO  PROFESSIONAL  ASSOCIATIONS 

(Referred  by  Resolves,  Chapter  7) 

We  do  not  recommend  this  bill. 

By  Section  17  of  Chapter  654  of  the  acts  of  1963  enacted  in 
August,  relative  to  proposed  organization  of  corporations  to  prac- 
tice law,  "The  provisions  of  this  chapter  shall  be  applicable  to 
attomeys-at-law  only  to  the  extent  and  under  such  terms  and  con- 
ditions as  the  Supreme  Judicial  Court  shall  determine  to  be  neces- 
sary and  appropriate.  Articles  of  organization  of  professional 
corporations  organized  to  practice  law  shall  contain  such  provisions 
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as  may  be  appropriate  to  comply  with  applicable  rules  of  said 
comt." 

The  whole  subject  is  thus  referred  to  the  Supreme  Judicial 
Court  which  has  exclusive  jurisdiction  of  membership  in  the  Bar 
and  the  right  to  practice  law  as  stated  in  the  matter  of  Keenan 
313,  Mass.  186.  Discussion  of  "the  subject  matter"  in  this  report 
is,  therefore,  unnecessary. 


H.  1453  -  PROHIBITING  THE  RELEASE  ON  BAIL  OF  A 

CHILD  WHO  IS  BEING  HELD  FOR  DIAGNOSTIC  STUDY 

BY  AN  ORDER  OF  A  COURT. 

(Referred  by  Resolves,  Chapter  6) 

1  Chapter  119  of  the  General  Laws  is  hereby  amended  by  strik- 

2  ing  out  section  68A,  as  inserted  by  section  3  of  chapter  609   of 

3  the   acts    of    1955,    and   inserting   in   place   thereof   the   following 

4  section:— 

5  Section  68A.     A  child  between  seven  and  seventeen  years  of 

6  age,  held  by  the  court  for  further  examination,   trial  or  continu- 

7  ance,  or  for  indictment  and  trial  under  the  provisions  of  sections 

8  seventy-three  to  eighty-three  of  this  chapter,   or  to  prosecute  an 

9  appeal  to  the  superior  court,  may  at  the  discretion  of  the  court  be 

10  referred   to  the  youth   service   board,   with   its    consent,   for   diag- 

11  nostic    study;    and    upon    completion    of    such    study,    the    board 

12  shall   forward   a   report   and   recommendation   to   the    court.      Any 

13  such  child  may  be  committed  by  the  court  to  the  youth  service 

14  board  with  its  consent  for  a  period  not  to  exceed  thirty -five  days 

15  while    undergoing    diagnostic    study;    during    the   period    of    diag- 

16  nostic  study  no   child   shall  be  permitted   to  be  released  on  bail, 

17  and  at  the  expiration  of  such  period,  such  child  shall  be  returned 

18  to   the   court,   together   with   the   report    and    recommendations   of 

19  the  youth  service  board. 

We  do  not  recommend  this  bill. 

Section  68A  (adopted  in  1955)  now  provides  that  the  court 
may  refer  a  child  of  7  to  17  held  by  the  Court  for  "further  examin- 
ation, trial,  etc."  as  in  Lines  6  to  9  of  H.  1453,  to  the  Youth  Service 
Board  for  "diagnostic  study"  on  an  "out-patient  basis,"  "with  the 
consent  of  the  parents  or  guardian." 

The  proposed  biU  omits  the  consent  and  out-patient  basis  and 
prohibits  bail  for  35  days.  "Diagnostic"  means  "study  for  symp- 
toms of  disease."  (see  Webster's  Dictionary.) 

Section  68C  of  the  act  of  1955  also  provided  that  the  Board 
could  estabhsh  homes  for  diagnostic  study. 
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APPENDIX  A 

A  GUIDE  TO  BAR  -  PRESS  RELATIONS 

Prepared  by  Joint  Committee  comprised  of  representatives  of  the  Massa- 
chusetts Newspaper  Information  Service,  the  Massachusetts  Bar  Association 
and  the  Boston  Bar  Association  with  the  assistance  of  members  of  the  Massa- 
chusetts Judiciary. 

PREAMBLE 

1.  To  promote  closer  understanding  between  the  bar  and  the  press,  espec- 
ially in  their  efforts  to  reconcile  the  constitutional  guarantee  of  freedom 
of  the  press  and  the  right  to  a  fair,  impartial  trial,  the  following  mutual 
and  voluntary  statement  of  principles  is  recommended  to  all  members 
of  both  professions. 

2.  Both  professions,  recognizing  that  freedom  of  the  press  is  one  of  the 
fundamental  liberties  guaranteed  by  the  First  Amendment  to  the 
United  States  Constitution,  agree  that  this  fundamental  freedom  must 
be  zealously  preserved  and  responsibly  exercised  subject  only  to  those 
restrictions  designed  to  safeguard  equally  fundamental  rights  of  the 
individual. 

3.  It  is  likewise  agreed  that  both  the  press  and  the  bar  are  obliged  to  pre- 
serve the  principle  of  the  presumption  of  innocence  for  those  accused 
of  wrongdoing  pending  a  finding  of  guilty. 

4.  The  press  and  the  bar  concur  on  the  importance  of  the  natural  right  of 
the  members  of  an  organized  society  to  acquire  and  impart  information 
about  their  common  interests. 

5.  It  is  further  agreed,  however,  that  the  inherent  right  of  society's  mem- 
bers to  impart  and  acquire  information  should  be  exercised  with  dis- 
cretion at  those  times  when  public  disclosures  would  jeopardize  the 
ends  of  justice,  pubhc  security  and  other  rights  of  individuals. 

6.  The  press  and  the  bar  recognize  that  there  may  arise  circumstances 
in  which  disclosures  of  names  of  individuals  involved  in  matters  coming 
to  the  attention  of  the  general  public  would  result  in  personal  danger, 
harm  to  the  reputation  of  a  person  or  persons  or  notoriety  to  an  inno- 
cent third  party. 

7.  Consistent  with  the  principles  of  this  preamble,  it  is  the  responsibility 
of  the  bar,  no  less  than  that  of  the  press  to  support  the  free  flow  of 
information. 

FOR  THE  PRESS 

Newspapers  in  publishing  accounts  of  crime  should  keep  in  mind  that  the 
accused  may  be  tried  in  a  court  of  law. 

To  preserve  the  individual's  rights  to  a  fair  trial,  news  stories  of  crime 
should  contain  only  a  factual  statement  of  the  arrest  and  attending  circum- 
stances. 
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The  following  should  be  avoided: 

1.  Publication  of  interviews  with  subpoenaed  witnesses  after  an  indict- 
ment is  returned. 

2.  Publication  of  the  criminal  record  of  discreditable  acts  of  the  accused 
after  an  indictment  is  returned  or  during  the  trial  unless  made  part 
of  the  evidence  in  the  court  record.  The  defendant  is  being  tried  on 
the  charge  for  which  he  is  accused  and  not  on  his  record.  (Publica- 
tion of  a  criminal  record  could  be  grounds  for  a  Hbel  suit.) 

3.  Publication  of  confessions  after  an  indictment  is  returned  unless  made 
a  part  of  the  evidence  in  the  court  record. 

4.  Publication  of  testimony  stricken  by  the  court  unless  reported  as  having 
been  stricken. 

5.  Editorial  comment  preceding  or  during  trial,  tending  to  influence 
judge  or  jury. 

6.  Publication  of  names  of  juveniles  involved  in  juvenile  proceedings 
unless  the  names  are  released  by  the  judge, 

7.  The  publication  of  any  "leaks,"  statements  or  conclusions  as  to  the 
innocence  or  guilt,  implied  or  expressed,  by  the  police  or  prosecuting 
authorities  or  defense  counsel. 

FOR  THE  BAR 

To  preserve  the  individual's  rights  to  a  fair  trial  in  a  court  of  law  the 
following  guide  lines  are  prescribed  for  the  Bar. 

1.  A  factual  statement  of  the  arrest  and  circumstances  and  incidents 
thereof  of  a  person  charged  with  a  crime  is  permissible,  but  the 
following  should  be  avoided: 

(A)  Statements  or  conclusions  as  to  the  innocence  or  guilt,  implied 
or  expressed,  by  the  prosecuting  authorities  or  defense  counsel. 

(B)  Out-of-court  statements  by  prosecutors  or  defense  attorneys  to 
news  media  in  advance  of  or  during  trial,  stating  what  they  ex- 
pect to  prove,  whom  they  propose  to  call  as  witnesses  or  public 
criticism  of  either  judge  or  jury. 

(C)  Issuance  by  the  prosecuting  authorities,  counsel  for  the  defense 
or  any  person  having  ofiicial  connections  with  the  case  of  any 
statements  relative  to  the  conduct  of  the  accused,  statements, 
"confessions"  or  admissions  made  by  the  accused  or  other  matters 
bearing  on  the  issue  to  be  tried. 

(D)  Any  other  statement  or  press  release  to  the  news  media  in 
which  the  source  of  the  statement  remains  undisclosed. 

2.  At  the  same  time,  in  the  interest  of  fair  and  accurate  reporting,  news 
media  have  a  right  to  expect  the  cooperation  of  the  authorities  in  facil- 
itating adequate  coverage  of  the  law  enforcement  process. 
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APPENDIX  B 

HOUSE  ...  No.  1485 

AN  ACT  ESTABLISHING  A  CODE  OF  ETHICS  FOR 

NEWSPAPER  PUBLISHERS,  EDITORS,  COLUMNISTS 

AND  EMPLOYEES  IN  THE  PERFORMANCE  OF  THEIR 

OBLIGATIONS  TO  THE  PUBLIC 

(Referred  by  Resolves,  Chapter  49) 

1  The    General  Laws   are   hereby   amended   by  inserting  after 

2  chapter  268 A  the  following  chapter:  — 

3  Chapter  268B. 

4  Code  of  Ethics  for  Newspapers 

5  Section  1.    Declaration  of  Intent.  —  A  continuing  problem  for 

6  a  free  government  and  a  free  press  is  the  maintenance  among 

7  the    owners,   pubhshers    and    members    of   the   press    of    ethical 

8  standards  which  are  worthy  and  warrant  the  confidence  of  the 

9  people  in  what  they  read.      The  people  are  entitled  to  expect 

10  from   their  newspapers  a  set  of  standards  above  the  morals   of 

11  the  market  place.     The  press  has  been  granted  freedom  of  ex- 

12  pression  and  in  retmn  for  this  grant  the  people  are  entitled  to 

13  know    that   no    substantial   conffict   of   interest    or    bias   motives 

14  exist  in  those  who  exercise  this  freedom  of  expression.     Finan- 

15  cial,   political    or    other    conflicting    interests    should    not   be   al- 

16  lowed  to  interfere  with  true  and  complete  coverage  of  news  and 

17  editorial     poficies.        Ill-informed,     irresponsible     and     misrepre- 

18  sentative    reporting    and    comments    by    newspapers    of    acts    of 

19  public  officials  both  elected  and  appointed  serve  to  weaken  the 

20  confidence   of   the   people   in  their   public   institutions    and   this 

21  cannot   always   be   counteracted   by  resort  to  the  laws   of  fibel. 

22  The   wide    dissemination   by   the   newspapers   of  pictures,   state- 

23  ments  and  accusations  which  often  times  would  be  inadmissible 

24  in  a  court  of  law  tends  to  weaken  the  right  of  every  citizen  to  a 

25  fair  and  impartial  trial  by  a  jury.     For  these  reasons  the  legis- 

26  lature  finds  that  a  code  of  ethics  is  desirable  to  set  forth  for  the 

27  guidance  of  the  press  the  general  standards  of  reporting  to  be 

28  reasonably  expected  of  them. 

29  Section  2.   Rule  with  Respect  to  Conflict  of  Interest.  —  No  pub- 

30  hsher,   oflBcer,   columnist  or  employee  of  any  newspaper  should 

31  have  any  interest,   financial  or   otherwise,   direct  or  indirect,   or 

32  engage  in  any  business  or  transaction  or  activity   or  incur  any 

33  obfigation   of  any   nature  which   is   in  conflict  with   the   proper 
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34  discharge  of  his  obligation  toward  the  public  in  reporting  and 

35  commenting  upon  the  news. 

36  Section  3.      Standards.  —    {i  ,    No  publisher,  officer,  colum- 

37  nist  or  employee  of  any  newspaj.  er  should  use  or  attempt  to  use 

38  his  position  to  secure  unwarranted  privileges  or  exemptions  for 

39  himself  or  others. 

40  (^)   If  any  publisher,  official,  columnist  or  employee  of  any 

41  newspaper,    published   within   the   commonwealth   of   Massachu- 

42  setts,  or  his  spouse,  any  of  his  children,  or  any  spouse  of  any  of 

43  his   children   shall   have  a  financial   interest,    direct   or   indirect, 

44  having  a  value  of  ten  thousand  dollars  or  more  in  any  activity 

45  which  is  subject  to  the  jurisdiction  of  a  regulatory  agency  or  in 

46  any  business  which  advertises  in  the  newspaper  by  which  he  is 

47  employed  or  in  which  he  has  an  interest  or  in  any  business  en- 

48  tity   which   does    business   in   the   commonwealth,   he   shall   file 

49  with  the  state  secretary,  within  ninety  days  after  effective  date 

50  of  this  act  and  thereafter  within  thirty  days  after  such  interest 

51  comes  into  being,  a  written  statement  that  he  has  such  a  finan- 

52  cial  interest  in  such  activity,  which  statement  shall  be  open  to 

53  pubUc  inspection.     If  any  such  person  shall  fail  to  file  any  such 

54  written   statement   required   hereby   he   shall   be  punished    after 

55  conviction  by  a  fine  of  not  more  than  one  thousand  dollars. 

56  (c)    If  any  publisher,  officer,   columnist  or  employee  of  any 

57  newspaper    pubUshed    in    the    commonwealth    of    Massachusetts, 

58  or  his  spouse,  any  of  his  children,  or  spouse  of  any  of  his  children 

59  shall  have  a  financial  interest,  direct  or  indirect,  having  a  value 

60  of  ten  thousand   dollars  or  more  in  any  business  which  is   en- 

61  gaged  in   a  labor   dispute   in  the   commonwealth   of   Massachu- 

62  setts  which  labor  dispute  is  reported  in  the  newspaper  in  which 

63  such  person  has  such  interest,  he  shall  file  with  state  secretary 

64  upon  the   day  following   the  first   report   of  such   labor   dispute 

65  and  print  a  written  statement  that  he  has  such  financial  inter- 

66  est  in   such   activity,   which   statement   shall  be   open   to  pubfic 

67  inspection.     If  any  such  person  shall  fail  to  file  any  such  written 

68  statement   required   hereby,  he  shall   be   punished   after   convic- 

69  tion  by  a  fine  of  not  more  than  one  thousand  dollars. 

70  (d)   Each  newspaper  published  within  the  commonwealth  of 

71  Massachusetts   shall   print   on   the   first   page  of   its   last   edition 

72  for    any    calendar    year    a    report    of    those    advertisers    in    said 

73  newspapers  which  have  paid  in  excess  of  ten  thousand  dollars 

74  in  the  preceding  calendar  year  for  advertisements  in  said  news- 

75  paper. 

76  (e)   Each  newspaper  published  within  the  commonwealth  of 

77  Massachusetts   shall   print   on  its   first   page   on   the   day   before 

78  any   primary   or   final   election   the   amounts   of  money   paid    to 
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79  said  newspaper  for  advertising  by  each  candidate  or  person  or 

80  committee  on  his  behalf  during  the  campaign  then  ending. 

81  (/)    No  newspaper  shall  publish  the  name  of,  picture  of  or 

82  otherwise    indicate    the    identity    of    any    person    suspected,    ac- 

83  cused  or  being  investigated  for  the  commission  of  a  crime  until 

84  that  person  is  arraigned,  a  complaint  issued  or  a  report  of  such 

85  a  body  investigating  the  said  person  is  made  pubhc  by  the  body 

86  investigating  the  same. 

87  (g)   No  newspaper  shall  disclose  the  identity  of  any  witness 

88  or  print   or  speculate  or  comment  on   any  evidence   concerning 

89  a   case   or   investigation   involving  any  person   under   indictment 

90  or  investigation,   the  weight  and   sufiBciency  of  which  evidence 

91  is   pending  in   any   court  of   the  commonwealth   or   before   any 

92  legislative    or   congressional    committee    or    body    established   to 

93  investigate   and   report   upon   a   purported   violation   of   law   by 

94  any  person. 

95  (h)  No  newspaper  shall  comment  adversely  on  or  criticize  the 

96  decision  or  motivation  of  any  appointed  or  elected  public  offi- 

97  cial,  acting  in  his  official  capacity  whether  before  or  after  any 

98  proceedings  being  conducted  before  him  has  ended,  unless  such 

99  newspaper    or   the   publisher   thereof   shall   have   first   posted   a 

100  surety  bond  or  cash  in  lieu  thereof  with  the  secretary  of  state 

101  of  the  commonwealth  in  the  penal  sum  of  fifty  thousand  dol- 

102  lars    conditioned    upon    the    satisfaction    of    any    judgment    re- 

103  covered  for  hbel  by  such  pubhc  official  and/or  payment  of  any 

104  fine  imposed  for  contempt. 

105  (i)    No  newspaper  shall  refuse  to  pubfish  an  advertisement 

106  offered  by  a  competitor  of  any  person   or  business   the  adver- 

107  tisement  of  which  said  newspaper  pubfishes  and  prints. 

108  (/■)   Every  newspaper  shall  provide  reasonable  frequency  and 

109  amount  of  equal  space  for  the  expression  of  views,  poficies  and 

110  comments  not  consistent  with  those  of  the  paper. 

111  Section  4.     Board  of  Good  Newspaper  Practice.  —  There  is 

112  hereby    estabfished   a    board   of    good    newspaper   practice    con- 

113  sisting  of  those  holding  the  office  of  the  commissioner  of  the  de- 

114  partment   of   labor   and   industries,    the    commissioner   of   pubhc 

115  safety,    the    president    of    the    Massachusetts    Bar    Association, 

116  chairman   of   the   state    baUot  commission,   the   commissioner   of 

117  the  department  of  commerce.      This  board  shall  investigate  re- 

118  ports   of  violations   of  any  provisions   of  this   chapter  and   shall 

119  authorize  such  newspapers  as  it  feels  are  entitled  thereto  con- 

120  forming  to  the  provisions  of  this  chapter  to  carry  a  seal  of  good 

121  newspaper  practice  in   such  form   and  character  as  ©stabhshed 

122  by  the  said  board.     The  board  may  after  investigation  revoke. 


74  JUDICIAL  COUNCIL  P.  D.  144 

123  suspend  or  refuse  to  allow  the  use  and  display  of  such  a  seal  of 

124  good  newspaper  practice  in  any  newspaper  which  the  board  by 

125  a   majority   vote    decides   has   unreasonably   violated   any   provi- 

126  sions   of  the  chapter,  which  newspaper,  during  the  time  when 

127  it  has  been  refused  the  privilege  of  carrying  said  seal  of  good 

128  newspaper   practice,    or   such   has    been   suspended    or   revoked, 

129  shall  carry  on  its  first  page,  at  the  top,  the  words  in  not  less 

130  than   thirty-six-point   print  "This   paper  is   not   entitled  to   carry 

131  or  display  the  seal  of  Good  Newspaper  Practice." 

132  Section  5.     The  provisions  of  chapter  thirty  A  of  the  Gen- 

133  eral  Laws  shall  not  apply  to  any  of  the  procedures,  proceedings 

134  or  boards  established  under  this  act. 

135  Section  6.     The  provisions  of  this  act  are  severable,  and  if 

136  any   of  its   provisions   shall   be   held   unconstitutional   or   invalid 

137  by    any    court    of   competent   jurisdiction,    the    decision    of   such 

138  court  shall  not  afFect  or  impair  any  of  the  remaining  provisions. 

139  Section  7.     The  provisions  of  this  act  shall  take  efiFect  upon 

140  its  passage. 
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